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§   1[a] Introduction--Scope
Without attempting an exhaustive collection of the cases,[FN1] this annotation examines a selection of the reported decisions involving actions for injuries resulting from falls allegedly caused by dangerous transitory conditions[FN2] inside[FN3] a store[FN4] or other business premises, [FN5] in which modern courts[FN6] have resolved the question whether the plaintiff must show that the store owner or business proprietor[FN7] had actual or constructive notice of the existence of the condition in order for the owner or proprietor to be held liable for the plaintiff's injuries.
Relevant statutes have been discussed herein only to the extent that they are reflected in the cases afforded treatment. For current enactments, the reader is urged to consult the latest statutory compilations for the jurisdictions of interest to him.
§   1[b] Introduction--Related matters
Related Annotations are located under theResearch Reference heading of this Annotation
§   2[a] Background, summary, and comment--Generally
[Cumulative Supplement]
It is a fundamental principle of law that the duty of a person to use care, as well as the person's liability for negligence, depends upon the tendency of the person's acts under particular circumstances, as the circumstances are known or should be known to that person. The foundation of liability for negligence is knowledge--or opportunity by the exercise of reasonable diligence to acquire knowledge--of the peril which subsequently results in injury. A person cannot be held responsible on the theory of negligence for an injury from an act or omission on his part unless it appears that the person had knowledge, or reasonably was chargeable with knowledge, that the act or omission involved danger to another. In other words, negligence presupposes a duty of care, and this duty in turn presupposes knowledge or its equivalent.[FN8]
Accordingly, it has historically been an accepted principle of negligence law that the mere existence of a defective condition in a store or public place of business does not, as a matter of law, render the proprietor liable for an injury caused by the defective condition unless the proprietor knew, or in the exercise of reasonable care ought to have known, of the defect.[FN9] Thus, the owner or occupant of the premises must have actual or constructive notice of the defect in order to be charged with negligence.
The above-stated rule historically has been applied in cases considering the liability of the proprietor of a store or other place of business for injuries suffered by customers in falls caused by the existence of a transitory condition upon the premises.[FN10] Thus, where the transitory condition is one which is traceable to the proprietor's own act--that is, a condition created by the proprietor or under his authority--or is a condition in connection with which the proprietor is shown to have taken action, the proprietor is deemed to have actual notice of the condition and no proof of notice is necessary.[FN11]
However, where it appears that the transitory condition is traceable to persons for whom the proprietor is not ordinarily responsible, proof that the proprietor was negligent in relation to the transitory condition requires a showing that the proprietor had actual notice thereof, or that the condition existed for such a length of time that in the exercise of reasonable care the proprietor should have known of the condition, or in other words, a showing that the proprietor had constructive notice of the condition.[FN12]
In a number of recent representative cases involving the question whether, in a negligence action against a store owner or business proprietor by a plaintiff who had been injured in a fall allegedly caused by a dangerous transitory condition in a store or other place of business, it was necessary for the plaintiff to show that the owner or proprietor had actual or constructive notice of the specific transitory condition allegedly causing the plaintiff's injury, the courts, although not dispensing with the requirement that the plaintiff show that the owner or proprietor had notice, have held that where a recurring condition or conduct, such as a recurring accumulation of liquid matter on the floor in front of a supermarket meat counter or a store owner's use of self-service produce displays, makes it reasonably probable that a dangerous condition will occur, either the store owner or business proprietor is deemed to have constructive notice of the specific condition allegedly causing the plaintiff's fall, or proof that the owner or proprietor had constructive notice of the specific condition does not depend on proof that the condition existed for an extended period of time.[FN13]
However, in a number of other recent representative cases involving the question whether, in a negligence action against a store owner or business proprietor by a plaintiff who had been injured in a fall allegedly caused by a transitory condition in a store or other place of business, it was necessary for the plaintiff to show that the owner or proprietor had actual or constructive notice of the specific transitory condition allegedly causing the plaintiff's injury, the courts have held that the plaintiff is not required to show such notice where the circumstances are such as to create the reasonable probability that the specific transitory condition would occur, because under such circumstances there is a risk of harm that is, or should be, reasonably foreseeable to the store owner or business proprietor.[FN14] Among the circumstances referred to by these courts as creating a foreseeable risk of harm are the use of self-service marketing,[FN15] the existence of clearly observable weather conditions and customer conduct, and a pattern of conduct or recurring incidents.[FN16]
In another recent representative case involving the question whether, in a negligence action against a store owner or the proprietor of a business by a plaintiff who had been injured in a fall allegedly caused by a transitory condition in a store or other place of business, it was necessary for the plaintiff to show that the store owner or proprietor had actual or constructive notice of the specific transitory condition allegedly causing the plaintiff's injury, the court held that where the asserted liability of the store owner or business proprietor is based on an allegation that the owner or proprietor was negligent in failing to inspect, maintain, or police his premises, the plaintiff is not required to show that the store owner or business proprietor had notice of the specific transitory condition allegedly causing the plaintiff's fall.[FN17]
And in recognition of the difficulty inherent in placing upon the plaintiff in a store or business premises slip-and-fall case the burden of showing that the store owner or business proprietor had actual or constructive notice of the specific transitory condition allegedly causing the plaintiff's fall, in a number of recent representative cases involving the question whether such a plaintiff must show that the store owner or business proprietor had notice of the specific condition, the courts have held that the plaintiff is not required to show such notice, and that once the plaintiff proves the existence of a dangerous transitory condition and a fall resulting therefrom, thereby raising an inference of negligence, the burden of going forward with the evidence to show a lack of negligence shifts to the store owner or business proprietor[FN18]
It has been suggested that the elimination under some circumstances of the requirement that the plaintiff in a store or business premises slip-and-fall case prove that the store owner or business proprietor had actual or constructive knowledge of the dangerous transitory condition allegedly causing the plaintiff's fall is one example of what has been described as a broad trend toward liberalizing the rules restricting recovery by one injured on the premises of another.[FN19]
CUMULATIVE SUPPLEMENT
Cases:
Before owner can be held liable for slippery conditions of his floors produced by presence of foreign substance thereon, it is necessary that proof show that he was aware of substance or would have known of its presence had he exercised reasonable care. Knowledge on part of proprietor that there is a foreign substance on floor that could cause patrons to slip and fall may be either actual or constructive. Alterman Foods, Inc. v Ligon (1980) 246 Ga 620, 272 SE2d 327.
Although patron who slipped and fell in restaurant may have established that she was without knowledge of substance on floor, she did not establish that restaurant had actual or constructive knowledge of any substance on floor, and thus could not establish negligence claim, in light of restaurant employees' affidavits stating that they had inspected area shortly before fall and saw no substance on floor and that there was no employee in area at time of her fall. Stout v. Restaurant Concepts, Inc., 227 Ga. App. 41, 487 S.E.2d 636 (1997), reconsideration dismissed, (June 25, 1997).
Patron who tripped over carton sticking out into store aisle failed to create issue of fact as to whether store had breached a duty to him and thus could not recover on negligence claim; there was no evidence that a store employee had placed carton in such a position or that any employee had actual knowledge of box extending into aisle, and it was undisputed that store had in place a "safety zone" defense program. Shepard v. Wal-Mart Stores, Inc., 226 Ga. App. 819, 487 S.E.2d 664 (1997).
Defendant drugstore was not liable to customer who slipped on silver-dollar-sized spot of clear liquid on floor where store employee had inspected floor for hazards 10 to 15 minutes before customer's fall; even though employee was nearby at time of fall, he had his back turned to customer, and evidence was hence insufficient to establish that defendant had constructive knowledge of dangerous condition, and defendant could not be liable absent actual or constructive knowledge of that condition. A. B. C. Drug Co. v Sweat (1993) 209 Ga App 25, 432 SE2d 627, 93 Fulton County D R 2466.
Constructive notice of paint spill on floor of store could not be imputed to store in negligence action of customer who slipped and fell on paint; even if buggy tracks through spill were present at time paint was cleaned up, there was no evidence that such tracks were present at time of accident, and evidence that manager had not checked floor for four to five hours did not indicate what time spill occurred. Hardy v K Mart Corp. (1996, Miss) 669 So 2d 34.
To prove a prima facie case of negligence in a slip and fall case, a plaintiff is required to show that the defendant created the condition which caused the accident or that the defendant had actual or constructive notice of the condition. Papazian v. New York City Transit Authority, 740 N.Y.S.2d 450 (App. Div. 2d Dep't 2002).
In suit by student beautician against beauty school owner to recover for injuries sustained in slip-and-fall accident, evidence was insufficient to establish that owner knew or should have known of dangerous condition caused by water spilling from sinks and proof was therefore insufficient to show negligence in owner's failure to correct condition before student's fall, where evidence indicated that puddle of water encountered by plaintiff was found near sinks and that water had been known to spill on to floor when sinks were in use, but no defect in design or maintenance of sinks or in construction or upkeep of area was shown to exist and testimony indicated that three instructors continuously circulated among students during day and supervised removal of accumulated water from work stations, where accident occurred late in afternoon during final cleanup by students with instructors still on premises, and where no evidence was presented as to length of time peril had been in existence when student received her injury. Rogers v Hennessee (1979, Okla) 602 P2d 1033.
In order to make out prima facie case in negligence action predicated  Restatement (Second) of Torts §  343, invitee must prove either that proprietor had a hand in creating harmful condition or that proprietor had actual or constructive notice of offending transitory condition that allegedly caused invitee's harm. Thus, invitee who slipped on cherry on floor of store was not entitled to recovery against proprietor, where invitee failed to offer evidence that fruit on floor had been recurring and uncorrected condition arising from proprietor's mishandling fruit and inadequate efforts to clean floor, and where invitee offered no evidence as to how cherries had been packaged and displayed, whether method of packaging and display had led to fruit's falling to floor in past, and whether store had adopted any measures to prevent accidents of this type. Moultrey v Great A & P Tea Co. (1980, Pa Super) 422 A2d 593.
[Top of section]
[END OF SUPPLEMENT]
§   2[b] Background, summary, and comment--Practice pointers
[Cumulative Supplement]
Counsel representing the plaintiff in a case involving a slip and fall allegedly caused by a dangerous transitory condition in a store or other place of business, which condition is apparently traceable to persons for whom the store owner or business proprietor is not ordinarily responsible, would be advised to take the safe course and offer evidence showing that the owner or proprietor had notice of the condition, if any such evidence is available. Although proof of actual notice will be difficult in most cases, it will be less difficult to show that the condition existed for a sufficient length of time that the store owner or business proprietor should reasonably have known of it, or in other words, to show that the owner or proprietor had constructive notice of the condition.[FN20]
In the absence of evidence tending to prove that the store owner or business proprietor had actual or constructive notice of a dangerous transitory condition, counsel may make the argument that proof of notice is not necessary because the circumstances of the case are such as to have created a risk of harm that was, or should have been, reasonably foreseeable to the store owner or business proprietor.[FN21] While this argument may be expected to meet with success in jurisdictions that have eliminated the plaintiff's burden of proving notice under some circumstances, in other jurisdictions the chance of success will depend on the tendency of the circumstances to create a foreseeable risk of harm. If appropriate, evidence that the store or business establishment used the self-service marketing method is likely to be most effective in showing that the risk of harm from a dangerous transitory condition was, or should have been, reasonably foreseeable to the store owner or business proprietor, because certain dangerous conditions, such as spilled or dropped merchandise, are considered by some courts to be risks inherent in the self-service method of marketing.[FN22]
Plaintiff's counsel in jurisdictions that have under some circumstances eliminated the plaintiff's burden of proving notice, as well as plaintiff's counsel in other jurisdictions considering the possibility of contending that proof of notice is not necessary, should note that the courts which have relieved the plaintiff of proving notice have cautioned that removal of the burden does not make the store owner or business proprietor an insurer of the safety of his customers. If the owner or proprietor has taken all precautions reasonably necessary to protect his customers from injury, the owner or proprietor is not liable merely because someone is injured on his premises. [FN23]
Finally, counsel is referred to the article at 10 Am Jur Trials 255 for guidance as to the appropriate methods and techniques of research, investigation, preparation, and trial of trip-and-fall actions.
CUMULATIVE SUPPLEMENT
Cases:
A plaintiff in store slip and fall case need only prove that he was injured in accident resulting from unsafe condition of floor or aisle. Thereafter, presumption arises that storekeeper was negligent in permitting unsafe condition to exist and burden of proof shifts to storekeeper to prove that he was free of negligence; that is, that unsafe condition existed without actual or constructive notice to storekeeper. In most cases, storekeeper attempts to discharge this burden by showing that his inspection and cleanup procedures were of such nature as to reasonably ensure that floors of aisles are free of substances and objects which might cause customers to slip and fall. Reed v Kroger Co. (1981, La App) 400 So 2d 1106.
To establish a prima facie case of negligence in a slip and fall case, a plaintiff must demonstrate that the defendant created the condition that caused the accident, or that the defendant had actual or constructive notice of the condition. O'Callaghan v. Great Atlantic & Pacific Tea Co., 742 N.Y.S.2d 358 (App. Div. 2d Dep't 2002).
[Top of section]
[END OF SUPPLEMENT]
§   2.5. General principles
[Cumulative Supplement]
The following authority considered general principles concerning the showing of the requisite notice of the proprietor of the transitory interior condition allegedly causing the plaintiff's fall.
CUMULATIVE SUPPLEMENT
Cases:
Typically in slip-and-fall cases, a plaintiff must prove that the dangerous condition causing the fall was a result of the defendant's acts or that the defendant had actual or constructive knowledge of the condition. Contreras v. Walgreens Drug Store No. 3837, 214 Ariz. 137, 149 P.3d 761 (Ct. App. Div. 2 2006).
In a premises liability action against an owner, in order to recover for injuries sustained in a slip-and-fall action, an invitee must prove: (1) that the defendant had actual or constructive knowledge of the hazard; and (2) that the plaintiff lacked knowledge of the hazard, despite the exercise of ordinary care due to actions or conditions within the control of the owner/occupier. Prescott v. Colonial Properties Trust, Inc., 642 S.E.2d 425 (Ga. Ct. App. 2007).
To recover for injuries sustained in a slip and fall, the plaintiff must prove  (1) that the defendant had actual or constructive knowledge of the hazard and (2) that the plaintiff lacked knowledge of the hazard, despite exercising ordinary care, due to actions or conditions within the defendant's control. Durham v. Patel, 638 S.E.2d 851 (Ga. Ct. App. 2006).
To recover for injuries sustained in a slip and fall action, an invitee must prove: (1) that the defendant had actual or constructive knowledge of the hazard, and (2) that the plaintiff lacked knowledge of the hazard despite the exercise of ordinary care due to actions or conditions within the control of the owner or occupier. Ford v. Bank of America Corp., 627 S.E.2d 376 (Ga. Ct. App. 2006).
To prevail in a slip-and-fall case, an invitee must prove (1) that the proprietor had actual or constructive knowledge of the hazard, and (2) that the invitee lacked knowledge of the hazard, despite the exercise of ordinary care, due to actions or conditions within the proprietor's control. Watson v. Williams Travelcenter, Inc., 593 S.E.2d 908 (Ga. Ct. App. 2004).
The length of time a substance must remain on the floor before the owner should have discovered it, for purposes of premises liability, and what constitutes a reasonable inspection procedure vary with each case, depending on the nature of the business, the size of the store, the number of customers, the nature of the dangerous condition, and the store's location. Davis v. Bruno's Supermarkets, Inc., 587 S.E.2d 279 (Ga. Ct. App. 2003).
Customer failed to show that video rental store proprietors had constructive notice of liquid on the floor causing slip and fall required under special merchant statute to hold proprietors liable for customer's injuries, given that proprietors and employees frequently traversed the aisle in which the fall occurred, they were in a position to keep that aisle in reasonably safe condition and guard against possibility of spills, and there was no direct or circumstantial evidence to support claim of constructive notice. LSA-C.C. art. 2317.1; LSA-R.S. 9:2800.6. Melton v. Smith, 940 So. 2d 89 (La. Ct. App. 2d Cir. 2006).
In order to prevail in a slip-and-fall case, a plaintiff must demonstrate that the defendant had actual or constructive notice of the allegedly defective condition that caused the fall, or created condition. Brown v. Outback Steakhouse, 833 N.Y.S.2d 222 (App. Div. 2d Dep't 2007).
To impose liability upon a defendant in a slip-and-fall action, there must be evidence that a dangerous or defective condition existed, and that the defendant either created the condition or had actual or constructive notice of it. Rubin v. Cryder House, 39 A.D.3d 840, 834 N.Y.S.2d 316 (2d Dep't 2007).
Store owner neither created a wet condition nor had actual or constructive notice thereof for a sufficient length of time for employees to have discovered and remedied it, thus precluding imposition of liability in a personal injury suit brought by a customer injured in a slip and fall. Gullo-Georgio v. Dunkin' Donuts Inc., 38 A.D.3d 836, 834 N.Y.S.2d 202 (2d Dep't 2007).
Imposition of liability in a slip-and-fall case requires evidence that the defendant created the dangerous condition which caused the accident, or had actual or constructive notice of that condition. Borenkoff v. Old Navy, 37 A.D.3d 749, 831 N.Y.S.2d 220 (2d Dep't 2007).
Plaintiff in a slip-and-fall case must demonstrate the existence of a dangerous condition and that the defendant created the condition or had actual or constructive notice of it. Kotsakos v. Tsirigotis, 813 N.Y.S.2d 169 (App. Div. 2d Dep't 2006).
Property owner and property manager were not liable for personal injuries sustained in slip and fall accident, absent evidence of actual or constructive notice of wet condition to owner and manager and lapse of reasonable time for them to correct condition or warn about its existence. Hale v. Wilmorite, Inc., 35 A.D.3d 1251, 827 N.Y.S.2d 387 (4th Dep't 2006).
Culinary institute was not liable for slip and fall injury allegedly resulting from greasy substance where there was no evidence as to how condition was created, or that institute had actual or constructive notice of it. Pomerantz v. Culinary Institute of America, 2 A.D.3d 821, 770 N.Y.S.2d 424 (App. Div. 2d Dep't 2003).
Generally, a business owner is liable to an invitee for an unsafe condition on the premises if the condition was caused by the proprietor or the proprietor's employees, or the proprietor had actual or constructive notice of the unsafe condition. Fredrickson v. Bertolino's Tacoma, Inc., 127 P.3d 5 (Wash. Ct. App. Div. 2 2005).
[Top of section]
[END OF SUPPLEMENT]
§   3. View that recurring conduct or condition establishes constructive notice of specific transitory condition
[Cumulative Supplement]
In the following representative cases involving the question whether, in an action against a store owner by a plaintiff who was injured in a fall allegedly caused by a dangerous transitory condition in a store, it was necessary for the plaintiff to show that the store owner had actual or constructive notice of the specific condition allegedly causing the plaintiff's fall, the courts, while retaining the requirement that the plaintiff show that the store owner had notice, held that where it is reasonably probable that a dangerous condition will occur because of a recurring condition or conduct, constructive notice of the dangerous condition either is chargeable to the store owner or is provable without showing that such condition existed for an extended period of time.
While recognizing that a store owner must have actual or constructive notice of a specific condition which allegedly caused the fall of a customer in order for the store owner to be held liable for the customer's injuries, in Hetzel v Jewel Cos. (1972, CA7 Ind) 457 F2d 527 (ovrld on other grounds United States v Hollinger (CA7 Ill) 553 F2d 535) (applying Indiana law), the court declared that where a store owner has actual notice of the existence of an uncorrected, continuing, or recurrent dangerous condition, he is deemed to have constructive notice of a specific recurrence of the condition. Upon its determination that the jury was erroneously instructed that the plaintiff, a customer who suffered injuries when she slipped on an unknown liquid on the floor of an aisle in front of a supermarket's self-service meat counter, could recover only upon proof either that the supermarket owner had actual notice of the existence of the liquid, or that the liquid had existed for a long enough time that the supermarket owner, in the exercise of reasonable care, should have known of its existence, the court reversed a judgment in favor of the supermarket owner. Explaining that the jury would have been warranted in inferring that accumulation of liquid matter in front of the supermarket's meat counter was a recurring condition of which the supermarket owner had actual notice, the court reasoned that the jury instructions were erroneous, because they precluded the jury from finding that the supermarket owner was chargeable with constructive notice, as a result of the owner's actual notice of recurring liquid accumulations, of the existence of the unknown liquid which allegedly caused the plaintiff's fall.
And while rejecting a change in the burden of proof requiring a customer to show that a store owner had actual or constructive notice of an unsafe condition which caused injury to the customer, in Strack v Great Atlantic & Pacific Tea Co. (1967) 35 Wis 2d 51, 150 NW2d 361, the court declared that in circumstances where there is a reasonable probability that an unsafe condition will occur because of the nature of the business and the manner in which the business is conducted, constructive notice of the existence of such an unsafe condition may be charged to the store owner, and such constructive notice does not depend upon proof of an extended period of time within which the owner might have learned of the existence of the condition. Thus, in an action under the Wisconsin safe-place statute, which requires a place of employment to be kept as safe as the nature of the premises reasonably permits, by a customer who suffered injuries when she slipped on a prune in an aisle in a supermarket's produce department and fell, the court affirmed a judgment in favor of the customer upon its determination that sufficient evidence supported the jury's finding that the store owner was chargeable with constructive notice of the condition of the aisle, despite the absence of direct testimony that the prune was on the floor longer than 5 minutes. The court explained that the use of self-service produce displays creates safety problems, because produce and fruit are displayed in such a way that items may be handled by customers and unintentionally dropped or knocked to the floor, and that when an unsafe condition, although temporary or transitory, arises out of the course of conduct of the owner or operator of a premises, or may reasonably be expected from the owner's method of operation, a much shorter period of time than that required for a vigilant owner to discover and repair the condition, and possibly no appreciable period of time under some circumstances, need exist in order to establish constructive notice.
CUMULATIVE SUPPLEMENT
Cases:
Fact that birdseed in which plaintiff invitee fell was "all over the floor" did not, in slip-and-fall action against store under Vermont law, support inference that birdseed "had been there a long time," and thus, such fact did not show that store had constructive knowledge of hazard; store's loss control manager testified that birdseed "bounces around" when it hits hard floor, there was no evidence to suggest that birdseed was scattered by traffic over time, such as footprints, tracks of shopping carts, or crushing of seeds under feet or wheels, and there was no evidence as to how many people were in store at time of accident. Randall v. K-Mart Corp., 150 F.3d 210 (2d Cir. 1998).
In slip and fall case, common and obvious danger caveat no longer controls once the plaintiff introduces specific evidence of superior knowledge through defendant's customary policies or defendant's actual admission that the floor was slippery, and in that instance, the court need only find that the proprietor arguably had knowledge of the dangerous condition such as by a showing that rain had been falling a sufficient time prior to the accident so as to infer that the proprietor had sufficient notice of wetness accumulation, ergo, a dangerous condition. Gunter v. U.S., 10 F. Supp. 2d 534 (M.D.N.C. 1998).
Discount store customer failed to establish that any water or urine existed on floor of store's restroom for any length of time prior to his alleged slip and fall, and thus could not establish that store should have discovered existence of liquid on floor; customer offered no testimony of store employees or any person who might have seen puddle prior to accident, and customer testified he did not notice anyone leaving or entering restroom and that he did not see liquid until after he fell. LSA-R.S. 9:2800.6. Rogers v. Wal-Mart Stores, Inc., 6 F. Supp. 2d 560 (E.D. La. 1998).
In slip and fall case focus is on whether defendant acted reasonably in discovering and removing foreign objects from floor. To shift inquiry to storekeeper's chosen method of displaying and packaging goods would place unreasonable burden on storekeepers. In action by customer against supermarket to recover for injuries sustained in slip and fall on hard candy that had been sealed in "zip-lock" plastic bags which were packed in shopping cart parked in aisle, summary judgment for supermarket was proper where affidavits of supermarket employees concerning inspection and cleaning made prima facie showing that store was maintained in safe condition and affidavits of customer that merely restated allegations of complaint and added theory that showing of notice was not necessary because manner in which candy was bagged and stacked was inherently dangerous did not produce scintilla of evidence to controvert prima facie showing; there was nothing inherently dangerous in placing candy in "zip-lock" bags or in displaying such bags in grocery carts. Richardson v Kroger Co. (1988, Ala) 521 So 2d 934 (citing annotation).
Customer presented substantial evidence from which jury could infer that store operator had actual or constructive knowledge of spilled detergent upon which customer slipped and fell; store manager on duty when customer fell testified that floor of store was never free from foreign substances, that there were loose granules of soap powder on floor at time of accident, and that those powders had been on floor for a significant period of time prior to customer's fall. Dolgen Corp. v. Hanks, 706 So. 2d 1240 (Ala. Civ. App. 1997), reh'g denied, (Aug. 1, 1997) and cert. denied, 706 So. 2d 1243 (Ala. 1997).
"Mode-of-operation rule" relieves customer who suffers injury in store from proving that store had notice of hazard if (1) store adopted method of operation which store could reasonably have anticipated would regularly produce dangerous conditions, and (2) store failed to exercise due care to prevent harm under these circumstances. McKillip v. Smitty's Super Valu, Inc., 190 Ariz. 61, 945 P.2d 372 (Ct. App. Div. 1 1997), review denied, (Oct. 21, 1997).
To prevail under mode-of-operation theory, plaintiff in negligence action must establish that business could anticipate that hazardous condition would occur on regular basis and that business did not exercise reasonable care under circumstances. Shuck v Texaco Ref. & Mktg. (1994, App) 178 Ariz 295, 872 P2d 1247, 163 Ariz Adv Rep 15.
Evidence supported finding that there was a recurrent slippery condition in grocery store and that store owner failed to employ ordinary care to keep premises free from that condition, supporting premises liability claim of customer who was injured when he slipped on grapes; customer drew produce clerk's attention to two separate produce spills but produce clerk appeared unconcerned and told customer he would clean them up later, store management had a schedule for inspection of floors by management that it did not adhere to, and grocery manager testified that clerk assigned to produce section was known to be "slouchy" and not diligent in cleaning up spilled items. Brookshires Grocery Co. v. Pierce, 71 Ark. App. 203, 29 S.W.3d 742 (2000).
In action by employee in office located in building for personal injuries she sustained in fall on allegedly slippery corridor of that building, evidence was sufficient to support jury verdict for plaintiff against owners of building for maintaining floor in defective, i.e., slippery and dangerous, condition where hallway floor for several months prior to date of accident not only had highly polished and wet look but, in addition, was slippery, where plaintiff's employer had earlier mentioned to custodian of building that floor was slippery and questioned his constant buffing of floor, where earlier in same month employer's children slid on same floor, where employer testified that he saw plaintiff's feet "slide from under her" and that she fell with her "feet up in the air," and where such evidence was sufficient to provide building owners with actual or constructive notice of defective condition. Magnon v Glickman (1981, Conn) 440 A2d 909.
Circumstantial evidence can be sufficient to show that a dangerous condition existed for such a length of time so as to charge a store owner with constructive knowledge. Mashni v. Lasalle Partners Management Ltd., 842 So. 2d 1035 (Fla. Dist. Ct. App. 4th Dist. 2003).
Supermarket was not liable for customer's injuries when she slipped on seafood salad which was on floor near self-service display, despite customer's allegation that supermarket was negligent in manner in which it operated display, where display was not attended by supermarket employee, and there was no evidence to suggest how long salad had been on floor, whether salad had been dropped by an employee, whether supermarket knew that salad was on floor, or whether seafood salad had been found on floor around display in the past. Rowe v. Winn-Dixie Stores, Inc., 714 So. 2d 1180 (Fla. Dist. Ct. App. 1st Dist. 1998).
Evidence was sufficient to support conclusion that discount store knew or should have known of condition that caused customer to slip and fall, supporting verdict against store; fast-food restaurant was located within store's premises, store maintained two garbage containers immediately outside restaurant's entrance, restaurant manager testified that garbage containers were overflowing about an hour before customer fall and that she had called store to send cleaning crew, and there was no evidence that anyone from store had responded to call. Wal-Mart Stores, Inc. v. Reggie, 714 So. 2d 601 (Fla. Dist. Ct. App. 4th Dist. 1998).
Grocery store did not have actual or constructive notice of cake on floor, and thus was not liable for injuries customer sustained in slip and fall on cake, where there was no evidence that store employee knew there was foreign substance on floor, there was no evidence as to how long cake had been on floor or who had dropped cake, and there was no evidence that alleged dangerous condition occurred with such frequency that store should have known of its existence. Publix Super Market, Inc. v. Sanchez, 700 So. 2d 405 (Fla. Dist. Ct. App. 3d Dist. 1997), reh'g denied, (Nov. 5, 1997) and review denied, 717 So. 2d 537 (Fla. 1998).
In action by customer against supermarket for injuries sustained in fall allegedly caused by cash register receipt which customer found stuck to bottom of her shoe, trial court erred in precluding customer from proving store's constructive notice of dangerous condition by refusing to allow testimony as to prior accidents and conditions and by refusing to allow store's safety manual to be admitted into evidence. Nance v Winn Dixie Stores, Inc. (1983, Fla App D3) 436 So 2d 1075, review den (Fla) 447 So 2d 889.
To recover for injuries sustained in a slip-and-fall action, the invitee must prove: (1) that the owner had actual or constructive knowledge of the hazard, and (2) that the plaintiff lacked knowledge of the hazard, despite the exercise of ordinary care, due to actions or conditions within the control of the owner. Mayhue v. Middle Georgia Coliseum Authority, 559 S.E.2d 488 (Ga. Ct. App. 2002).
In premises liability context, constructive knowledge can only be inferred with proof that the proprietor or its agent could have easily discovered and corrected the alleged hazard. Lindsey v. Georgia Bldg. Authority, 235 Ga. App. 718, 509 S.E.2d 749 (1998).
Constructive knowledge of a hazard or condition that causes an injury may be inferred by showing that the property owner failed to exercise reasonable care in inspecting the premises and keeping them safe. O.C.G.A. §  51-3-1. Padilla v. Hinesville Housing Authority, 235 Ga. App. 409, 509 S.E.2d 698 (1998).
To recover for injuries sustained in slip-and-fall, invitee must prove that owner had actual or constructive knowledge of hazard and that invitee lacked knowledge of hazard, despite exercise of ordinary care due to actions or conditions within control of owner. Anderson v. Reynolds, 232 Ga. App. 868, 502 S.E.2d 782 (1998).
Customer failed to show that store had actual knowledge of substance on floor, in light of affidavit of employee who mopped floor only minutes before incident, stating that she did not see or detect greasy or otherwise slippery substance on floor; customer's hearsay evidence of statements by unidentified store employees regarding store's alleged knowledge was inadmissible. Hardee's Food Systems, Inc. v. Green, 232 Ga. App. 864, 502 S.E.2d 738 (1998), reconsideration denied, (June 16, 1998).
Plaintiff invitee, who slipped and fell in puddle of tea in defendant store's check-out area, failed to show that store had constructive knowledge of that hazard; store manager stated in his affidavit that he inspected check-out lane areas every 30 minutes and that he checked specific area in question 30 minutes before fall, there was evidence that store trained its employees on safety procedures and advised cashiers to keep their lanes neat and clean, invitee admitted that nearest cashier probably could not have seen hazard from where cashier was standing, and there was no evidence that store employees should have heard bottle break. Hopkins v. Kmart Corp., 232 Ga. App. 515, 502 S.E.2d 476 (1998).
Building owner and management company were not negligent for failing to remove wet leaves on which invitee slipped and fell on a Monday morning, as owner and company did not have duty to discover and remove leaves on walkway, there was no evidence that leaves remained for sufficient amount of time that they should have been discovered and removed by reasonable inspection of premises, and owner and company did not have superior knowledge of hazard from reports that others had slipped or fallen when it was wet. Cleveland v. Snowdrop Properties, N.V., 232 Ga. App. 447, 501 S.E.2d 546 (1998), reconsideration denied, (May 5, 1998) and cert. denied, (Sept. 18, 1998).
Constructive knowledge of hazard may be inferred in premises liability case where there is evidence that employee of owner was in immediate vicinity of dangerous condition and could easily have noticed and removed hazard; liability based on constructive knowledge may also be established by showing that owner failed to exercise reasonable care in inspecting premises for hazard. Borders v. Board of Trustees, Veterans of Foreign Wars Clubs 2875, Inc., 231 Ga. App. 880, 500 S.E.2d 362 (1998), reconsideration denied, (Apr. 2, 1998) and cert. denied, (Sept. 11, 1998).
Jury could find that grocery store had constructive knowledge of mousse in which invitee stepped, causing her to fall and sustain personal injuries; evidence indicated that store had given out mousse samples that day, that last known scheduled sweeping, mopping, and inspection of area occurred three-and-one-half hours before accident, that mousse had been on floor long enough for someone else to step in it and to track it around, and that store employees were two check out lanes from where accident occurred, so that hazard was observable by them. Kroger Co. v. Brooks, 231 Ga. App. 650, 500 S.E.2d 391 (1998), cert. denied, (Sept. 8, 1998).
Constructive knowledge of foreign substance may be shown in slip-and-fall case by evidence that foreign substance had been on floor for sufficient period of time that in exercise of ordinary care, defendant should have noticed and removed hazard or by evidence that defendant had employee in immediate area of hazard who could have easily seen and removed hazard before plaintiff's fall. McCullough v. Kroger Co., 231 Ga. App. 453, 498 S.E.2d 594 (1998).
Liability in slip-and-fall case based on constructive knowledge may be established by showing that owner failed to exercise reasonable care in inspecting premises, but recovery under that approach requires proof of length of time dangerous condition was allowed to exist. Jones v. Krystal Co., 231 Ga. App. 102, 498 S.E.2d 565 (1998), cert. denied, (June 12, 1998).
Constructive knowledge of hazard on floor, existence of which on part of proprietor will support recovery in slip and fall action, may be established by showing that employee of proprietor was in immediate area of hazardous condition and could have easily seen substance, or that foreign substance remained on floor for such a time that ordinary diligence by proprietor should have effected its discovery. Brown v. Piggly Wiggly Southern, Inc., 228 Ga. App. 629, 493 S.E.2d 196 (1997).
Allegation that produce boy was in area where customer slipped and fell on grape was insufficient to demonstrate that supermarket owner had constructive knowledge of hazardous condition, even assuming that grape was on floor long enough to be discovered, where customer failed to produce evidence that employee had been in a position to see or remove grape from floor. Deloach v. Food Lion, Inc., 228 Ga. App. 393, 491 S.E.2d 845 (1997).
Store was not liable for injuries customer sustained after she slipped and fell on hanger that was on floor, where there was no evidence that store had actual or constructive knowledge of hanger. (Per Birdsong, P.J., with Chief Judge and two Judges concurring, and Presiding Judge and three Judges concurring specially.) Adams v. Sears, Roebuck & Co., 227 Ga. App. 695, 490 S.E.2d 150 (1997).
Defendant grocery store owner's knowledge of alleged wetness of floor due to mopping was presumed, and defendant would not be entitled to summary judgment in plaintiff customer's slip-and-fall action unless evidence showed that no genuine issue of material fact remained as to plaintiff's equal knowledge of wetness and whether, in exercise of ordinary care, plaintiff could have avoided it. Grovner v Winn Dixie Stores (1995) 218 Ga App 495, 462 SE2d 427, 95 Fulton County D R 2892.
Proprietor of bowling alley and bar was properly held liable to bar customer for injuries sustained in fall in restroom caused by bar of soap on floor where, though no evidence had been introduced as to when or how soap came to be on floor, there was evidence that bartender had previously observed soap on floor and that he knew small bars of soap used by proprietor created potentially dangerous condition in restrooms, which evidence brought case within principle that once proprietor had notice of dangerous condition, it had obligation either to correct condition or to give its customers sufficient warning. Nicholson v St. Anne Lanes, Inc. (1985, 3d Dist) 136 Ill App 3d 664, 91 Ill Dec 9, 483 NE2d 291.
Under Louisiana's "slip and fall" law, a merchant is deemed to have constructive notice of a hazardous condition when the condition existed for such a period of time that it would have been discovered had the merchant exercised reasonable care. LSA-R.S. 9:2800.6., subd. C(1). Page v. E-Z Serve Corp., 10 F. Supp. 2d 614 (E.D. La. 1998) (applying Louisiana law).
Circumstantial evidence was sufficient to support finding that retail store had constructive notice of spill of dishwashing detergent; pictures taken by store employee showed that spill was elongated, not uniform, and covered approximately four square feet, suggesting that it had spread over a period of time, accident occurred on the third busiest day of the week in one of the busiest departments of store, and evidence supported conclusion that no one was working in department when accident occurred. Broussard v. Wal-Mart Stores, Inc., 741 So. 2d 65 (La. Ct. App. 3d Cir. 1999), writ denied, 742 So. 2d 562 (La. 1999).
Evidence supported trial court's finding that supermarket did not act reasonably in efforts to detect and clean spills on floor; store's log sheets noting inspection times were apparently found untrustworthy because employees testified that practice was to fold sheets and put in pocket but sheets introduced were unfolded, and trial court found that testimony of witnesses were insufficient to substantiate sheets. McHale v. Schwegmann Bros. Giant Super Markets, Inc., 712 So. 2d 293 (La. Ct. App. 5th Cir. 1998), opinion amended on reh'g, 722 So. 2d 328 (La. Ct. App. 5th Cir. 1998).
Evidence as to condition and location of banana piece on which customer slipped and credibility of witnesses supported inference that hazardous condition had existed long enough for it to have been discovered by store in exercise of reasonable care; customer testified that banana on which she slipped was dirty looking, store employee testified that another banana piece was found in another aisle as if another customer could have kicked it there, and testimony of store employees was inconsistent with store's time records and their deposition testimony. Lacy v. ABC Ins. Co., 712 So. 2d 189 (La. Ct. App. 4th Cir. 1998), reh'g denied, (Apr. 30, 1998).
Although there was no evidence as to how long particular piece of wax paper on which customer slipped was on floor, evidence that condition had nearly always been present prior to customer's fall supported finding that store had either constructive or actual notice of condition; employees testified that pieces of wax paper regularly accumulated and that they were instructed to clean up condition whenever they became aware of its existence. Norton v. Wal-Mart Stores, Inc., 707 So. 2d 489 (La. Ct. App. 3d Cir. 1998).
Statute governing slip-and-fall claims against merchants does not allow for inference of constructive notice absent some showing of temporal element; rather, claimant must make positive showing of existence of condition prior to fall, and whether period of time is sufficient to result in finding that merchant had constructive notice is question of fact. LSA-R.S. 9:2800.6. Barton v. Wal-Mart Stores, Inc., 704 So. 2d 361 (La. Ct. App. 3d Cir. 1997).
One is presumed to have constructive knowledge of defect or dangerous condition when it is shown that it existed for such a long time that knowledge thereof can be presumed, or that it can be said that one should have had knowledge of condition. Bellard v. South Cent. Bell Telephone Co., 702 So. 2d 695 (La. Ct. App. 3d Cir. 1997), writ denied, 704 So. 2d 1202 (La. 1997).
Grocery store customer who sued store to recover for injuries she suffered when she slipped and fell on green vegetable leaf failed to show that store had constructive notice of leaf or that store failed to exercise reasonable care; store presented testimony of several of its employees who described in detail store's inspection and clean-up policy, and evidence indicated that leaf had not been on floor for period of time prior to customer's fall sufficient to have been noticed by store employees. LSA-R.S. 9:2800.6, subd. B. Rodgers v. Brookshire Grocery Co., 702 So. 2d 11 (La. Ct. App. 2d Cir. 1997).
Inspection and cleaning procedures used by store in which plaintiff slipped and fell on greasy substance were reasonable, thus precluding finding that store had constructive notice of that condition; store's assistant manager testified that at least one cleaning person was on duty day of accident, that at least three times a day "zone defense" was called, during which times all employees would straighten and clean, that "safety sweeps" were done of busiest areas of the store, and that store maintenance workers usually had with them trash bucket on wheels with cleaning supplies. LSA-R.S. 9:2800.6, subd. B(2). Williams v. Wal-Mart Stores, Inc., 702 So. 2d 8 (La. Ct. App. 2d Cir. 1997).
Plaintiff does not have to prove that store owner had actual notice of specific condition giving rise to injury if plaintiff can establish that store owner was aware of risk of recurrence of hazardous condition of premises. In those circumstances, store owner may be chargeable with constructive notice of existence of specific condition at issue. Dumont v Shaw's Supermarkets (1995, Me) 664 A2d 846.
Under Mississippi law, slip and fall plaintiff satisfies requirement that proprietor have notice of dangerous condition by proving that proprietor had actual knowledge of dangerous condition and failed to warn plaintiff, or that dangerous condition existed for sufficient amount of time as to impute constructive knowledge to proprietor, in that proprietor should have known of dangerous condition. Isgett By and Through Isgett v. Wal-Mart Stores, Inc., 976 F. Supp. 422 (S.D. Miss. 1997) (applying Mississippi law).
In action against supermarket owner for injuries sustained in slip and fall, customer failed to prove that owner had actual or constructive knowledge of water on floor near cash resister within sufficient time prior to customer's accident to remedy condition, where customer testified that order to "get this water up," had been given 20 to 25 minutes after fall but failed to produce evidence that order had preceded her fall, and where evidence indicated that order had been given after customer had gone to rear of store following accident. Hayes v National Super Markets, Inc. (1981, Mo App) 612 SW2d 819.
Under New York law, general awareness of a recurrently dangerous condition is legally insufficient to support a finding in negligence suit that the owner had constructive notice of the specific condition that caused the plaintiff to slip and fall. Quarles v. Columbia Sussex Corp., 997 F. Supp. 327 (E.D.N.Y. 1998) (applying New York law).
Under New York law, store was not liable for injuries suffered by store patron who slipped and fell on candy bar wrapper inside entrance to store, where patron failed to produce any evidence that store personnel were responsible for wrapper being on floor, that store personnel had actual notice that wrapper was on floor, or that wrapper had been on floor for sufficient amount of time to permit store personnel to discover it and remedy hazard. Rowe v. Wal-Mart Stores, Inc., 11 F. Supp. 2d 265 (W.D.N.Y. 1998) (applying New York law).
Under New York law, evidence was insufficient to establish that store had constructive notice of clear liquid spill in which customer slipped and fell, as required to establish store's liability in customer's personal injury action, though spill contained crumbs and grit; there was no showing that crumbs and grit were not on the floor prior to the spill, and customer did not see the liquid on the floor prior to falling, despite fact that she was looking forward and down. Nasca v. Wal-Mart Stores, Inc., 8 F. Supp. 2d 235 (W.D.N.Y. 1998) (applying New York law).
A plaintiff may establish constructive notice by demonstrating a recurring dangerous condition in the area of the slip and fall that was routinely left unaddressed. Solazzo v. New York City Transit Authority, 800 N.Y.S.2d 698 (App. Div. 1st Dep't 2005).
Defendant in slip-and-fall case who has actual knowledge of recurring dangerous condition can be charged with constructive notice of each specific reoccurrence of that condition. Dorsa v. National Amusements, Inc., 6 A.D.3d 652, 776 N.Y.S.2d 583 (App. Div. 2d Dep't 2004).
Since plaintiff failed to submit any proof as to how long the damp condition had existed on the floor, and whether it was visible and apparent for a sufficient amount of time to have allowed defendants' employees to have discovered the condition and remedied it, plaintiff, who slipped and fell on damp floor, failed to show that defendants had constructive notice of the allegedly defective condition. Matthews v. County of Orange, 739 N.Y.S.2d 201 (App. Div. 2d Dep't 2002).
Plaintiff in a slip-and-fall case must establish that the defendant either created the dangerous or defective condition or had actual or constructive notice thereof. Woltner v. Weiss, 716 N.Y.S.2d 754 (App. Div. 3d Dep't 2000).
Customer who allegedly slipped and fell on banana peel lying on the supermarket's floor in front of entrance to cashier's lane failed to show that supermarket had either actual or constructive notice of dangerous condition; neither "crushed and dirty" condition of banana peel nor fact that store employees were in vicinity of accident were sufficient to establish constructive notice. Strowman v. Great Atlantic and Pacific Tea Co., Inc., 675 N.Y.S.2d 82 (App. Div. 1st Dep't 1998).
Evidence that store manager walked down the chainsaw aisle shortly after store opened for business and observed no foreign substance or oil on the floor, that no one told him that there was oil on the floor before customer slipped on it and that he saw the oil for the first time after customer's accident was reported satisfied store owner's burden in personal injury case of establishing prima facie that it did not create or have actual or constructive knowledge of the condition that caused customer's injuries. Anderson v. Central Tractor Farm & Family Center Inc., 673 N.Y.S.2d 271 (App. Div. 3d Dep't 1998).
Slip and fall plaintiff may establish that defendant had constructive notice of dangerous condition by evidence that ongoing and dangerous condition existed in area of accident that was routinely left unaddressed. Allen v. Brooks, 246 A.D.2d 438, 668 N.Y.S.2d 373 (1st Dep't 1998).
Supermarket customer who was injured in fall allegedly caused by clear liquid detergent on aisle floor failed to establish that owner had actual or constructive notice of dangerous condition, as required to recover in premises liability action; customer testified that she had no idea how long spill was on floor or how long employees had knowledge of condition before fall, and contention that owner had constructive notice was wholly speculative. Calcagno v. Big V Supermarkets, Inc., 245 A.D.2d 698, 664 N.Y.S.2d 495 (3d Dep't 1997).
Supermarket patron who was injured when he slipped on substance of floor of supermarket's snack bar area failed to establish that supermarket had constructive notice of condition, as required to recover in premises liability action; both patron and supermarket employees testified that they did not notice any foreign substance until after fall, and no complaints had been lodged prior to accident. Santora v. Golub Corp., 245 A.D.2d 693, 664 N.Y.S.2d 499 (3d Dep't 1997).
To establish prima facie case in slip and fall action, plaintiff must present proof that defendant either created or had actual or constructive notice of defective condition which allegedly caused fall. Capraro v. Staten Island University Hosp., 245 A.D.2d 256, 664 N.Y.S.2d 826 (2d Dep't 1997).
Patron who suffered injury in slip and fall on liquid in produce aisle in store failed to establish that store had actual knowledge that liquid in produce aisle was recurring conduct so as to charge store with constructive knowledge of each specific recurrence, as required to maintain negligence action against store; patron's affidavit in which she claimed that on occasion when she stopped at store, she witnessed puddles on floor as result of water dripping from produce being stocked in morning was insufficient to create question of fact as to any recurring condition. Summary judgment in favor of store would be affirmed. Kaplan v Waldbaum's Inc. (1996, App Div, 2d Dept) 647 NYS2d 560.
Two prior incidents in which vandals apparently removed top from large bottle of cleaning product and turned bottle upside down at rear of shelf were not sufficiently similar to place grocery store on notice of dangerous condition giving rise to customer's injuries sustained in slip and fall on clear cleaning product liquid on floor; source of spill in instant case was bottle of dishwashing detergent which was found on shelf in upright position approximately two to three inches from front edge of shelf. McClarren v Price Chopper Supermarkets (1996, 3d Dept) 226 App Div 2d 982, 640 NYS2d 702, app den 88 NY2d 811, 649 NYS2d 378, 672 NE2d 604.
Although constructive notice of dangerous condition can be inferred in instances where landowner is shown to have actual knowledge of recurrent dangerous condition, one prior accident involving person slipping on grapes in particular branch of chain grocery store, along with general awareness that produce may fall to floor, was insufficient to charge store with constructive notice, even though plaintiff, who slipped and fell on grape, introduced 25 accident reports that involved persons slipping on grapes in various other branches of chain over 5-year period. Snyder v Golub Corp. (1993, App Div, 3d Dept) 605 NYS2d 166.
If grocery store did not have actual notice of puddled water immediately in front of manned service desk, it could be charged with constructive notice by reason of its earlier direct knowledge of ceiling leak and uncertain status of any repairs, with reasonable inference resulting that store had constructive notice as result of time it took for puddle in which customer slipped and fell to form, so that trial court erred in granting summary judgment for store. Cincotta v Big V Supermarkets, Inc. (1990, App Div, 3d Dept) 163 App Div 2d 818, 564 NYS2d 235.
Where there exists reasonable inference on premises liability claim that condition had existed for such period of time as to impute constructive knowledge to proprietor of dangerous or unsafe condition, it is question for jury to decide. Carter v. Food Lion, Inc., 127 N.C. App. 271, 488 S.E.2d 617 (1997), review denied, 347 N.C. 396, 494 S.E.2d 408 (1997
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In slip-and-fall case, plaintiff must first show that there was potential hazard; plaintiff must then prove that defendant placed substance on floor, that defendant had actual knowledge of it and failed to remove it promptly or warn customers adequately, or that substance was there long enough to justify inference that defendant's failure to remove it or warn customers was negligent. Orndorff v. ALDI, Inc., 115 Ohio App. 3d 632, 685 N.E.2d 1298 (9th Dist. Summit County 1996), appeal not allowed, 78 Ohio St. 3d 1429, 676 N.E.2d 534 (1997).
Owner of beauty school was not liable for injuries sustained by student beautician who slipped and fell in puddle formed by water spilling from wash sinks where there was no proof as to length of time peril had been in existence or that owner failed adequately to inspect premises for dangers known to arise; lack of due care would not be inferred from proof of occasional spills. Rogers v Hennessee (1979, Okla) 602 P2d 1033.
Burden of proof is on plaintiff in slip and fall case to show that item causing fall was negligently left there by storekeeper or some employee or had been there for sufficient time after the latter had actual or constructive knowledge thereof to have removed it in exercise of ordinary care; alternatively, plaintiff may show that storekeeper negligently failed to inspect or maintain premises, or did not use ordinary care in policing premises. Hodge v. Morris, 945 P.2d 1047 (Okla. Civ. App. Div. 1 1997).
In action by customer who slipped and fell on blueberry on floor of produce section, grocery store was properly granted summary judgment where there was no issue as to whether store had actual or constructive notice of presence of berry on floor, customer having conceded that store did not place berry on floor, that store had no actual notice of it, and that customer could not prove that berry had been there for so long that store should, in exercise of reasonable diligence, have discovered and removed it, and where customer's theory that occupier of premises who places foreign objects where they might fall on floor is liable, because it should have known of risk that object would be on floor, would not be accepted by court. Rex v Albertson's, Inc. (1990) 102 Or App 178, 792 P2d 1248.
Where condition is one that owner knows has frequently recurred, jury may properly find tht owner had actual notice of condition, thereby obviating additional proof by invitee that owner had constructive notice of it. Myers v Penn Traffic Co. (1992, Pa Super) 606 A2d 926.
Slip-and-fall accidents involving grapes in many of grocery chain's retail stores did not create question of liability based on inherently dangerous condition and foreseeable risk of harm. Thus, summary judgment for store chain would be affirmed in action by customer who slipped and fell on grape, where customer did not establish whether prepackaged or open display method of marketing grapes was used on day of accident, what caused grape in question to be on floor, whether any employee was aware of grape, or how long it had been on floor prior to accident. Simmons v Winn-Dixie Greenville (1995, SC) 457 SE2d 608.
In action by customer against self-service store to recover for injuries sustained in slip and fall on ice and water in vicinity of vending machine, trial court properly directed verdict for store where area was inspected by clerks two or three times per hour and there was a metal grill under ice in Coke machines, and where evidence provided by customer's statement that after his fall his trousers were wet and there was ice on floor, clerk's testimony that there were only two teaspoons of ice on rug and none on floor, and an employee's testimony that no liquid or ice had ever been seen spilled on floor in self-service area was insufficient to bring case within rule that requirements of constructive notice may be met where dangerous condition inside self-service business is not isolated one but is reasonably foreseeable because condition is established by pattern of conduct, recurring incident, or general or continuing condition and invitee suffers injuries as result of condition, and where store proprietor had taken reasonable precautions to protect its customers from dangers which were foreseeable. Worsham v Pilot Oil Corp. (1987, Tenn App) 728 SW2d 19 (citing annotation).
Under Texas law, where an invitee attempts to prove constructive notice through circumstantial evidence, he must establish that more likely than not the dangerous condition existed long enough to give the proprietor a reasonable opportunity to discover the spill. Stoner v. Wal-Mart Stores, Inc., 35 F. Supp. 2d 958 (S.D. Tex. 1999) (applying Texas law).
Evidence that cooked macaroni salad was covered by "a lot of dirt" and had shopping cart tracks through it and testimony that salad "seemed like it had been there awhile" did not make it more likely than not that salad had been on the floor long enough to charge store with constructive notice of it, in customer's premises liability action to recover for injuries sustained when she slipped on salad and fell, where evidence no more supported inference that salad had been on floor over long period of time than it supported opposite inference that it had just been dropped on floor and quickly became contaminated by customers traversing the aisle, and testimony was speculative and subjective opinion. Wal-Mart Stores, Inc. v. Gonzalez, 968 S.W.2d 934 (Tex. 1998).
Sufficient evidence supported verdict finding that department store had constructive knowledge that customer could be injured in slip and fall as result of dangerous condition created by its policy of allowing customers to carry food and drinks throughout premise, and thus store was liable for customer's injuries sustained in slip on water and ice cubes that had been spilled on floor, where store's assistant manager stated that he knew people carried food and drinks throughout store, that they could spill or drop items, and that customer might slip or fall in liquid spilled by another. Wal-Mart Stores, Inc. v. Rangel, 966 S.W.2d 199 (Tex. App. Fort Worth 1998), reh'g overruled, (May 7, 1998) and review denied, (Dec. 3, 1998).
In order to prevail in cause of action based upon a premises defect, plaintiff is required to plead and prove the following: (1) actual or constructive knowledge of some condition on the premises by the owner/operator; (2) that the condition posed an unreasonable risk of harm; (3) that the owner/operator did not exercise reasonable care to reduce or eliminate the risk; and (4) that the owner/operator's failure to use such care proximately caused the plaintiff's injuries. Wal-Mart Stores, Inc. v. Deggs, 971 S.W.2d 72 (Tex. App. Beaumont 1996), reh'g overruled, (Oct. 17, 1996) and judgment rev'd on other grounds, 968 S.W.2d 354 (Tex. 1998), reh'g of cause overruled, (July 3, 1998) and writ granted, (Apr. 14, 1998).
Supermarket customer who slipped and fell on kiwi and then, approximately a year later, slipped and fell on jalapeno in same area of store failed to demonstrate existence of a permanent unsafe condition and was therefore required to show owner had notice of dangerous condition; testimony of customer's investigator regarding condition of floor, gathered from nine visits over two-year period, could not establish permanently unsafe condition at time of either accident. Merino v. Albertsons, Inc., 1999 UT 14, 975 P.2d 467 (Utah 1999).
In suit under safe place statute to recover for personal injuries suffered by subcontractor's employee who slipped and fell on corridor floor in building under construction, evidence was sufficient to warrant conclusion that general contractor had constructive notice of condition of floor and that general contractor should have known of hazard that condition presented to persons walking on floor, where general contractor was responsible for sweeping and cleaning activities at construction site and had daily contact with and control of work site. Dykstra v Arthur G. McKee & Co. (1979, App) 92 Wis 2d 17, 284 NW2d 692, affd 100 Wis 2d 120, 301 NW2d 201.
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§   4[a] View that under some circumstances showing of notice not necessary-- Basis or reason for view; circumstances create foreseeable risk of harm
[Cumulative Supplement]
In the following representative cases involving the question whether, in an action against a store owner or business proprietor by a plaintiff who was injured in a fall allegedly caused by a dangerous transitory condition in a store or other business premises, it was necessary for the plaintiff to show that the store owner or business proprietor had actual or constructive notice of the specific condition allegedly causing the plaintiff's fall, the courts held that the plaintiff is not required to show such notice where the circumstances are such as to create the reasonable probability that the specific condition would occur, because under such circumstances there is a risk of harm that is, or should be, reasonably foreseeable to the store owner or business proprietor.
Utah -- Canfield v Albertsons, Inc. (1992, Utah App) 841 P2d 1224, 200 Utah Adv Rep 61
Wash -- Carlyle v Safeway Stores (1995) 78 Wash App 272, 896 P2d 750
Wash -- Arment v Kmart Corp. (1995) 79 Wash App 694, 902 P2d 1254
Deeming Virginia law to demand reimbursement for the victim if it is reasonably foreseeable that a dangerous condition is created by, or may arise from, the means used to exhibit commodities for sale, in Thomason v Great Atlantic & Pacific Tea Co. (1969, CA4 Va) 413 F2d 51 (applying Virginia law), the court held that a triable tort issue was raised by an allegation that the negligence of a store owner resulted in injuries to a customer who slipped on a grape on the floor of a self-service supermarket and fell, despite the failure of the customer to establish that the store owner had actual or constructive notice of the presence of the grape. The court reasoned that the imposition of liability for a mishap caused by a merchant's method of dispensing wares does not deviate from the concept of liability based upon notice, because the store owner adopted this particular method of offering or delivering merchandise, and in so doing informed himself of the threat of peril resulting from use of the method.
Taking judicial notice of the fact that in a self-service market operation the customer is expected to handle and examine produce displayed in open bins, and reasoning that when produce is displayed and handled in such fashion it may reasonably be concluded that the risk of customers slipping and falling on vegetable matter dropped on the floor by employees or other customers is a risk within the reasonable foresight of the storekeeper, in Rhodes v El Rancho Markets (1966) 4 Ariz App 183, 418 P2d 613, later app on other grounds 9 Ariz App 576, 454 P2d 1016, an action for personal injuries suffered by a customer when she slipped on water and a piece of lettuce on the floor of a self-service market's produce section and fell, the court reversed a directed verdict which had been granted to the storekeeper because of the customer's failure to show that the storekeeper had either actual or constructive notice that the piece of lettuce was on the floor. Referring to the holding in Wollerman v Grand Union Stores, Inc. (1966) 47 NJ 426, 221 A2d 513, infra, that in a self-service operation the carelessness of patrons is to be anticipated by the storekeeper, so that the storekeeper is liable for injuries suffered by a customer in a fall, even if the storekeeper has no notice of the presence of debris on the floor, if the storekeeper fails to use reasonable measures to discover and remove the debris before the customer is injured, the court remanded the cause for a new trial upon its determination that a jury might infer from the facts that the storekeeper was negligent in failing to take reasonable protective measures for the benefit of its customers.
When the operating methods of a storekeeper are such that dangerous conditions are continuous or easily foreseeable, the logical basis dissolves for the requirement that the storekeeper have actual or constructive knowledge of a dangerous condition before liability can be imposed upon the storekeeper for injuries to customers resulting from that condition, the court declared in Jasko v F. W. Woolworth Co. (1972) 177 Colo 418, 494 P2d 839, an action by a customer who was injured when she fell after slipping on a piece of pizza on the floor of a store. The customer, who failed to show that the store owner had actual or constructive knowledge of the presence of the piece of pizza on the floor, contended that the store owner's method of selling pizza led inescapably to such mishaps as her own, and that in such a situation conventional notice requirements need not be met. Reasoning that the store's practice of extensive selling of slices of pizza on waxed paper to customers who consumed the pizza while standing created the reasonable probability that food would drop to the floor, and that food on a terrazzo floor, which was the composition of the aisle adjacent to the store's pizza counter, would create a dangerous condition, the court asserted that under such circumstances, notice to the store owner of the presence on the floor of the specific piece of pizza need not be shown. The instant circumstances differed from the normal situation giving rise to the notice requirement, the court explained, because in the normal situation the dangerous condition causing a slip and fall is "somewhat out of the ordinary." The court thus reversed a directed verdict which had been granted to the store owner because of the failure of the customer to show that the owner had notice of the piece of pizza, and remanded the cause for a new trial to determine whether the customer's injuries resulted from the negligence of the store owner.
When circumstances creating a reasonable probability that a dangerous condition would occur are shown by the plaintiff in an action based on the alleged negligence of a business proprietor in permitting the existence of a dangerous condition, the plaintiff need not also prove that the business proprietor had actual or constructive notice of the specific dangerous condition that caused the plaintiff's fall, the court declared in F. W. Woolworth Co. v Stokes (1966, Miss) 191 So 2d 411. Accordingly, the court affirmed a judgment in favor of the plaintiff, a customer who suffered injuries when she slipped in a puddle of water on the floor of a store and fell, despite the failure of the plaintiff to prove that the proprietor of the store had actual or constructive notice of the existence of the specific puddle which caused the plaintiff's fall. The plaintiff did prove, however, that intermittent rain fell on the day of her accident and that she slipped and fell in the proprietor's store, and the proprietor, while denying knowledge of the particular puddle of water which caused the plaintiff's accident, admitted that rain was falling, that the floor was in a slippery condition, and that steps had been taken to correct that condition. The court reasoned that the proprietor's knowledge that water dripping from the wearing apparel of customers caused the floor to be in a general and continuous hazardous condition, which knowledge was made self-evident by the proprietor's actions to correct the slippery condition of the floor, meant that the plaintiff was relieved of the burden of proving that the proprietor had notice of the specific puddle which caused the plaintiff's fall.
When a business invitee has shown that circumstances were such as to create the reasonable probability that a dangerous condition would occur, the invitee need not also prove that the business proprietor had actual or constructive notice of a specific dangerous condition in order to show that the proprietor breached his duty of due care to the invitee, the court declared in Bozza v Vornado, Inc. (1964) 42 NJ 355, 200 A2d 777, where the court reversed the involuntary dismissal of a negligence action by a customer who was injured when she slipped on a "slimy" substance on the floor of a self-service cafeteria and fell. Factors bearing on the existence of the reasonable probability that a dangerous condition will occur include, the court noted, the nature of the business, the general condition of the premises, and a pattern of conduct or recurring incidents. Asserting that the concept of actual and constructive notice has been given undue emphasis, the court reasoned that notice is merely one factor for determining whether the proprietor has breached his duty of due care to an invitee. Upon its determination that testimony concerning the nature of the cafeteria's business and the general condition of the premises would permit a jury to infer negligence on the part of the operator of the cafeteria, the court remanded the cause in order to permit the operator to produce proof that it performed its duty of due care.
Since the carelessness of patrons is to be anticipated in a self-service supermarket operation, the operator of the supermarket is liable for injuries suffered by a customer as the result of a fall caused by debris upon the floor, even when the operator has no notice of the presence of the debris, if the operator fails to use reasonable measures commensurate with the risk inherent in a self-service operation to discover and remove the debris, the court held in Wollerman v Grand Union Stores, Inc. (1966) 47 NJ 426, 221 A2d 513. Thus, the court reversed a judgment which held a supermarket not liable for injuries sustained by a customer who slipped and fell when she stepped on a stringbean on the floor in the vegetable section of the supermarket, the trial court's determination of nonliability having been based on the absence of proof either that the operator of the supermarket knew that the bean was on the floor or that the bean was on the floor long enough to permit an inference that the operator knew of its presence. The court reasoned that when greens are sold from open bins on a self-service basis, there is the likelihood that some vegetable debris will fall or be dropped to the floor, and that if a supermarket operator chooses to sell in this way, the operator must do what is reasonably necessary to protect the customer from the risk of injury that is likely to be generated by the supermarket's mode of operation.
Where a dangerous condition in a business establishment is not an isolated one, but is foreseeable to the operator of the business because the condition is part of a pattern of conduct, a recurring incident, or a general or continuing condition, a business invitee who has suffered injuries as a result of the condition need not prove that the operator of the business had actual or constructive knowledge of the condition, the court held in Mahoney v J. C. Penney Co. (1962) 71 NM 244, 377 P2d 663, an action against a store operator by a customer who suffered personal injuries when she fell after her foot stuck on some gum on a stairway in the operator's establishment. The court thus reversed a judgment n.o.v. which was granted to the store operator apparently on the ground, inter alia, that the operator had no actual knowledge of the presence of the gum and that constructive knowledge could not be imputed to the operator solely by reason of the dirty and sticky appearance of the gum. Explaining that negligence is established if a person of ordinary prudence could or should have foreseen that someone might be injured by his action or nonaction, and that the operator of the store had an affirmative duty to exercise ordinary care to keep the stairway in a safe condition, the court declared that it was a jury question whether the store operator, knowing the propensity of its customers to litter the floors and stairway of the store with dangerous substances such as chewing gum, used due care to make the premises reasonably safe, and the court concluded that substantial evidence supported the verdict of the jury that the store operator was liable for the customer's injuries.
And in reversing a summary judgment which dismissed an action brought by a business invitee, a customer in a self-service cafeteria, for damages resulting from injuries sustained when the customer slipped on a liquid-like substance on the floor adjacent to the serving counter and fell, in Ciminski v Finn Corp. (1975) 13 Wash App 815, 537 P2d 850, 85 ALR3d 991, the court acknowledged that a prerequisite to recovery from a property owner for injuries sustained on his premises is a showing that the owner had actual or constructive notice of the condition causing the injury, and the court held that an owner of a self-service establishment has actual notice that the self-service mode of operation creates certain risks of harm to customers, and that it is therefore not necessary to show that the owner had actual or constructive notice of the specific hazard causing injury to a customer. Explaining that an employer is charged with the responsibility of creating a dangerous condition when an employee acts in a negligent manner, such as by placing items in a dangerous location on the floor, the court reasoned that a self-service method of operation creates a risk that customers will spill or drop items on the floor, and that in choosing a self-service method of operation in which an owner, for his pecuniary benefit, requires customers to perform tasks previously carried out by employees, the owner is charged with the creation of dangerous conditions by customers, just as the owner would be charged with responsibility for the negligent acts of his employees.
CUMULATIVE SUPPLEMENT
Cases:
Plaintiff does not have initial burden of proving notice in cases where occurrence of transitory hazardous condition can reasonably be anticipated from store owner's method of doing business. Accordingly, in action against self-service supermarket alleging that customer was injured when he slipped on grape and that supermarket was negligent in stacking bunches of grapes loosely in display bin, trial court was in error in granting summary judgment for supermarket on ground customer failed to show actual or constructive notice on part of supermarket, since, taking customer's version of facts as true, there was probability, or at least very substantial possibility, that some grapes would fall or be dropped to floor during course of business day, and reasonable trial jurors could have found breach of duty to exercise due care. Bloom v Fry's Food Stores, Inc. (1981, App) 130 Ariz 447, 636 P2d 1229.
Owner of self-service establishment has actual notice that his mode of operation creates certain risks of harm to his customers; since self-service operation involves reasonable probability that these risks will occur, these risks are foreseeable. Thus, it is not necessary to show actual or constructive notice of specific hazard causing injury, and it becomes task of jury to determine whether proprietor has taken all reasonable precautions to protect his invitees from these foreseeable risks. Accordingly, in action for injuries from slip and fall on clear liquid substance on aisle floor in self-service establishment, summary judgment for store was improperly granted where there was showing that store provided soft drinks for its patrons without restricting consumption of them to certain areas of store. Tom v S. S. Kresge Co. (1981, App) 130 Ariz 30, 633 P2d 439.
Property owner has general duty to exercise ordinary care to maintain premises in reasonably safe condition for benefit of invitees. Plaintiff bears burden of establishing violation of this duty by showing either (1) that presence of injury-causing substance on premises was result of defendant's negligence, or (2) that substance had been on premises for such length of time that defendant knew or reasonably should have known of its presence and failed to use ordinary care to remove it. Burden is on plaintiff to show substantial interval between time substance appeared on floor and time of accident. Sanders v Banks (1992) 309 Ark 375, 830 SW2d 861.
In action by customer against supermarket for injuries sustained in slip and fall on substance looking like hand lotion on aisle floor, judgment for customer was proper, even though there was no evidence that supermarket had actual or constructive notice of unsafe condition before accident, since exception, which comes into effect when storekeeper's operating methods are such that dangerous conditions are continuous or easily foreseeable, to requirement that storekeeper must have had actual or constructive notice of dangerous condition not created by itself before liability ensues, applied. Plaintiff establishes prima case of negligence when he presents evidence that nature of defendant's business gives rise to substantial risk of injury to customers from slip-and-fall accident, and that plaintiff's injury was proximately caused by such accident within zone of risk; it is then incumbent upon defendant to produce evidence that it exercised reasonable care under circumstances. Safeway Stores, Inc. v Smith (1983, Colo) 658 P2d 255 (citing annotation).
In self-service grocery operation, risk of spillage and breakage and dangerous condition created by fact that customer's attention is focused on items displayed rather than on floor are easily foreseeable, and proprietor, having selected self-service method of sale, is charged with knowledge of them. Accordingly, in action against self-service supermarket by a customer for injuries sustained in slip-and-fall on substance looking like hand lotion, trial court did not err in refusing to grant supermarket's motion for directed verdict or judgment notwithstanding verdict even though plaintiff did not prove either actual or constructive notice on part of supermarket of presence of substance on floor. Moreover question of whether proprietor took reasonable steps to discover and obviate danger was question for jury. Smith v Safeway Stores, Inc. (1981, Colo App) 636 P2d 1310.
Plaintiff in slip and fall action may recover damages, regardless of owner's notice of dangerous condition, based on method of operation if plaintiff can prove that either method of operation is inherently dangerous, or particular operation is being conducted in negligent manner, and dangerous condition of floor was created as result of negligent method of operation. Publix Super Market, Inc. v. Sanchez, 700 So. 2d 405 (Fla. Dist. Ct. App. 3d Dist. 1997), reh'g denied, (Nov. 5, 1997) and review denied, 717 So. 2d 537 (Fla. 1998).
To recover for injuries sustained in a slip-and-fall action, the invitee must prove (1) that the owner had actual or constructive knowledge of the hazard, and (2) that the plaintiff lacked knowledge of the hazard, despite the exercise of ordinary care, due to actions or conditions within the control of the owner. Helton v. Riverwood Intern. Corp., 581 S.E.2d 687 (Ga. Ct. App. 2003).
Evidence in invitee's slip-and-fall action against fast-food restaurant supported jury's finding that restaurant lacked constructive knowledge of alleged hazard; although invitee testified that restaurant employee was refilling items in salad bar next to where invitee fell, restaurant manager testified that he saw no wet spots on floor, that restaurant's inspection procedure was to have employee walk through store every 15 minutes and look at tables, carpets, and floor to make sure they were clean, and that, to best of his knowledge, such procedure was followed day invitee said she fell. Axom v. Wendy's Intern., Inc., 238 Ga. App. 528, 518 S.E.2d 734 (1999), cert. denied, (Oct. 22, 1999).
Restaurant's knowledge of presence of soapy water on floor open to patrons is presumed, since restaurant authorized mopping. Gourley v. Food Concepts, Inc., 229 Ga. App. 180, 493 S.E.2d 587 (1997).
In action by invitee who allegedly slipped on wet substance on floor of hospital elevator against hospital authority for negligent failure to maintain premises in safe condition, trial court properly directed verdict in hospital authority's favor where invitee presented no evidence that any employee of hospital authority was in immediate vicinity of elevator and was unable to show that hospital authority had failed to exercise reasonable care in inspecting premises in that there was no evidence of how long substance had been on elevator floor, and where, since elevator was merely situs of slip and fall, standard of care owed invitee was ordinary care rather than extraordinary diligence. Hughes v Hospital Authority of Floyd County (1983) 165 Ga App 530, 301 SE2d 695.
Store was liable for injuries sustained by customer when she slipped on broken piece of squash lying in aisle and fell to floor although there was no evidence from which trier of fact could determine how long substance had been on floor prior to incident, where jury could have and obviously did conclude on basis of presence of produce department employee at scene of fall and in view of testimony indicating store's recognition of necessity of giving more attention to produce aisle than other portions of store, that employee should have seen and removed impediment so as to eliminate possibility of cutomer's injury. Piggly Wiggly Southern, Inc. v Erfourth (1979) 152 Ga App 468, 263 SE2d 249.
Mode-of-operation rule generally allows plaintiff in slip-and-fall case to recover without showing proprietor's actual or constructive knowledge of dangerous condition if plaintiff shows proprietor adopted mode of operation where patron's carelessness should be anticipated and proprietor fails to use reasonable measures commensurate with risk involved to discover condition and remove it. Jackson v K-Mart Corp. (1992) 251 Kan 700, 840 P2d 463.
Where the floor condition is one which is traceable to the possessor's own act--that is, a condition created by him or under his authority--or is a condition in connection with which the possessor is shown to have taken action, no proof of notice of the condition is necessary to show negligence; evidence that customer slipped and fell on a black substance and/or "wet and nasty" cardboard located on a wet concrete floor, that the weather was bad and few customers were in the garden center, and that two employees were nearby when customer fell, was sufficient to trace slippery condition to actions of store and employees, thus eliminating any need to prove that department store had advance notice of presence of black substance on the floor. Wal-Mart Stores, Inc. v. Lawson, 984 S.W.2d 485 (Ky. Ct. App. 1998).
It is only necessary to show that the hazardous condition existed for a sufficient amount of time to give the merchant constructive notice of the condition, and it is not necessary to show the length of time the object which tripped the plaintiff was on the ground. LSA-R.S. 9:2800.6. Riolo v. National Tea Co., 726 So. 2d 515 (La. Ct. App. 5th Cir. 1999), writ denied, 740 So. 2d 633 (La. 1999).
Principal is not liable for offenses committed by independent contractor while performing its contractual duties. Therefore, store which had contracted with independent contractor to clean floors was not liable to customer for injuries suffered in fall on wet floor where, although wet floor presented unreasonable risk of harm, store was not shown to have had constructive or actual knowledge of puddle or shown to have failed to exercise reasonable care. Thomas v. Albertsons, Inc., 685 So. 2d 1134 (La. Ct. App. 2d Cir. 1996), reh'g denied, (Jan. 16, 1997) and writ denied, 692 So. 2d 395 (La. 1997).
In action for slip and fall on piece of green onion on floor of self-service supermarket, supermarket's frequent inspections, including one in area 12 to 15 minutes before accident, did not discharge supermarket's duties by plaintiff, where facts produced inference that green onion on floor more probably than not came from supermarket's own employee who was restocking produce counter. On proof by plaintiff of presence of store's merchandise on floor near its proper place, of her not seeing it and therefore stepping on it and of its causing her to slip, fall, and be injured, duty of going forward with evidence to exculpate store employees from negligence shifted to supermarket, which did not carry that burden. Serean v Schwegmann Bros. Giant Super Markets, Inc. (1981, La App) 405 So 2d 553.
In action by student against city to recover for injuries sustained in slip and fall on green pepper by self-serve salad bar in school cafeteria, city had no liability where there was no evidence that it had actual or constructive knowledge of presence of green pepper on floor, and where court would not apply mode of operation rule for self-service operation. Milliken v Lewiston (1990, Me) 580 A2d 151.
Mode of operation approach is adopted to determine premises liability, and adopting this new approach to premises liability does not make the owner of a self-service or modern grocery store an insurer against all accidents, but instead removes the burden on the victim of a slip and fall to prove that the owner or the owner's employees had actual or constructive notice of the dangerous condition or to prove the exact failure that caused the accident. Sheehan v. Roche Bros. Supermarkets, Inc., 448 Mass. 780, 863 N.E.2d 1276 (2007).
See Gilhooley v Star Market Co. (1987) 400 Mass 205, 508 NE2d 609, §  4 [b].
In action by customer against self-service store for injuries sustained in fall over box in aisle while he was observing shelves at about eye level, Court of Appeals erred in reversing judgment for customer on ground that notice to store owner had not been established by substantial evidence. Jury could have found that customer was injured by hazard that could have been expected in store by reason of its self-service method of merchandising and that store was derelict in its duty to take reasonable steps to protect customers against dangers presented by merchandise in aisle. Sheil v T.G. & Y. Stores Co. (1989, Mo) 781 SW2d 778 (citing annotation).
Where the defendant actually created the dangerous condition giving rise to slip-and-fall action, actual notice is presumed. Rose v. Da Ecib USA, 259 A.D.2d 258, 686 N.Y.S.2d 19 (1st Dep't 1999).
To constitute constructive notice of a dangerous condition, for purpose of a trip and fall case, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit the defendant to discover and remedy the defect. O'Hanlon v. Bodouva, 674 N.Y.S.2d 436 (App. Div. 2d Dep't 1998).
When invitee has shown that invitor's self-service merchandising and marketing methods were such as decreed reasonable probability that dangerous condition would occur, invitee need not prove notice of specific condition thus created; where substantial controversy existed as to whether spillage upon which customer slipped and fell was residue from thawing meat or spilled coffee, question whether store negligently failed to inspect premises, which was material fact for jury, was at issue, precluding summary judgment. White v Wynn (1985, Okla) 708 P2d 1126.
In action by customer against grocery store for injuries sustained in slip and fall on strawberries on floor in part of store away from produce department, in which strawberries were displayed uncovered and heaped, court erred in instructing jury that customer had to prove by preponderance of evidence that storekeeper or employee had actual or constructive knowledge of dangerous condition with sufficient time to have removed it, since storekeeper owed duty to customer to maintain as safe a shopping environment as possible, taking into account self-service and shopping habits, and since when invitor creates foreseeable, unreasonable risk, such as that created by uncovered, heaped strawberries, whether by direct act of employee or by his own indirect carelessness or negligence, he is liable for consequences thereof and customer need not prove notice of specific condition thus created. Lingerfelt v Winn-Dixie Texas, Inc. (1982, Okla) 645 P2d 485.
In action brought by 78-year-old customer against grocery store owner for injuries sustained in slip and fall on produce aisle, trial court erred in granting summary judgment for store where jury could legitimately have found that store created and maintained foreseeable, unreasonable risk by displaying grapes in boxes on table without protection of table guard or other protective screening and that store's protective measures of sweeping floor and using rubber mats to protect customers from dangers posed by falling grapes were not sufficient or were performed negligently; since owner or proprietor of self-service store is deemed to have actual notice of dropped or spilled merchandise, customer did not have to prove notice on part of store. Cobb v Skaggs Cos. (1982, Okla App) 661 P2d 73 (citing annotation).
Whether supermarket owner had exercised reasonably careful supervision of methods of independent contractor who filled ice machine was question for jury in action by customer who had slipped and fallen on surface wetness in front of ice machine within few minutes after delivery of ice, where supermarket owner had known that independent contractor would be delivering ice on very hot day, that he would unload it in area that was not air conditioned, that he was likely to use open cart to transport it distance of half block to ice machine located in very busy part of store, that he usually carried mop on his cart because of possibility that water would drip onto floor, and that there was no rug, warning sign, or other precaution in area of ice machine, but judgment against supermarket owner would be vacated and case remanded as result of pretrial admission of post-accident remedial measure. Miller v Peter J. Schmitt & Co. (1991) 405 Pa Super 502, 592 A2d 1324.
Storekeeper cannot be held liable for injuries caused by falling on a foreign substance absent proof of the storekeeper's actual or constructive knowledge of the presence of the foreign substance, even if the storekeeper's own actions increased the likelihood that a foreign substance would fall on the floor. Wintersteen v. Food Lion, Inc., 336 S.C. 132, 518 S.E.2d 828 (Ct. App. 1999).
In action by plaintiff who slipped and fell on mashed grapes, water, and mud on floor in defendant's store, trial court had sufficient evidence from which to infer negligence and proximate cause on defendant's part, so as to overrule defendant's plea of privilege, although evidence did not show employee's personal knowledge that grapes were on floor before accident, where remarks by employee indicating policy to leave mess on floor on particular nights for later cleanup by floor man indicated that personal knowledge of grapes would not have made difference in existence of hazard. Cul-Co. Inc. v Redd (1979, Tex Civ App 2d Dist) 577 SW2d 557, writ dism w o j.
Supermarket customer who sustained personal injuries from slipping and falling in store could recover damages from store owner by introducing evidence that proximate cause of fall was store owner's failure to use reasonable care to protect its customers from known and unusually high risk accompanying customer usage of self-service display of goods, even in absence of evidence showing store owner's actual or constructive knowledge of presence on floor of specific object causing fall. Corbin v Safeway Stores, Inc. (1983, Tex) 648 SW2d 292.
Evidence was legally insufficient to establish store's actual or constructive knowledge of allegedly dangerous sign, in premises liability action against store by patron, who was injured when sign fell off kiosk inside store and struck her; there was no evidence that the sign had ever fallen down before this incident, store representative testified that he knew of no similar incident, there was no evidence in the record that the sign was a dangerous condition from the moment it was installed, there was no evidence that store had actual knowledge that the sign on the kiosk posed an unreasonable risk of harm, and patron presented no evidence of store's constructive knowledge of the allegedly dangerous condition. Rice Food Market, Inc. v. Hicks, 111 S.W.3d 610 (Tex. App. Houston 1st Dist. 2003), en banc review denied, (July 31, 2003).
Evidence in negligence case arising from customer's slip and fall on one scoop of ice cream dropped by young boy in defendant store's deli section did not show that defendant created or was responsible for creation of dangerous condition; there was no evidence of foreseeability of inherently dangerous condition. Schnuphase v Storehouse Mkts. (1996, Utah) 918 P2d 476, 292 Utah Adv Rep 14.
Customer of self-service grocery store who slipped and fell in puddle of water formed by drops coming from ceiling did not have burden of proving actual or constructive notice of water hazard where hazard was foreseeable, despite fact that particular cause might not have been foreseeable. Wiltse v Albertson's, Inc. (1988) 52 Wash App 641, 762 P2d 1170, review gr 112 Wash 2d 1001.
In action for injuries sustained by customer in self-service store when paint bucket fell from lower shelf of rack and hit her foot, trial court erred in refusal to instruct jury that proprietor of self-service operation does not require actual or constructive notice of existence of dangerous condition since, with falling merchandise cases as with slip-and-fall cases, foreseeability that customers will handle, examine, and replace merchandise is risk within reasonable foresight of storekeeper, and since invitee is entitled to assume proper care has been exercised to make premises safe he is not required to be on alert for unsafe conditions; once hazard is shown to have caused injury to consumer in self-service store, burden of proof shifts to store owner to show that he was not negligent and kept premises in reasonably safe and properly maintained condition. Pimentel v Roundup Co. (1982) 32 Wash App 647, 649 P2d 135 (citing annotation).
In personal injury action based on store patron's slip and fall on slippery substance that was apparently combination of soda, water, and floor wax, directed verdict for store would be reversed where, inter alia, testimony was sufficient to suggest reasonable probability that there would be soda or water spills, and thus that risk was forseeable, thereby precluding requirement that actual or constructive notice be demonstrated. Store employee testified that in her ten months of employment, she had found soda and water on floors on three or four occasions prior to incident at issue, and had in fact slipped herself. Other testimony revealed that medium sized cup and straw were located near stream of water in aisle in which patron fell; store manager testified that store had two locations at which patrons could buy beverages. In addition, floors of store were waxed despite company safety publication stating that liquid on waxed floors caused instability. Rhoades v K-Mart Corp. (1993, Wyo) 863 P2d 626.
In action by invitee for damages sustained as result of fall in store, where existence of water on floor of store premises was reasonable probability because of weather conditions, no proof of actual or constructive notice was required; however, abrogation of requirement that actual or constructive notice of specific dangerous condition be established in such instance did not make store proprietor insurer of safety of customers and question of negligence was still required to be presented to trier of fact. Buttrey Food Stores Div. v Coulson (1980, Wyo) 620 P2d 549.
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§   4[b] View that under some circumstances showing of notice not necessary-- Liability based on negligent failure to inspect, maintain, or police premises
[Cumulative Supplement]
In the following representative case involving the question whether, in an action against a store owner or business proprietor by a plaintiff who was injured in a fall allegedly caused by a dangerous transitory condition in a store or other business premises, it was necessary for the plaintiff to show that the store owner or business proprietor had actual or constructive notice of the specific condition allegedly causing the plaintiff's fall, the court held that where the liability of the store owner or business proprietor is based on an allegation of negligence as the result of the failure of the owner or proprietor to inspect, maintain, or police the store or business premises, the plaintiff is not required to show that the store owner or business proprietor had notice of the specific transitory condition.
Explaining that the plaintiff in a store slip-and-fall case has the burden of proving, inter alia, either that the storekeeper had actual or constructive knowledge of the existence of the item causing the plaintiff's fall, or that the storekeeper negligently failed to inspect or maintain the premises or did not use ordinary care in policing the premises, in Glover v Montgomery Ward & Co. (1974, Okla App) 536 P2d 401, the court declared that a storekeeper may be held liable to the plaintiff where the storekeeper is guilty of negligence in the operation of his store, even though the plaintiff is unable to show either the identity of the person who placed on the floor the item that caused the plaintiff's fall, or the period of time that the item was present thereon prior to the plaintiff's fall. Although a customer who suffered almost totally disabling injuries when she slipped on what appeared to be water on the floor of an aisle adjacent to a store cafeteria did not claim an action against the store proprietor that the proprietor was negligent in failing to inspect the premises, the court determined that the customer did plead facts sufficient to allege either that the proprietor was negligent in maintaining the store or did not use ordinary care in policing the premises, and the court therefore set aside a judgment n.o.v. which had been granted in favor of the proprietor because of the customer's failure, inter alia, to prove how long the liquid had been on the floor prior to her fall, and the court ordered the reinstatement of a judgment in favor of the customer.
CUMULATIVE SUPPLEMENT
Cases:
In action by woman who was approximately eight months pregnant at time of accident and her subsequently born son for injuries sustained when woman slipped and fell on cottage cheese in aisle of supermarket, hearsay statement by another shopper that she had informed "them" of substance on floor "about an hour and half ago," which had been properly admitted under excited utterance exception to hearsay rule, constituted sufficient circumstantial evidence regarding length of time cottage cheese was on floor, so that supermarket had constructive notice of dangerous condition of floor, to support jury verdict awarding compensatory damages to both mother and son but not sufficient evidence to support award of punitive damages. David by Berkeley v. Pueblo Supermarket of St. Thomas, 740 F.2d 230, 15 Fed. R. Evid. Serv. 2055 (3d Cir. 1984).
In action by customer against department store to recover for injuries sustained in slip and fall on unidentified object on aisle floor, department store would be held not liable where two hour time lapse between time when store's floors were clean and time of accident was not sufficient by itself to prove length of time object had been on floor and was otherwise insufficient to give reasonable notice to store of object's presence on floor. Mergendahl v C.J. Gayfer & Co. (1987, SD Miss) 659 F Supp 351.
In slip-and-fall action stemming from store customer's fall on liquid laundry soap, take-nothing judgment would be entered where plaintiffs failed to offer any summary judgment evidence to show that store had actual or constructive knowledge of soap on floor. Store denied actual knowledge; store also provided summary judgment evidence that showed that soap was not on floor when employee last walked down and inspected aisle, not more than 10 minutes before fall. Additionally, store provided evidence that employees performed "zone checks" in which they regularly inspected store aisles, and that last zone check had been performed about 2 hours before fall. No evidence indicated that store's actions were unreasonable or that store should have known that soap was on floor. Rojas v Wal-Mart Stores (1994, ND Tex) 857 F Supp 533.
Even if a customer spilled liquid soap in store aisle, store could be liable for injuries sustained by customer who slipped and fell on soap if store failed to notice spill and clean it up within a reasonable time. Howard v. Wal-Mart Stores, Inc., 160 F.3d 358 (7th Cir. 1998).
To recover in slip-and-fall case under Minnesota law, plaintiff must establish that business operator had actual knowledge of the defect causing the injury or that it had existed for a sufficient period of time to charge operator with constructive notice of its presence. Do v. Wal-Mart Stores, 162 F.3d 1010 (8th Cir. 1998).
Store was properly granted summary judgment in action by customer for slip and fall on foreign substance where store, by submitting deposition of customer and her husband that substance was in one puddle before fall, was white in color, did not have any skid marks in it and appeared as if no one else had stepped in it, that they did not know how long substance had been on floor, and that they did not believe store had any notice that substance was on floor until accident was reported, made prima facie showing that it had no actual or constructive notice of presence of substance and that it was not derelict in failing to discover and remove substance, and where customer presented no evidence to rebut that showing. East v Wal-Mart Stores, Inc. (1991, Ala) 577 So 2d 459.
In action by customer against supermarket to recover for injury sustained in slip and fall on shiny wet spot on floor, customer met her burden of proving (a) that foreign substance slipped upon was on floor sufficient length of time to impute constructive notice to store, or (b) that store had actual notice of substance's presence on floor, or (c) that store was delinquent in not discovering and removing foreign substance where, even though customer failed to offer any evidence that store had actual notice and did not attempt to offer any direct evidence as to length of time foreign substance had been on floor, her evidence that wet spot appeared dirty was sufficient for jury to have reasonably inferred that wet spot had been on floor sufficient length of time to impute constructive notice of condition in store, notwithstanding testimony of store's employees with regard to their sweeping, cleaning, and observing floor at regular intervals. Western Supermarkets, Inc. v Keith (1988, Ala) 528 So 2d 317.
In action by customer against grocery store for injuries sustained in fall caused by stepping on can of food on floor of aisle, directed verdict for store was proper since actual or constructive notice of presence of offending substance must be proven before proprietor can be held responsible for injury and, even though it is permissible to allow jury to infer length of time foreign substance has remained on floor from its nature and condition, there was no evidence that proprietor knew can was on floor or that can had been on floor for such inordinate length of time as to impute constructive notice, since floor had been swept twice that day and appeared to be adequately maintained, and since fact that one soft drink bottle was found in another aisle did not show that floor was littered. Cash v Winn-Dixie Montgomery, Inc. (1982, Ala) 418 So 2d 874.
Where business invitee slips and falls and alleges that business negligently failed to clean up substance on floor, invitee must prove that injury was proximately caused by negligence of business or one of its servants or employees; actual or constructive notice of the presence of the substance must be proven, and invitee must also prove (1) that substance slipped upon had been on the floor a sufficient length of time to impute constructive notice, or (2) that business had actual notice that substance was on floor, or (3) that business was delinquent in not discovering and removing substance. Nelson v. Delchamps, Inc., 699 So. 2d 1259 (Ala. Civ. App. 1997), reh'g denied, (Mar. 28, 1997) and cert. denied, (July 18, 1997).
Evidence was sufficient for jury to determine that storekeeper affirmatively created dangerous condition by not following its own policies, and thus customer injured in slip and fall did not have to prove that storekeeper had actual or constructive knowledge of hazard where shelf fencing on which customer fell was found on floor in area of store where such fencing was not needed, and it was against store policy to place fencing where it was not needed. Wal-Mart Stores v Tuck (1995, Ala Civ App) 671 So 2d 101.
In action for damages for injuries sustained as result of slip and fall on clear liquid substance on aisle of floor in self-service establishment, inference arising from testimony that place where fall occurred was damp but not runny and that spill had remained on floor for sufficient period of time to either partially evaporate or be absorbed, that store should have known of condition (constructive notice) was sufficient to defeat summary judgment for store. Tom v S. S. Kresge Co. (1981, App) 130 Ariz 30, 633 P2d 439.
In action by customer for injuries sustained in slip and fall on pen on aisle floor, customer failed to show that store violated its duty to use ordinary care to maintain premises in reasonably safe condition by proving either that presence of ball point pen upon floor was result of store's negligence or that pen had been on floor for such length of time that store knew or should have reasonably known of its presence and failed to use ordinary care to remove it. Macom v Wal-Mart Stores, Inc. (1991) 305 Ark 544, 809 SW2d 819.
Where there is no direct evidence of the length of time the dangerous condition existed, the plaintiff can demonstrate the store owner had constructive notice of the dangerous condition by showing that the site had not been inspected within a reasonable period of time; the plaintiff may raise an inference that the condition existed long enough for the owner to have discovered it. Moore v. Wal-Mart Stores, Inc., 3 Cal. Rptr. 3d 813 (Cal. App. 5th Dist. 2003).
Summary judgment in favor of supermarket in slip and fall action would be affirmed where presence of two store employees nearby when patron slipped and fell on grape did not give rise to inference that they should have known, and were therefore on constructive notice of grape's presence, before accident. Since there was no indication as to how long grape was there, there could be nothing but speculation to support claim that employees could, let alone should, have seen it in time to remove it. Miller v. Big C Trading, Inc., 641 So. 2d 911 (Fla. Dist. Ct. App. 3d Dist. 1994).
In action by customer against supermarket to recover for injuries sustained in slip and fall in clear liquid detergent on aisle floor that had come from bottle lying on its side on top shelf, customer failed in its required burden of proof that supermarket had actual or constructive knowledge of dangerous condition prior to customer's injury, where store manager had examined stock on shelves of aisle 15 minutes or less prior to customer's fall, at which time there was no liquid detergent on floor and no bottle turned over on its side, and argument that it would have taken a substantial amount of time for detergent to leak from top shelf to each descending shelf and then to floor presupposed that detergent was on shelves and floor by way of slow leak, and there was no evidence as to how long spilled detergent had been on floor rather than just on shelves. Wilson v. Winn-Dixie Stores, Inc., 559 So. 2d 263 (Fla. Dist. Ct. App. 2d Dist. 1990).
Where reasonable and prudent person inviting members of public to premises would reasonably foresee that some such invitees, or third parties, might, from time to time, create dangerous conditions on premises, premises possessor has legal duty to use reasonable care to timely discover existence of such dangerous conditions, but if dangerous condition was not proven to have existed length of time prior to injury in excess of reasonable period between inspections, premises possessor should not be liable for injury caused by that dangerous condition. Thus, in action by customer against supermarket for injuries from slip and fall on slippery substance, supermarket was entitled to judgment as matter of law where there was no evidence that supermarket had actual knowledge of dangerous condition prior to injury, and there was no evidence as to length of time dangerous condition existed prior to injury. Winn-Dixie Stores, Inc. v. Marcotte, 553 So. 2d 213 (Fla. Dist. Ct. App. 5th Dist. 1989).
In action for slip and fall on thawed ice cream on floor of entranceway to store, issue of storekeeper's constructive notice of condition was one to be resolved by jury since circumstantial evidence was sufficient to show that dangerous condition existed for such length of times as to charge store owner with constructive notice, and evidence that ice cream was thawed, dirty, and splattered, although susceptible of inference that plaintiff's slip and fall had created condition, was equally susceptible of inference that condition existed beforehand; storekeeper has duty to maintain entranceway by exercise of ordinary and reasonable care. Camina v Parliament Ins. Co. (1982, Fla App D3) 417 So 2d 1093.
In action by patron who slipped on clear liquid substance and fell on floor of store, trial court properly imputed constructive notice of hazardous condition to store manager where, although it was not known how long liquid had been on floor, liquid formed puddle about three feet long, appeared dirty and had scuff marks and several grocery cart tracks running through it, and where store manager occupied elevated platform within store and would have been able to see liquid. Winn-Dixie Stores, Inc. v Guenther (1981, Fla App D3) 395 So 2d 244.
Premises owner can show a lack of constructive knowledge of hazard in slip-and-fall action by demonstrating that it exercised reasonable care in inspecting premises; this burden may be carried by evidence of compliance with reasonable inspection procedures. Stephens v. Kroger Co., 236 Ga. App. 871, 513 S.E.2d 22 (1999), cert. withdrawn, (Apr. 30, 1999).
Constructive knowledge of dangerous condition, for purposes of premises liability action, can be established with evidence either that proprietor failed to exercise reasonable care in inspecting its premises or employee was in immediate vicinity of hazardous condition and could easily have noticed and corrected it. O.C.G.A. §  51-3-1. Anderson v. Service Merchandise Co., Inc., 230 Ga. App. 551, 496 S.E.2d 743 (1998), reconsideration dismissed, (Feb. 12, 1998).
To demonstrate that proprietor failed to exercise reasonable care in inspecting premises, as basis for establishing proprietor's constructive knowledge of hazard, customer bringing slip-and-fall action must show that foreign substance was on floor for length of time sufficient for knowledge of it to be imputed to proprietor; length of time which must exist to show that proprietor had opportunity to discover defect will vary with circumstances of each case, i.e., nature of business, size of store, number of customers, nature of dangerous condition, and store's location. O.C.G.A. §  51-3-1. Kelley v. Piggly Wiggly Southern, Inc., 230 Ga. App. 508, 496 S.E.2d 732 (1997), reconsideration denied, (Feb. 11, 1998) and cert. denied, (May 22, 1998) and cert. stricken, (June 2, 1998).
Fact that employee was working in immediate area of foreign substance on floor of store is not enough to establish store's knowledge of dangerous condition, as required for recovery in slip and fall action; employee must have been in position to have easily seen substance and removed it. Coffey v Wal-Mart Stores (1997) 224 Ga App 824, 482 SE2d 720, 97 Fulton County D R 1015 (ovrld in part as stated in BBB Serv. Co. v Glass (Ga App) 97 Fulton County D R 3333).
Constructive knowledge by owner of premises of existence of dangerous condition, as will allow recovery in slip-and-fall action can be established with evidence that either owner failed to exercise reasonable care in inspecting premises, or that employee was in immediate vicinity of hazardous condition and could easily have noticed and corrected it. Hornbuckle Wholesale Florist of Macon, Inc. v. Castellaw, 223 Ga. App. 198, 477 S.E.2d 348 (1996), cert. denied, (Feb. 14, 1997).
In absence of proof that store manager adhered to reasonable inspection procedure on day of patron's fall allegedly caused by tear in floor mat, patron was not required to establish how long hazard existed. Newell v. Great Atlantic & Pacific Tea Co., Inc., 222 Ga. App. 884, 476 S.E.2d 631 (1996), reconsideration denied, (Sept. 25, 1996).
If evidence shows that a foreign substance has remained on floor of premises for sufficient period of time that it should have been discovered and removed in reasonable inspection, then inference arises from breach of duty to inspect premises and keep it safe that proprietor has constructive knowledge of presence of foreign substance. Davis v Piedmont Hosp. (1996) 222 Ga App 97, 473 SE2d 531, 96 Fulton County D R 2568.
In action to recover for injuries resulting from fall that was allegedly caused by foreign substance on defendant's floor, constructive knowledge can be established in one of two ways: first, it can be inferred by showing that employee of defendant was in immediate area of hazardous condition and could have easily seen substance; second, it can be established by showing that owner failed to exercise reasonable care in inspecting premises, although recovery under this approach required proof of length of time dangerous condition was allowed to exist. Sheriff v Houston County Hosp. Auth. (1996) 221 Ga App 14, 471 SE2d 3, 96 Fulton County D R 1170, reconsideration den (Mar 29, 1996).
Summary judgment in favor of mall and mall's cleaning service would be affirmed in mall patron's slip and fall action where evidence supported finding that shopping mall and its cleaning service did not have constructive knowledge of fresh flower petal upon which patron allegedly slipped and fell; defendants presented evidence that reasonable and customary inspection and cleaning procedures were in place on day in questions and, although plaintiff responded with testimony from several witnesses who could not recall seeing any maintenance personnel before she fell, record was silent on whether such personnel wore uniform, insignia or indicia of position, and those witnesses agreed that it was possible that maintenance personnel came by but they did not notice them. Doak v U. S. Prime Prop. (1996) 220 Ga App 564, 469 SE2d 812, 96 Fulton County D R 1268.
Plaintiff in slip and fall negligence action was not required to establish how long spill allegedly causing her fall had remained on floor prior to her fall in absence of any evidence that grocery store conducted reasonable inspection of premises prior to her fall. Piggly Wiggly S. Corp. v Brown (1995) 219 Ga App 614, 468 SE2d 387, 96 Fulton County D R 42.
Constructive knowledge may be inferred where there is evidence that employee of owner was in immediate vicinity of dangerous condition and could have easily noticed and removed hazard. Liability based on constructive knowledge may also be established by showing that owner failed to exercise reasonable care in inspecting premises, but recovery under that approach required proof of length of time dangerous condition was allowed to exist. Daniel v John Q. Carter Enters. (1995) 218 Ga App 223, 460 SE2d 838, 95 Fulton County D R 2496, reconsideration den (Jul 28, 1995).
In slip-and-fall action, liability based on constructive knowledge may be established by showing that store owner failed to exercise reasonable care in inspecting premises, but recovery under that approach requires proof of length of time dangerous condition was allowed to exist. Edwards v Wal-Mart Stores (1994) 215 Ga App 336, 449 SE2d 613, 94 Fulton County D R 3938.
Store was not negligent in causing patron's fall where, inter alia, deposition testimony of comanager was not controverted that he had walked down and checked aisle in which patron fell no more than 5 minutes before incident, and aisle was clear of foreign substance at that time. Moore v Winn-Dixie Stores (1994) 214 Ga App 157, 447 SE2d 122, 94 Fulton County D R 2613, reconsideration den (Jul 27, 1994).
To avoid summary judgment for defendant when slip-and-fall action is based on constructive knowledge, plaintiff must establish question of fact whether foreign substance remained on floor for sufficient length of time for knowledge of it to be imputed to proprietor, showing that he had opportunity to discover defect and correct it. This may be done by showing that employees of proprietor were in area and easily could have seen hazard and corrected it, or by showing that proprietor failed in his duty to exercise ordinary care in inspecting premises to keep them safe. Super Discount Mkts. v Clark (1994) 213 Ga App 132, 443 SE2d 876, 94 Fulton County D R 1711.
Judgment in favor of store in slip-and-fall action would be affirmed, where there was no question that store had reasonable inspection program in place that had been adhered to on day plaintiff fell. Therefore, plaintiff could not establish that store failed to exercise reasonable care in inspecting premises. Further, plaintiff's mere allegation that store employee had been in immediate vicinity prior to fall did not establish prime facie case that store had constructive notice of substance on floor, where plaintiff failed to present any evidence that employee had been in position to see or remove alleged substance from floor, nor did plaintiff present any evidence as to how long alleged substance had been on floor so it could be determined if hazard existed for length of time sufficient for defendant to have discovered and removed it. Drake v Kroger Co. (1994) 213 Ga App 72, 443 SE2d 698, 94 Fulton County D R 1771.
Store was not liable to 72-year-old patron who slipped and fell on grape, where, by way of affidavit, store manager stated under oath and without contradiction of record that company policy dictated that store aisles should be inspected on regular basis; that it was manager's normal routine to inspect aisles every 20 minutes, and that neither had he personal knowledge nor had he received report from any employee that grape was seen on store's floor prior to fall. McIntyre v Pic & Save Drug Co. (1994) 213 Ga App 58, 443 SE2d 874, 94 Fulton County D R 1646.
One class of premises-liability cases is based on duty of defendant to exercise reasonable care in inspecting and keeping premises in safe condition. To sustain plaintiff's cause of action in this class of case, it is necessary that plaintiff prove period of time dangerous condition has been allowed to exist. Without such proof, it would not be possible to determine whether defendant had been afforded reasonable time within which to inspect and remove hazard. Colevins v Federated Dep't Stores (1994) 213 Ga App 49, 443 SE2d 871, 94 Fulton County D R 1644.
In slip and fall litigation, lack of actionable constructive knowledge may be established by presenting conclusive evidence that customary inspection and cleaning program was in place and had been complied with on day in question. Foodmax v Terry (1993) 210 Ga App 511, 436 SE2d 725, 93 Fulton County D R 3658.
In slip and fall action against restaurant, lack of actionable constructive knowledge can be established by evidence of compliance with reasonable inspection and/or cleaning procedures. This can be accomplished by presenting conclusive evidence that customary inspection and cleaning program was in place and had been complied with on specific day in question. Hudson v Quisc, Inc. (1992) 205 Ga App 840, 424 SE2d 37, 92 Fulton County D R 2322.
In action against store by patron who slipped and fell on broken egg in aisle, trial court properly granted summary judgment to store where employee had observed aisle 10 to 15 minutes before accident and there was no broken egg on floor, so that store had no actual notice or constructive notice of hazard. Brooks v Kroger Co. (1990) 194 Ga App 215, 390 SE2d 280.
In action by customer against store for injuries sustained in slip and fall on egg material on sidewalk outside exit, trial court erred in granting summary judgment for store where, though store had no actual knowledge of presence of egg spillage before customer's fall, and there was no employee in immediate area of egg spillage at time of fall, constructive knowledge on part of store could be premised upon its failure to exercise reasonable care in inspecting and keeping premises in safe condition, and store did not meet its burden as movent for summary judgment to show that it had exercised reasonable care in inspection, in that no inspection at all had been made on day in question. Boss v Food Giant, Inc. (1989) 193 Ga App 434, 388 SE2d 37.
In action by business invitee of major tenant of building for injuries sustained in slip and fall on slippery floor mat just inside exterior doors of building, trial court properly denied major tenant's motion for directed verdict since major tenant had actual control over building, and constructive knowledge of condition of floor mat could be inferred in view of evidence that hazardous condition of floor mat had been apparent three hours before accident, so that jury could have found that major tenant failed to exercise reasonable care in inspecting premises; trial court properly denied property manager's motion for directed verdict because floor mat had been in hazardous condition for period of time, routine inspections of building were never made, and property manager was under contract with building owner for maintenance and custodial services. Georgia Bldg. Services, Inc. v Perry (1989) 193 Ga App 288, 387 SE2d 898.
In action against restaurant by guest at New Year's Eve celebration to recover for injury sustained in slip and fall on paper streamer on stairs, restaurant was properly held not liable where guest had fully as much reason to anticipate presence of streamer as did restaurant. Dyer v Joe Rigatoni's of Atlanta, Inc. (1989) 191 Ga App 473, 382 SE2d 193.
In action by patron against laundromat to recover for injury sustained in slip and fall in melted ice cream on floor, trial judge erred in granting summary judgment for laundromat since there was genuine issue of material fact as to whether ice cream had been on floor long enough for laundromat employee to have opportunity to discover and remove it. Mitchell v Rainey (1988) 187 Ga App 510, 370 SE2d 673.
In action by customer against grocery store to recover for injury sustained after entering, at time no mat was present, and approaching area of buggies, trial court properly granted summary judgment for store owner where rain had stopped approximately one hour prior to mishap, no store employee saw water or any liquid substance on floor area near fall prior to it nor after it, buggies had not been taken outside store and customer never saw any liquid on floor, so that even assuming customer slipped on rain water there was nothing to show superior knowledge on part of store owner of hazard which could give rise to duty to remove it or warn customers, and where store's failure to mop did not show negligence inasmuch as rain had stopped, store traffic was light, and no moisture was observed on floor. Cook v Arrington (1987) 183 Ga App 384, 358 SE2d 869.
In action by customer against supermarket to recover for injuries sustained in slip and fall, allegedly on water, because she slid approximately ten feet, trial court properly granted summary judgment for supermarket where customer testified that she did not see any substance, did not feel it or experience it on her clothing and did not inspect floor after her fall, whereas store agent testified he had mopped and buffed floor during morning hours, had inspected area of fall approximately 5 minutes before accident and found no foreign substances, nor any immediately after customer's fall, and where notwithstanding fact that store employees were present near scene of fall supermarket could not be deemed to have been constructively aware of dangerous situation caused by slippery substance, in that constructive knowledge may only be imposed where condition did in fact exist and for sufficient period of time in immediate vicinity of proprietor's agents. Kenny v M & M Supermarket (1987) 183 Ga App 225, 358 SE2d 641.
In action by customer against grocery store to recover for injury sustained in slip on radish on aisle floor, trial court had properly directed verdict for grocery store where from evidence that store's employees were in adjacent aisle separated from area of fall by counter, and no evidence of time radish had been on floor, jury could not have found constructive superior knowledge by which to hold store liable for negligence. Fact that store's employee was in immediate area of hazardous substance is not enough to establish liability; there must also be a finding that employee had opportunity to discover and remove the hazard. Mitchell v Food Giant, Inc. (1985) 176 Ga App 705, 337 SE2d 353.
In action by customer against department store to recover for slip and fall on wet spot on floor of aisle which customer had also traversed approximately an hour before her accident, trial court erred in denying summary judgment for department store where customer presented no evidence of defective floor (as opposed to substance thereon), no evidence of use of material or quality of material that could present hazard, or that store knew of condition either actually or constructively, or did not have or utilize efficient and effective safety precautions. K-Mart Corp. v Spruell (1985) 173 Ga App 884, 328 SE2d 577.
In action against hospital authority to recover for his slip and fall in clear liquid substance on hospital stairs, plaintiff could not recover for his injuries where affidavits of hospital personnel established that hospital authority did not have actual knowledge of existence of substance and that authority had not failed to exercise reasonable care in inspecting and keeping premises in safe condition, so that constructive knowledge would not be imputed to it. Filmore v Fulton-De Kalb Hospital Authority (1984) 170 Ga App 891, 318 SE2d 514.
In action by customer against grocery store operator for injuries sustained in slip and fall in puddle of water which had apparently leaked onto floor from dairy case, trial court erred in granting summary judgment for grocery store operator since constructive knowledge of puddle could be inferred from evidence that employee of owner was in immediate vicinity of puddle and could easily have seen it and removed it, and since plaintiff was not barred as matter of law from recovery merely because she admitted she was not looking at floor in front of her when she fell, but had turned and was talking to her daughter. Fletcher v Family Center, Inc. (1983) 169 Ga App 376, 312 SE2d 856.
See Hughes v Hospital Authority of Floyd County (1983) 165 Ga App 530, 301 SE2d 695, §  4[a].
In action for injuries sustained by customer in supermarket in slip and fall on puddle of water on floor, supermarket was not liable where it had no actual knowledge of water on floor, and where constructive knowledge could not be inferred since there was no showing that store employee was in the immediate vicinity so that he could have easily seen water and since there was no proof of period of time water had been on floor so it could not be shown that supermarket failed to exercise reasonable care in inspecting and keeping premises in safe condition. Gold & White, Inc. v Long (1981) 159 Ga App 259, 283 SE2d 45.
Where there is proof that foreign substance was product sold by or related to defendant's operations, and plaintiff offers some further evidence direct or circumstantial, however slight, such as location of substance or business practices of defendant, from which it could be inferred that it was more likely that defendant or his servants, rather than customer, dropped substance on premises, trial court should allow negligence issue to go to jury. In action by customer against supermarket for personal injuries sustained in slip and fall on lettuce leaf and water in produce section, trial court properly granted supermarket judgment notwithstanding verdict that customer was 55 percent contributorially negligent where customer's evidence that lettuce leaf was wilted and was found near unsupervised produce section where vegetables were packed in ice was not sufficient to allow case to go to jury, in that there was no direct or circumstantial evidence indicating that it was more likely that supermarket's servants dropped item than customer, there was no evidence that ice, which packed produce, was directly above water spot nor how ice was packed or how easy it might have been to jar it loose, there was no specific evidence that store's business practice was unusual or created any special hazard, and there was no evidence regarding length of time substance had been on floor. Thompson v Economy Super Marts, Inc. (1991, 3d Dist) 221 Ill App 3d 263, 163 Ill Dec 731, 581 NE2d 885.
Where foreign substance is on premises due to negligence of proprietor or his servants, it is not necessary to establish their knowledge, actual or constructive, whereas, if substance is on premises through acts of third persons, time element to establish knowledge or notice to proprietor is material factor. In action by customer against store to recover for injuries sustained in slip and fall while walking in aisle between two tables displaying poinsettias, trial court properly granted summary judgment for store where there was no evidence that there had been water on floor but customer's husband noticed in hospital that her coat, which she had been wearing when she fell, was wet. Palumbo v Frank's Nursery & Crafts, Inc. (1989, 1st Dist) 182 Ill App 3d 283, 130 Ill Dec 744, 537 NE2d 1073.
Grocery store was not liable for injury to customer who slipped on egg in dairy department at approximately 2 p.m. where store employee who worked in dairy department that day checked aisle and made sure that aisleway was clear for customers before he left work just after 2 p.m., and nothing was on floor when he left. From this evidence, jury was entitled to conclude that store did not have actual or constructive knowledge of any danger and that it did not breach its duty of care to customer. Carmichael v Kroger Co. (1995, Ind App) 654 NE2d 1188, reh den (Dec 18, 1995).
Where there was no evidence that store or any of its agents placed cigarette butt on floor or had actual knowledge that cigarette butt was on floor, and where there was no evidence that cigarette butt had been on floor any length of time before accident, store would be entitled to summary judgment in negligence action based on alleged slip-and-fall accident. Sipple v Sears, Roebuck & Co. (1982, DC Kan) 553 F Supp 908 (applying Kan law).
In trip and fall personal injury action by customer against store, evidence that store had no stocking policies, often left stock on floor unattended, left relatively small box in aisle wide enough for three customers, and that customer had not looked at floor but at spot where item sought was located was sufficient to support jury finding that customer was 40 percent at fault and store 60 percent at fault. Chambers v Skaggs Cos. (1987) 11 Kan App 2d 684, 732 P2d 801.
Where it is not shown that the condition leading to slip and fall was created by the possessor or under his authority, or is one about which he has taken action, to find negligence, it is necessary to introduce sufficient proof by either direct evidence or circumstantial evidence that the condition existed a sufficient length of time prior to injury so that in the exercise of ordinary care, the possessor could have discovered it and either remedied it or given fair adequate warning of its existence to those who might be endangered by it. Wal-Mart Stores, Inc. v. Lawson, 984 S.W.2d 485 (Ky. Ct. App. 1998).
Under statute establishing burden of proof for premises liability claims against merchants, plaintiff who seeks to show merchant's constructive knowledge of condition causing injury must show that condition existed for some time prior to fall; while whether period of time was sufficiently lengthy that merchant should have discovered condition is necessarily a fact question, showing of some time is a prerequisite, and plaintiff who simply shows that condition existed without additional showing that condition existed for some time before fall has not carried burden of proving constructive notice. LSA-R.S. 9:2800.6 (1995). White v. Wal-Mart Stores, Inc., 699 So. 2d 1081 (La. 1997).
Store patron failed to establish that store owner had constructive knowledge of presence of grape on floor of produce department, and thus patron could not maintain action against owner to recover damages for injuries she suffered when she slipped on grape and fell; owner had regular floor inspection policy, and monitored inspections, and employee testified that he had cleaned entire floor of produce department ten to 15 minutes before patron's fall. Jackson v. Delchamps, Inc., 691 So. 2d 332 (La. Ct. App. 1st Cir. 1997), writ denied, 695 So. 2d 977 (La. 1997).
Record supported trial court's finding that supermarket did not have actual or constructive notice of grapes and water in ice cream aisle that allegedly caused patron to slip and fall in aisle, and thus supermarket owner was not liable for fall; only one of the witnesses with patron at time of fall stated that spill appeared to have been on floor for some time, while security guard testified that he had performed aisle-by-aisle inspection approximately ten minutes prior to accident and had found no grapes or water in any aisle, and then he spent ten minutes in raised observation booth and saw no one spill grapes or water on floor. Temple v Schwegmann Giant Super Mkts. (1996, La App 4th Cir) 677 So 2d 1103.
Finding that grocery store had constructive notice of parsley leaf on floor near meat department on which leaf customer slipped, which finding allowed recovery by customer against store for injuries suffered in fall, as supported by evidence that, while manager of store had walked through store 15 to 20 minutes before fall looking for potential hazards, no records were kept or written standards were set to ensure that regular and thorough inspections were actually conducted, which supported conclusion that inspection procedures were insufficient for area where fall occurred. Magee v Schwegmann Giant Super Mkts. (1996, La App 4th Cir) 676 So 2d 127, cert den (La) 682 So 2d 764.
Supermarket's liability for patron's slip and fall was established by evidence that patron fell in supermarket after slipping on purple liquid that had leaked onto floor, that supermarket had constructive notice of condition by length of time between inspections of aisle, and that patron's carpal tunnel syndrome was caused by fall. Boutte v Winn-Dixie La. (1996, La App 3d Cir) 674 So 2d 299, writ den (La) 683 So 2d 268.
Reasonable factual basis existed for trial court's finding that grocery store owner failed to exercise reasonable care and that it had constructive notice of condition which caused patron's injuries, in patron's personal injury action against owner, arising from slip and fall on loose grapes; store employee's testimony as to what he "usually" did in the way of floor maintenance did not establish consistent inspection procedures, and if inspection was inadequate, trial court could have reasonably concluded that grapes existed on floor for such period of time that they would have been discovered if owner had exercised reasonable care, i.e. performed adequate inspection. Townsend v Delchamps, Inc. (1995, La App 1st Cir) 671 So 2d 513, cert den (La) 667 So 2d 522.
Because it could reasonably be inferred from evidence that store manager properly inspected aisle just prior to customer's slip and fall on cellophane on floor, defendant store had no constructive notice or actual knowledge of any dangerous condition and therefore involuntary dismissal of customer's negligence action was proper. Boutte v Winn Dixie La. (1995, La App 3d Cir) 666 So 2d 1109.
In personal injury action by grocery store customer against store owner stemming from customer's slip and fall on melted ice in produce department, damage award in favor of customer would be affirmed where, although produce stocker testified that it was store's policy for produce section to be checked, swept, and, if needed, mopped twice every 60 minutes, record was devoid of evidence that store monitored or enforced this policy. Furthermore, if merchant chooses to use ground or crushed it in heavily traveled area of store, such as produce department, merchant must be particularly careful to prevent risk of injury. Pushing dry broom around aisles and requiring one person to check floor in 30-minute intervals is unlikely to protect public from risk that ice might fall or be knocked to floor and melt during time between inspections. Billiot v Cline (1995, La App 2d Cir) 661 So 2d 537, cert den (La) 666 So 2d 293.
In slip-and-fall action based on plaintiff's slipping on banana in grocery store, denial of plaintiff's motion for judgment n. o. v. was proper where evidence showed that grocery store's system, utilizing manager on duty and employees to clean and inspect floor and to be on lookout for hazards, provided for regular checking and cleaning of floor throughout day. Therefore, evidence present could have led reasonable people to conclude this exculpated grocery store. Porche v Winn-Dixie La. (1994, La App 1st Cir) 644 So 2d 699.
In slip and fall case, once plaintiff proves that foreign substance on store's floor caused him to fall, store owner must exculpate himself from presumption of negligence by showing that his employees did not cause spill and that he exercised such degree of care that he would have known of hazard under most circumstances. In action by customer against supermarket for injuries sustained in slip and fall in puddle of clear liquid wax on aisle floor, supermarket was not liable where wax had been placed on floor intentionally (wax container, which was not same industrial wax that supermarket used on its floors, was found in spaghetti section of store, was two thirds full, cap was tightly secured, and there had been attempt to conceal it from view), and where supermarket's clean up and inspection procedures were adequate. Barnes v Winn-Dixie Louisiana, Inc. (1990, La App 4th Cir) 561 So 2d 968.
Grocery store successfully exculpated itself from presumption of negligence that arose when customer proved she had slipped in large puddle of oil by showing that no employee negligently caused spill, by having all of its employees who were on duty at time of spill and still employed by store at time of trial testify, with testimony of former employees not being necessary in that spill was result of intentional act (undamaged open bottle having been found on floor), and even if employee had spilled oil store would not be vicariously liable in that intentional spill could have in no way furthered store's objectives; and by showing that its inspection and clean up procedures, which involved regularly scheduled clean up prior to opening each day, regular inspections during day, and additional clean ups as needed, were adequate, and even if they had been inadequate, could not have been cause of accident, which would have occurred even in presence of unquestionably adequate procedures in view of fact that assistant manager was in area not more than five minutes before accident and observed no spill. Morgan v Stanley Stores, Inc. (1989, La App 2d Cir) 550 So 2d 733.
If customer falls inside store, premise hazard is deemed to have been caused either by store employee or by another customer, and plaintiff does not have to prove store had actual or constructive knowledge of hazard. Rather, store owner must prove that its employees did not cause hazard and that it exercised sufficient care to discover under most circumstances hazard caused by customers. Dickson v Wal-Mart Stores, Inc. (1988, La App 2d Cir) 535 So 2d 800.
Where department store did not employ reasonable measures to protect its customers, in that there was no regular schedule for store employees to police their areas and it was unclear who was responsible to insure that aisles between departments were free of hazards, and where customer was not negligent in falling on piece of clear plastic on high-gloss white vinyl flooring, while walking at slow pace, department store was properly held liable for customer's injuries in fall. Deville v K-Mart Corp. (1986, La App 3d Cir) 498 So 2d 1122.
In action by customer against supermarket to recover for injuries sustained by customer in slip and fall, evidence supported jury finding that supermarket failed to exculpate itself from presumption of negligence that arose when customer testified that she slipped and fell on broken bottle of hot pepper sauce on aisle floor where facts supported finding that supermarket employee was in area shortly before customer's fall but either failed to discover or neglected to remove hazard. Sierra v Schwegmann Giant Supermarkets, Inc. (1986, La App 4th Cir) 487 So 2d 151, cert den (La) 493 So 2d 640.
In action by customer against self-service store to recover for injuries sustained in fall while reaching for book, judgment notwithstanding verdict would be reversed and jury verdict in which both store's and customer's negligence was found to be 50 percent would be reinstated where trial court erred in granting motion for JNV and excluding contributory negligence as affirmative defense, since customer admitted she had observed books on floor in area where she subsequently fell, so that her contributory negligence arose in failing to take reasonable precautions to avoid potential observed danger, in which factual posture contributory negligence is applicable in "slip and fall" case, where jury was properly instructed that before burden of proof shifted to store to show it exercised reasonable care and made reasonable efforts to keep objects off floor, customer must have shown that she did not see foreign object on floor, and where evidence of floor maintenance and inspection procedures subsequent to accident was properly admitted, since procedures had not changed since time of accident. Moreover, evidence of prior accidents or lack thereof is admissible to show whether thing or place which caused injuries was dangerous or whether defendant had knowledge of dangerous condition. Lee v K-Mart Corp. (1985, La App 1st Cir) 483 So 2d 609, cert den (La) 484 So 2d 661.
In action against self-service store to recover for injuries sustained in slip and fall on large spread of oil and large pieces of broken glass on floor, store owner failed to meet burden which shifted to it once premise hazard and injury it caused were proven to show that it was not negligent where store owner failed to show that none of its employees knocked bottle glass bottle of oil onto floor or that its employees did not participate in causing hazard by erecting display of glass bottles of oil, without reasonably sufficient precautions to prevent their falling, even though employee testified that oil and broken glass could not have been on floor more than three to five minutes before customer fell. Rose v Winn-Dixie Louisiana, Inc. (1985, La App 4th Cir) 474 So 2d 26.
In action by customer against store to recover for injuries sustained when she slipped in some water on aisle in fabric department, evidence that salesclerk was assigned to maintain department and care for safety of customers and would notify stock clerk, who was responsible for floor maintenance, immediately if she noticed any fluids or dangerous objects on floor, that store managers made periodic inspections, and that stock clerks swept and spot-mopped at night, was sufficient to rebut presumption of negligence which arose when customer established her prima facie case by showing that she stepped in foreign substance on floor at time she entered store and it caused her to slip, fall, and suffer injury. Arnold v T.G. & Y. Stores Co. (1985, La App 3d Cir) 466 So 2d 529, cert den (La) 470 So 2d 126.
In action by customer against grocery store to recover for injuries sustained in slip and fall allegedly caused by wet condition of floor, store failed to meet burden of proof that shifts to it once customer proves that foreign substance was on floor and that substance caused customer to slip, fall, and sustain injuries, to show it was not negligent by showing reasonable clean-up and inspection procedures of floor area in order that foreign substance does not remain for unreasonable length of time on floor where uncontradicted testimony was that chicken and milk drippings built up so rapidly in area that frequent clean-ups were necessary and store was obligated to inspect area more regularly and frequently then dry goods section where water and drippings are not likely to occur, where lack of frequent inspections and other preventive measures resulted in failure to discover dangerous condition and contributed substantially to causation of customer's fall and injury, and where, in addition, trial judge could have found liability if he believed that mopping just a few minutes before fall left surface in area wet and slippery. Blanchard v Schwegmann Giant Super Markets, Inc. (1984, La App 4th Cir) 463 So 2d 616.
In action by customer against grocery store to recover for injuries sustained in slip and fall, trial court's finding that grocery store failed to exculpate itself from presumption of negligence which arose when customer proved that foreign substance on floor caused fall and injury, either by proving periodic cleanups and inspections or by proving that slippery substance was on floor for only brief time was not clearly wrong; where at time of her fall customer was attempting to watch her child who was distracted by candy display, trial court's finding that grocery store failed to carry its burden of proving that ordinary, prudent person would have observed substance on floor and avoided it was not clearly wrong. Van Lieu v Winn-Dixie of Louisiana, Inc. (1984, La App) 446 So 2d 1362.
In action against supermarket for injuries sustained in slip and fall by customer on "egglike" substance in check-out aisle, supermarket was liable where its showing of random procedure in maintaining floor was insufficient to exculpate itself from presumption of negligence which arose after customer had successfully carried his burden of showing slip and fall on foreign substance. Rollings v Winn Dixie Louisiana, Inc. (1983, La App) 439 So2d 1132.
In action by 16-year-old girl for injuries sustained in slip and fall in fast-food restaurant, trial court's finding that restaurant was liable was not manifestly erroneous since patron established that she fell on foreign substance on floor, thereby shifting burden to restaurant to exculpate itself from presumption that it was negligent, and since trial court, basing its findings upon reasonable evaluation of credibility, attributed presence of grease smear that caused slip and fall to negligence of restaurant's employees in smearing grease on floor while mopping or in cleaning floor with greasy mop and also found that restaurant's inspection procedures on day of accident were inadequate. Brown v McDonald's Corp. (1983, La App) 428 So 2d 560.
In action by customer against store owner for injuries suffered in slip-and-fall accident occasioned when she stepped in unnoticed pool of transparent paint remover in aisle, store owner was properly held liable where evidence established it failed to rebut presumption that fall was caused by store owner's negligence which arises when customer proves that foreign substance on floor caused him to fall and to be injured, since jury's accepting testimony of eyewitness that he had noticed transparent fluid on floor 15 minutes before plaintiff slipped in it over testimony of store employees, who were occupied with duties other than inspection, was reasonable, since length of time fluid was on floor was not so brief as to be exculpatory, since store employees had failed to notice liquid on floor, and since store's procedure required employee charged with keeping floors clean to make only one inspection during morning hours, and where, since customer was pushing shopping cart which obscured her view of floor and also had her attention fixed upon merchandise on store shelves, her failure to notice spilled paint remover did not amount to contributory negligence. Robinson v F.W. Woolworth & Co. (1982, La App) 420 So 2d 737.
In action brought by customer against grocery store for injuries sustained in slip and fall on grape on floor of produce department, record supported trial judge's finding that store failed to rebut presumption of negligence which arose after plaintiff proved presence of foreign matter on floor which he did not see and which caused him to fall and injure himself, where store did not meet its burden of going forward with evidence to exculpate itself from negligence and to establish that periodic inspections had been made, or that other reasonable protective measures had been taken. Buras v Great Atlantic & Pacific Tea Co. (1982, La App) 417 So 2d 141.
In action by customer against supermarket for injuries sustained in slipping on green pepper on aisle in self-service produce section, supermarket was properly held not liable where, although there was evidence of foreseeability or risk, which was but one consideration, evidence that peppers were stocked in diagonal fashion on plastic bins on counters slanted down toward aisle, that produce "constantly" had to be taken off floor, but that sweeping, which was major concern of store, was done as often as necessary, did not warrant finding that pepper had been on floor as result of store's failure to display and market its produce according to standard set by ordinarily prudent person in circumstances. Gilhooley v Star Market Co. (1987) 400 Mass 205, 508 NE2d 609.
Under Michigan law, plaintiff in slip-and-fall action must show either that the defendant created the unsafe condition, or that the unsafe condition was known to the defendant, or that the unsafe condition was of such a character or had existed for a sufficient length of time that defendant should have known of condition. Restatement (Second) of Torts §  343. Gjelaj v. Wal-Mart Stores, Inc., 27 F. Supp. 2d 1011 (E.D. Mich. 1998) (applying Michigan law).
In action by customer against grocery store to recover for injuries sustained in slip and fall in puddle of cleaner on floor, judgment for customer would be reversed where customer did not prove by preponderance of evidence that store had either actual or constructive notice of dangerous wet condition of floor. Testimony of customer and his companion that puddle appeared dirty and had shopping cart tracks and footprints through it was countered by testimony of store employee that he had walked down aisle where accident occurred within one to two minutes before accident and that there had been no puddle on floor at that time. Jerry Lee's Grocery, Inc. v Thompson (1988, Miss) 528 So 2d 293.
In customer's action against grocery store to recover for damages sustained in slip and fall on water allegedly leaked from frozen food case, customer had burden to prove either actual or constructive notice on part of proprietor of dangerous wet condition of floor, where there was no proof proprietor created wet condition and where there was not scintilla of evidence third party created wet hazardous condition. Although it was reasonable to infer from circumstantial evidence that water originated from frozen food case, customer did not prove that water had been on floor for sufficient amount of time to give reasonable notice to proprietor. Douglas v Great Atlantic & Pacific Tea Co. (1981, Miss) 405 So 2d 107.
In action by customer against department store for injuries sustained in slip and fall, submissible issue of causation existed, notwithstanding lack of direct testimony as to what caused slip, where there was substantial evidence that food spill had been seen in aisle where customer fell both before and after her fall and that fall occurred because store had failed to remove food spill, barricade it, or warn customer about it; submissible case on issue of knowledge also was established, even though exact nature of substance that caused fall was not known, by evidence that customer fell on food substance of which store had actual knowledge for over 35 minutes. Georgescu v K Mart Corp. (1991, Mo) 813 SW2d 298.
Customer who slipped and fell on item in store aisle that was identified as either piece of lettuce, cucumber, pickle, or gum, did not have to prove length of time item remained on floor to establish notice to store, where store's method of operation was self-service; all items that could have been item on which customer slipped could be purchased in store; although all store employees were charged with responsibility for checking floor for foreign substances, there was span of time over 1 hour, which included time at which customer fell, during which there was no employee working at store whose primary responsibility was to check floor, and customer fell in area located between aisles and check-out lanes, and was observed falling by person who had driven her to store, who was standing in check-out lane. This evidence indicated that item was on floor in area in which employees had opportunity to observe it. Thus, there was sufficient evidence from which jury could conclude store had notice of dangerous condition on floor. Head v National Super Mkts. (1995, Mo App) 902 SW2d 305.
Self-service discount store was not liable for injuries sustained by customer in slip and fall on partially open pack of breath mints on floor in fabric department, where, even though role of time is not as important in determining whether constructive notice exists as it once was, store could not, as matter of law, be found to have constructive notice of existence of dangerous condition in that breath mints involved were not regularly merchandised either partially opened nor in fabric department, and employee had inspected area in question just five minutes before accident and found it to be clear. Elmore v Wal-Mart Stores, Inc. (1991, Mo App) 812 SW2d 178.
In action by patron against grocery store for injuries sustained in slip and fall in area where bottle of Pinesol had shattered near entrance to main shopping area, trial court erred in denying store's motion for judgment notwithstanding verdict where, assuming arguendo that security guard and photoservice employee who were near shattered bottle and came rushing to aid of fallen shopper were agents of defendant, shopper presented no evidence that these persons or any other of defendant's agents had knowledge of presence of any foreign substance on floor, where presence of dangerous condition for sufficient length of time to give storeowner constructive notice could not be inferred from fact that security guard or photoservice employee did not hear shattering of bottle, since din attending shattering of bottle might not have been loud enough to be heard by any of defendant's employees or agents and since security guard or photoservice employee might not have been present when bottle shattered but arrived thereafter, and where although there was testimony that it was general duty of store's employees to be on lookout for potential hazards, there was no evidentiary basis for inference that any of store's employees negligently failed to discover dangerous condition, remedy situation, or warn shopper. Vinson v National Super Markets, Inc. (1981, Mo App) 621 SW2d 373.
In action by customer to recover for injuries sustained in slip and fall, trial court was not required to submit jury instruction that required store to prove that it kept premises reasonably maintained under circumstances, in that plaintiff was required to prove that defendant failed to reasonably maintain premises. Larson v K-Mart Corp. (1990, Mont) 787 P2d 361.
Grocery store was not liable for slip-and-fall injuries to customer, where customer produced no evidence that level of staff was inadequate or unreasonable under circumstances, no evidence from which it could be inferred how long liquid soap had been on floor before he fell, and no evidence to support allegation that store owner failed to adequately maintain store and clean up debris. On contrary, record reflected evidence employees mopped store frequently and that it had been mopped within not more than 31//2 hours prior to fall and inspected not more than 15//6 hours before. Finally, there was no evidence that store had actual or constructive knowledge of condition; there were no reports of spills by customers or employees and manager had seen no spills during his last inspection. Richardson v Ames Ave. Corp. (1995) 247 Neb 128, 525 NW2d 212.
Trial court erred in granting summary judgment to supermarket in slip and fall action where material issues of fact existed as to whether: (1) there was continual build-up of debris on produce floor; (2) supermarket, because of debris, had constructive notice that hazardous condition might exist at any given time; and (3) supermarket failed to exercise reasonable care in not providing skid mats to counter continuous spillage of produce. Sprague v Lucky Stores, Inc. (1993, Nev) 109 Nev 247, 849 P2d 320.
In action by customer against store to recover for injuries sustained in slip and fall, evidence that on floor where customer fell there were broken jars of baby food, which was dirty and messy, that witness in vicinity had not heard any jars breaking during 15 or 20 minutes prior to accident, and that aisle had not been cleaned nor inspected for at least 50 minutes prior to accident was sufficient for jury to draw necessary inference that condition had existed sufficient length of time to permit store's employees to discover and remedy it. Negri v Stop & Shop, Inc. (1985) 65 NY2d 625, 491 NYS2d 151, 480 NE2d 740, on remand (App Div, 2d Dept) 115 App Div 2d 529, 496 NYS2d 692.
Patron failed to raise triable issue of fact as to whether supermarket owner had constructive notice of broken bottle of lemon juice on which patron slipped and fell, and thus owner could not be held liable for injuries; patron did not adduce any evidence in admissible form that anyone, including herself, had seen juice on floor prior to fall, or that juice was dirty or had footprints or wheel marks in it so as to permit inference that it had been on floor long enough for owner to discover and remedy dangerous conditions. Alleged comments by supermarket manager after patron's fall, reprimanding employee for not arriving at scene promptly when he was called earlier to clean up spill, were not admissible to show that supermarket owner had constructive notice of hazardous condition; patron failed to adduce sufficient evidence in admissible form that manager had authority to make comments in question so as to bind owner. Williams v. Waldbaums Supermarkets, Inc., 236 A.D.2d 605, 653 N.Y.S.2d 962 (2d Dep't 1997).
Slip and fall plaintiff failed to show that defendant store had actual or constructive knowledge of stray bottle cap upon which plaintiff allegedly fell, despite her claim that she had been in store on many occasions and had noticed that store's floors were generally messy with various debris; general awareness that dangerous condition may have been present was insufficient to constitute notice of bottle cap. Halperin v. Waldbaum's Supermarket, 236 A.D.2d 514, 653 N.Y.S.2d 686 (2d Dep't 1997).
Store owner did not have constructive notice of puddle that caused customer to slip and fall, and thus was not liable for customer's injuries; customer testified that she did not see any debris or water on store floor for ten minutes she was in store before she fell and store employee testified that nothing was on floor at time of accident and that it was cleaned three times a day. Duhar v Soon Ja Kim (1996, App Div, 1st Dept) 644 NYS2d 247.
Store lacked actual or constructive knowledge of dangerous condition on floor, such that patron who suffered injuries in slip and fall could not maintain action against store; although patron stated that she observed mushroom on floor after she fell, store employee had filled mushroom display and had checked floor in surrounding area and found it to be clear of debris, with no fallen mushroom, moments before patron fell. New York Cent. Mut. Fire Ins., Co. v State Farm Ins. Companies (1996, 4th Dept) 234 App Div 2d 995, 651 NYS2d 829.
Where injured customer's case was founded on premise that store's employees had created condition which was responsible for customer's fall, i.e., leaving unattended box in aisle, and judge and jury were made aware of that fact, notice was not element in case and trial judge properly refused to charge jury with reference to notice. Safran v Man-Dell Stores, Inc. (1984, 2d Dept) 106 App Div 2d 560, 483 NYS2d 370.
In action by customer against supermarket for injuries sustained in slip and fall on small clump of dried leaves, summary judgment for supermarket was properly granted where characteristics of leaves indicated little about how long they had been on floor and there was no basis for concluding that they came from display in store so there was no basis to conclude they had been on floor for sufficient period of time defendant, in exercise of reasonable diligence, should have discovered and removed them. Dubry v Safeway Stores, Inc. (1984) 70 Or App 183, 689 P2d 319, review den 298 Or 470, 693 P2d 49.
Storekeeper was not liable for injuries sustained by customer who slipped and fell in water on floor that could have been seen by checkout clerk, where no employee actually knew floor was wet, and where evidence did not show how long water had been on floor or how long water was within checkout clerk's field of vision. Gillespie v Wal-Mart Stores, Inc. (1990, SC App) 394 SE2d 24.
Store owner was properly held not liable for injuries sustained by customer in slip and fall while using rest room, which was dark and had defective door and oily substance on floor, where trial judge properly removed from jury consideration allegation relating to oily substance, there being no evidence that it was caused by specific act of store owner or that store owner had actual or constructive knowledge of its existence; fact that rest room was locked neither required departure from well-settled legal principle nor imputed constructive knowledge to store owner. Dennis v Wal-Mart Stores, Inc. (1990, SC App) 392 SE2d 810.
Allegations by customer that she was injured when she slipped and fell on wet and slippery floor in restroom of store, and that presence of extremely large number of paper towels in restroom indicated that substantial period of time had elapsed since last inspection or cleaning of restroom, were insufficient to establish that owner of store had constructive notice of dangerous condition on premises; paper towel were in no way involved in accident, and even had owner inspected restroom and discovered accumulation of towels, failure to remove towel did not constitute negligence connected in any manner with customer's claim. Ogle v Winn-Dixie Greenville (1995, Tenn App) 919 SW2d 45.
In action by customer in self-service supermarket to recover for personal injuries sustained in slip and fall on wet floor wax by checkout lanes near front door, trial judge had erred in directing verdict for store since customer presented prima facie case of duty to her by showing that she was invitee and was injured by condition on premises and since customer also presented prima facie evidence that her injury resulted from violation of store's duty to exercise due care for safety of plaintiff in that jury would be entitled to reason that wet wax on grocery floor was placed or spilled there by employee, whereby store would be charged with knowledge of dangerous situation, or spilled there by customer, whereby proven presence of two employees few feet from scene could produce inference that spillage was observed or should have been observed by employees, thereby producing notice or constructive notice of danger. Benson v H.G. Hill Stores, Inc. (1985, Tenn App) 699 SW2d 560.
In classic slip-and-fall suit, plaintiff must establish that defendant placed substance on floor, or that defendant knew that substance was on floor and negligently or wilfully failed to remove it, or that substance had been on floor for such period of time that it should have been discovered and removed by defendant in exercise of ordinary care; in action for slip-and-fall on grapes on floor of supermarket, where there was no evidence that supermarket either knew grapes were on floor and negligently and wilfully failed to remove them or that grapes had been on floor for such period of time that, in exercise of ordinary care, they should have been discovered and removed, customer failed to establish negligence to bring case within negligence exception of venue statute. H. E. Butt Grocery Store v Hamilton (1982, Tex App 13th Dist) 632 SW2d 189.
In classic slip-and-fall case, plaintiff must establish that (1) defendant placed substance on floor, or (2) defendant knew substance was on floor and wilfully or negligently failed to remove it, or (3) substance had been on floor for such period of time that it should have been discovered in exercise of ordinary care. In action for slip and fall on beans and flour on floor in aisle of supermarket, customer was foreclosed from recovering under first test where there was absolutely no evidence concerning how beans got on floor; plaintiff failed to meet second test for recovery where he made no objection to jury instruction which permitted jury to find store was not negligent in failing to remove substance before customer's fall and where evidence establishing that time of accident was 11:30 a.m., that floor was probably swept at about 11 a.m., and that two employees working in aisle where accident occurred within 15 minutes of time of fall had seen no beans or flour on floor supported jury's finding that store had not been negligent in failing to remove substance from floor; plaintiff was precluded from recovery under third test where jury found store did not fail to inspect premises within reasonable period of time. Jury's findings that store had knowledge of existence of substances on floor and that store failed to remove substances were not in fatal conflict with finding that such did not constitute negligence, since these findings did not establish negligence as matter of law. Johnson v Kroger, Inc. (1981, Tex App 13th Dist) 623 SW2d 479.
In action by customer against grocery store for injuries sustained when she slipped and fell on floor, evidence failed to establish when and how substance got on floor or whether it had been there for such period that, in exercise of ordinary care, it should have been discovered and removed, where plaintiff's testimony that she wiped up brownish-looking water near flowers and plants was insufficient to permit jury to infer that substance was more probably than not placed there or permitted to be there by store's employees. Safeway Stores, Inc. v Harkless (1980, Tex Civ App 12th Dist) 601 SW2d 534.
In action against grocery store for injuries sustained by customer who slipped and fell in puddle of water on floor near produce department, there was no evidence to support trial court's implied finding that water had been there sufficient length of time that store should have known of its presence and failed in exercise of ordinary care to either remove or warn of its presence, where evidence showed that store sprayed produce with water approximately each half hour, that plaintiff did not see any substance on floor, and that produce manager was within one or two feet of customer when she fell, and where there was no evidence as to length of time that substance had been on floor or that water in which customer fell either came from vegetables or got there from some means other than store's fault. H.E.B. Foods, Inc. v Moore (1980, Tex Civ App 13th Dist) 599 SW2d 126.
In action by invitee against city to recover for injuries sustained in city parking garage in slip and fall on oily substance by side of her car when she returned to it after having parked approximately four hours earlier, judgment for city notwithstanding verdict was properly granted where garage floor was cleaned every night, and invitee's contention, that city's failure to employ sufficient numbers of employees to make proper inspection of premises both caused its "lack of knowledge" of condition of premises and was cause in fact of invitee's injuries, which were foreseeable, was not supported in that there was no evidence that city should have employed some unspecified greater number of parking attendants to inspect premises, gain knowledge that oily condition existed, and remedy condition for invitee return to her car. Joachimi v Houston (1986, Tex App Houston (1st Dist)) 712 SW2d 861.
In order to establish liability against owner-operator of store in which customer fell, it is necessary to show either (1) that operator put foreign substance upon floor, (2) that operator knew foreign substance was on floor and willfully or negligently failed to remove it, or (3) that foreign substance had been upon floor for such period of time that it would have been discovered and removed by operator, or its employees, had operator exercised ordinary care; accordingly, evidence that customer slipped and fell on film of dirty water running beside ice machine along length of produce rack, out into aisle, was of sufficient probative force to raise inference, which could be believed by reasonable minds, that water had been there sufficient length of time that owner-operator either knew or should have known of its presence and should have removed it, so that trial court erred in withdrawing case from jury and directing verdict for store owner-operator. Green v Kimbell, Inc. (1983, Tex App Fort Worth) 647 SW2d 110, writ ref n r e.
To hold owner or possessor of land liable for injuries to invitee, it must be shown that owner or occupier knew or by exercise of reasonable care, should have known, of existence of dangerous condition, unless condition or defect was created by defendant himself or his agents or employees, when notice requirement does not apply. In action by customer against store for injuries sustained in slip and fall in water on floor that came from ice dripping from bags on cart, trial court erred in granting summary judgment for store where cart on which ice was stacked was of type typically used by store employees to move cases of goods, rather than shopping cart used by customers, so there was question as to whether store, through one of its employees, created foreseeable risk of harm. Silcox v Skaggs Alpha Beta, Inc. (1991, Utah App) 814 P2d 623, 164 Utah Adv Rep 59.
In action by visitor to army medical center to recover for injuries sustained in slip and fall that occurred as she stepped off mat on hallway floor, visitor did not sustain her burden of proving that government knew or should have known that dangerous condition existed at the place and time she slipped; existence of rug inside door alone did not establish that government knew floor might be dangerous, nor did fact that it was wet outside. Kangley v United States (1986, CA9 Wash) 788 F2d 533 (applying Wash law).
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§   4[c] View that under some circumstances showing of notice not necessary-- Plaintiff's burden of showing notice inequitable
[Cumulative Supplement]
In the following representative cases involving the question whether, in an action against a store owner or business proprietor by a plaintiff who was injured in a fall allegedly caused by a dangerous transitory condition in a store or other business premises, it was necessary for the plaintiff to show that the store owner or business proprietor had actual or constructive notice of the specific condition allegedly causing the plaintiff's fall, the courts held, upon reasoning that it was inequitable to place upon the plaintiff the burden of showing notice, that the plaintiff was not required to prove such notice.
In holding that a summary judgment in favor of a store owner was unwarranted in a negligence action by a customer who suffered injuries when she slipped on a grape on the floor in a self-service supermarket and fell, the judgment having been based on the trial court's determination that the customer would be unable to establish that the store owner had actual or constructive notice of the presence of the grape, in Thomason v Great Atlantic & Pacific Tea Co. (1969, CA4 Va) 413 F2d 51 (applying Virginia law), the court declared that Virginia law demands reimbursement for a victim where it is reasonably foreseeable that a dangerous condition is created by, or may arise from, the means used to exhibit commodities for sale, and that this position is justified because it saves the victim from the "illogical exaction" of specifying when the dangerous condition arose.
Although the operator of a self-service grocery store and the operator's liability insurer contended that a customer who suffered injuries in a fall in the store had the burden of proving that the store operator had either actual or constructive knowledge of the presence of an olive-oil spill on the floor of an aisle of the store, which spill was the cause of the customer's fall, in Gonzales v Winn-Dixie Louisiana, Inc. (1976, La) 326 So 2d 486, the court held that upon the customer's proof, inter alia, that there was a spill of olive oil in the aisle and that the spill caused the customer to slip, fall, and be injured, the duty of going forward with the evidence to exculpate store employees from negligence shifted to the store owner. Implicit in such a shift is a recognition, the court explained, that in the self-service grocery system customers are prone to drop objects on the floor, and that a customer who slips and falls on such an object is usually in no position to establish how long the object has been on the floor. Upon its determination that the store owner failed to exculpate itself from a finding of negligence and that the store owner's negligence was the cause of the customer's fall, the court reversed an intermediate appellate court judgment that the store owner and its liability insurer were not liable for the customer's injuries.
In holding that a business invitee need not prove that a business proprietor had actual or constructive notice of a specific dangerous condition on the premises of the proprietor which resulted in injury to the invitee, when the invitee has shown that circumstances were such as to create the reasonable probability that the dangerous condition would occur, in Bozza v Vornado, Inc. (1964) 42 NJ 355, 200 A2d 777, the court reasoned that relieving the invitee of the requirement of proving actual or constructive notice effects a more equitable balance in regard to the burdens of proof. Once the invitee introduces evidence which raises an inference of negligence, the court explained, the proprietor may negate the inference by submitting evidence of due care. Although a customer who suffered personal injuries, when she slipped on a "slimy" substance on the floor of a self-service cafeteria and fell, conceded that there was an absence of testimony establishing that the operator of the cafeteria had actual notice of the dangerous condition on the floor, and despite the lower court's conclusion that there were insufficient facts upon which to hold that the operator had constructive notice of the condition, the court, pointing out that notice is merely one factor for determining whether a proprietor has breached his duty of due care to an invitee, reversed the dismissal of the customer's action because of the court's determination that the testimony of the customer as to the nature of the business of the cafeteria and the general condition of the premises would permit a jury to infer negligence on the part of the operator of the cafeteria.
In holding that the operator of a supermarket is liable for injuries suffered by a customer who slips on debris on the floor of the supermarket and falls, even if the operator has no notice of the presence of the debris, if the operator failed to use reasonable measures commensurate with the risk inherent in a self-service operation to discover and remove the debris, in Wollerman v Grand Union Stores, Inc. (1966) 47 NJ 426, 221 A2d 513, the court reasoned that where a substantial risk of injury is implicit in the manner in which a business is conducted and it is fairly probable that the operator of the business is responsible either in creating the hazard posed by debris or in permitting the hazard to arise or continue, it is unjust to impose upon a customer the burden of isolating the causative circumstances resulting in the presence on the floor of the debris on which the customer has slipped and fallen. In such a situation, the court added, it is fair to call upon the operator who wishes to avoid the inference of liability to produce evidence that in the light of the risk of injury that his operation entailed, he did all that a reasonably prudent man would do to prevent harm to the customer. Thus, in an action against the operator of a supermarket by a customer who was injured when she slipped on a stringbean on the floor in the vegetable section and fell, the court reversed a judgment in favor of the operator which was based on the trial court's determination that the evidence of the operator's liability was insufficient because there was no proof either that the operator knew that the bean was on the floor, or that the bean had been on the floor long enough to permit an inference that the operator knew of its presence.
CUMULATIVE SUPPLEMENT
Cases:
See Safeway Stores, Inc. v Smith (1983, Colo) 658 P2d 255 (citing annotation), §  4[a].
In action by customer against grocery store to recover for injuries sustained in slip and fall, trial court erred in granting summary judgment for store where customer's testimony indicated store employee who was standing in immediate vicinity of accident washing vegetables shortly prior to his fall may have been responsible for presence of moisture on floor, and store did not meet its burden, as moving party for summary judgment, to come forward with evidence tending to show that it did not have constructive knowledge of presence of alleged hazard; plaintiff, as respondent on motion for summary judgment, cannot properly be called upon to offer proof of actionable constructive knowledge on part of defendant until defendant, as movant, has come forward with evidence tending to negate existence of such knowledge. Shiver v Singletary (1988) 186 Ga App 746, 368 SE2d 523.
In action by customer against store to recover for injuries sustained in slip and fall on clear, liquid substance on aisle floor, judgment for store would be reversed where store had not met its burden of proof, that arose upon customer's proof that she slipped and fell because of foreign substance on floor, to prove that its employees did not cause hazard and that it exercised such degree of care that it would have known under most circumstances of hazard caused by customers, by merely proving adequate clean up procedures, which proof was inadequate to prove spill was not caused by one of store's employees, many of whom were not asked to testify. McCardie v Wal-Mart Stores, Inc. (1987, La) 511 So 2d 1134, on remand (La App 2d Cir) 522 So 2d 1319.
If customer falls inside store, premise hazard is deemed to have been caused either by store employee or by another customer, and plaintiff does not have to prove store had actual or constructive knowledge of hazard. Rather, store owner must prove that its employees did not cause hazard and that it exercised sufficient care to discover under most circumstances hazard caused by customers. Dickson v Wal-Mart Stores, Inc. (1988, La App 2d Cir) 535 So 2d 800.
In action by customer against supermarket to recover for injuries sustained in slip and fall on liquid on floor, store did not meet its two-fold burden of proving that reasonable measures were taken to keep aisles and floors clear of substances that might cause fall and that its employees did not cause hazard that resulted in customer's injury, which burden resulted once customer had established prima facie case that she slipped on foreign substance, where supermarket offered no evidence to show that employee did not cause hazardous condition, the only testimony being offered to exculpate supermarket being testimony of store manager and porterette responsible for area involved, whose testimony was confusing, inconsistent, and inconclusive. Diaz v Schwegmann Giant Supermarkets, Inc. (1988, La App 4th Cir) 533 So 2d 1034.
Possessor of premises is not liable to persons foreseeably upon premises for physical harm caused to them by any activity or condition on premises whose danger is known or obvious to them, unless possessor should anticipate harm despite such knowledge or obviousness: overruling Luebeck v. Safeway Stores, Inc., 152 Mont. 88, 446 P.2d 921; Willis v. St. Peter's Hospital, 157 Mont. 417, 486 P.2d 593; Uhl v. Abrahams, 160 Mont. 426, 503 P.2d 26; Dunham v. Southside National Bank, 169 Mont. 466, 548 P.2d 1383; Cereck v. Albertson's Inc., 195 Mont. 409, 637 P.2d 509; Boehm v. Alanon Club, 222 Mont. 373, 722 P.2d 1160; Blaskovich v. Noreast Development Corp., 242 Mont. 326, 790 P.2d 977; Davis v. Church of Jesus Christ of LDS, 244 Mont. 61, 796 P.2d 181; Regedahl v. Safeway Stores, Inc., 149 Mont. 229, 425 P.2d 335; Demaree v. Safeway Stores, Inc., 162 Mont. 47, 508 P.2d 570; Folda v. City of Bozeman, 177 Mont. 537, 582 P.2d 767; Rennick v. Hoover, 186 Mont. 167, 606 P.2d 1079; Krone v. McCann, 196 Mont. 260, 638 P.2d 397; Kronen v. Richter, 211 Mont. 208, 683 P.2d 1315. Restatement (Second) of Torts §  343A(1). Richardson v. Corvallis Public School Dist. No. 1, 286 Mont. 309, 950 P.2d 748, 123 Ed. Law Rep. 930 (1997).
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§   4[d] View that under some circumstances showing of notice not necessary-- View that condition must have existed for some period of time
[Cumulative Supplement]
The court in the following cases held that in order to establish constructive notice on the part of the owner, the defect must exist for a sufficient period of time prior to the accident.
CUMULATIVE SUPPLEMENT
Cases:
In slip-and-fall cases, constructive notice of the dangerous condition is shown by proof the condition existed for such a length of time that in the exercise of ordinary care the proprietor should have known of it and taken action to remedy it. Contreras v. Walgreens Drug Store No. 3837, 214 Ariz. 137, 149 P.3d 761 (Ct. App. Div. 2 2006).
In order to prevail in slip and fall case, plaintiff must show either that the presence of a substance upon premises was result of defendant's negligence or that substance had been on the premises for such a length of time that defendant knew or reasonably should have known of its presence and failed to use ordinary care to remove it. Wilson v. J. Wade Quinn Co., Inc., 330 Ark. 306, 952 S.W.2d 167(1997).
To successfully prove negligence in a slip-and-fall case, the plaintiff bears the burden of showing that the property owner breached its duty of care because 1) the owner negligently placed the substance on the floor; or 2) the substance stayed on the floor for a significant period of time such that the owner knew or should have known of its existence yet failed to use ordinary care to remove it. Fayetteville Diagnostic Clinic, Ltd. v. Turner, 71 Ark. App. 259, 29 S.W.3d 773 (2000).
To show violation of property owner's duty to maintain premises in a slip-and-fall case, a plaintiff must show either: (1) that the presence of a substance upon the premises was the result of the defendant's negligence, or (2) that the substance had been on the premises for such a length of time that the defendant knew or reasonably should have known of its presence and failed to use ordinary care to remove it. Fred's Stores of Tennessee, Inc. v. Brooks, 66 Ark. App. 38, 987 S.W.2d 287 (1999).
Length of time that foreign substance must remain on floor before proprietor should have discovered it and, by extension, what constitutes reasonable frequency of inspections, will vary with circumstances of each slip and fall case, including nature of business, size of store, number of customers, nature of dangerous condition, and store's location. Barge v. Melvin Carmichael Enterprises, Inc., 556 S.E.2d 906 (Ga. Ct. App. 2001).
Store employee, who was not in immediate area when customer fell, but testified that he had inspected floor 15 minutes before customer fell, could not have seen and removed any foreign substance on floor before fall, and thus, store was not liable in negligence for customer's slip and fall accident in produce department. Roberson v. Winn-Dixie Atlanta, Inc., 247 Ga. App. 825, 544 S.E.2d 494 (2001).
To establish that grocery store had constructive knowledge of puddle on floor for purposes of her slip and fall action, customer had to show that store employee was in the immediate area of the hazard and could have easily seen the substance or that the foreign substance remained long enough that ordinary diligence by store should have discovered it. Shepard v. Winn Dixie Stores, Inc., 241 Ga. App. 746, 527 S.E.2d 36 (1999), cert. denied, (May 26, 2000).
Customer who slipped in puddle failed to prove store's constructive notice of condition, although customer produced evidence that general area where he fell was within view of customer service podium and that it was raining on evening in question, as customer presented no evidence as to length of time puddle was on floor before his accident. LSA-R.S. 9:2800.6. Kennedy v. Wal-Mart Stores, Inc., 733 So. 2d 1188 (La. 1999).
Under statute establishing burden of proof for premises liability claims against merchants, plaintiff who seeks to show merchant's constructive knowledge of condition causing injury must show that condition existed for some time prior to fall; while whether period of time was sufficiently lengthy that merchant should have discovered condition is necessarily a fact question, showing of some time is a prerequisite, and plaintiff who simply shows that condition existed without additional showing that condition existed for some time before fall has not carried burden of proving constructive notice. LSA-R.S. 9:2800.6 (1995). White v. Wal-Mart Stores, Inc., 699 So. 2d 1081 (La. 1997).
No evidence existed as to how long puckered rug on which customer tripped and fell existed, and thus store did not have constructive notice of condition, although customer opined that because of the way rug was buckled it must have been that way for a long time, employee stated in customer accident report, contrary to his deposition testimony, that he saw accident and that rug was buckled, another witness who saw accident saw that rug was buckled, and store allegedly breached its floor inspection policy, where another employee had walked through area five minutes before accident and observed rug laying flat on floor with no bunches. LSA-R.S. 9:2800.6. Robinson v. Brookshires #26, 769 So. 2d 639 (La. Ct. App. 2d Cir. 2000).
Store had constructive notice of spill on floor, failed to exercise reasonable care, and thus was liable for injuries to patron who slipped and fell, as evidence showed that spill was on the floor for at least 15 or 20 minutes before patron fell, and that spill was created by leak from garbage can store provided. LSA-R.S. 9:2800.6, subds. B, C(1). Bellot v. Kmart Corp., 769 So. 2d 25 (La. Ct. App. 3d Cir. 2000).
Store customer could not establish rainy-day slip and fall claim in absence of evidence that condition of floor had existed for some time before her fall such that store had constructive notice. LSA-R.S. 9:2800.6, subd. B(2). Oliva v. Winn-Dixie Louisiana, Inc., 756 So. 2d 444 (La. Ct. App. 5th Cir. 2000), writ denied, 759 So. 2d 71 (La. 2000).
Evidence supported finding that store had constructive notice of marbles on floor of toy aisle prior to customer's fall; witness, who was shopping with customer on day of accident, testified that he observed some marbles on floor before customer slipped and fell, and that marbles were on floor for at least half an hour to 45 minutes before customer's accident. LSA-R.S. 9:2800.6, subds. B(2), C(1). Hall v. K-Mart, 755 So. 2d 1020 (La. Ct. App. 4th Cir. 2000).
Evidence supported finding that puddle on floor of supermarket which resulted from melting ice in case in which fish products were displayed had been present long enough that employees of supermarket should have seen it and cleaned it up, and thus supported recovery against store owner by customer who was injured when she slipped on water-soaked rug in puddle; while sweeps of entire store were performed on a regular basis, last sweep had occurred one and three-quarters hours before fall occurred, nature of melting was obvious, and at least one store employee was nearby. Thurlow v. Shaw's Supermarkets, Inc., 49 Mass. App. Ct. 175, 727 N.E.2d 532 (2000).
Issue of whether self-service store had constructive notice of shotgun shell pellets on aisle floor was for jury in slip-and-fall action under Missouri law when customer slipped on pellets on floor next to large display of shotgun shells immediately abutting sporting goods department, sporting goods department was understaffed at time of accident, and employee had walked where accident occurred five minutes earlier but either did not notice or take action to protect customers from pellets on floor, which sporting goods clerk testified could have been on floor for up to an hour. Martin v. Wal-Mart Stores, Inc., 183 F.3d 770 (8th Cir. 1999), reh'g and reh'g en banc denied, (Aug. 17, 1999) (applying Missouri law).
A defendant in a slip-and-fall case has constructive notice of a dangerous condition when it is visible and apparent, and existed for a sufficient length of time before the accident such that it could have been discovered and corrected. Perlongo v. Park City 3 & 4 Apartments, Inc., 818 N.Y.S.2d 158 (App. Div. 2d Dep't 2006).
Store owner neither created the wet condition claimed by a patron in a personal injury suit arising from the patron's slip and fall in an aisle of the store, nor had notice of the wet condition, thus precluding imposition of liability in the patron's personal injury suit. Hagan v. P.C. Richards & Sons, Inc., 813 N.Y.S.2d 167 (App. Div. 2d Dep't 2006).
Patron did not show that clear substance upon which patron allegedly slipped and fell in store was visible and apparent, and that it existed for a sufficient length of time before fall to permit store's employees to discover and remedy it, as required to establish prima facie negligence claim against store, arising from slip-and-fall. Breuer v. Wal-Mart Stores, Inc., 734 N.Y.S.2d 204 (App. Div. 2d Dep't 2001).
Mere fact that premises were a restaurant in which water and beverages were served did not support customer's assertion in negligence case that restaurant's employees had constructive notice of spill on floor, which caused customer to slip and fall; there was no evidence of how long the spill had been on floor. Pinto v. Little Fish Corp., 709 N.Y.S.2d 61 (App. Div. 1st Dep't 2000).
Store patron's mere speculation that store should have had constructive notice of advertising circular on which patron allegedly slipped and fell while in store's exit vestibule did not overcome store's prima facie showing of lack of actual or constructive notice of dangerous condition. Cellini v. Waldbaum, Inc., 691 N.Y.S.2d 569 (App. Div. 2d Dep't 1999).
Hospital was not liable for injuries sustained by pedestrian who slipped and fell in clear substance on floor of hospital's utility room, where there was no indication that substance was visible and apparent, or that substance was on floor for sufficient length of time prior to accident to permit hospital employees to discover and remedy it. Moorman v. Huntington Hosp., 691 N.Y.S.2d 548 (App. Div. 2d Dep't 1999).
To constitute constructive notice of dangerous condition in slip and fall case, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit the merchant's employees to discover and remedy it. West v. Great Atlantic & Pacific Tea Co., Inc., 259 A.D.2d 485, 686 N.Y.S.2d 92 (2d Dep't 1999).
To prove constructive notice in a slip-and-fall action, the plaintiff must show that the condition was apparent for a sufficient length of time before the accident so as to afford the defendant a reasonable opportunity to observe and remedy the condition Rose v. Da Ecib USA, 259 A.D.2d 258, 686 N.Y.S.2d 19 (1st Dep't 1999).
To constitute constructive notice, a defect on the premises must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit defendant's employees to discover and remedy it. Pianforini v. Kelties Bum Steer, 258 A.D.2d 634, 685 N.Y.S.2d 804 (2d Dep't 1999).
In order for premises owner to have constructive notice of defect, defect must be visible and apparent, and it must exist for sufficient length of time prior to accident to permit owner's employees to discover and remedy it. Phillips v. Northway Mall Associates, 243 A.D.2d 786, 662 N.Y.S.2d 856 (1997).
The merchant's constructive knowledge of a foreign substance on its floor can be established in a slip-and-fall case by showing that the foreign substance had been on the floor for a sufficient time and that the merchant would have discovered and removed it had the merchant used ordinary care. Wintersteen v. Food Lion, Inc., 336 S.C. 132, 518 S.E.2d 828 (Ct. App. 1999).
Generally, a plaintiff establishes constructive knowledge of a dangerous condition with evidence that the foreign substance was on the floor so long that it should have been discovered and removed in the exercise of ordinary care. Wal-Mart Stores, Inc. v. Redding, 56 S.W.3d 141 (Tex. App. Houston 14th Dist. 2001), reh'g overruled, (July 26, 2001) and Rule 53.7(f) motion filed, (Sept. 14, 2001).
Proving merely that jalapeno could possibly have been on store floor long enough to make store responsible for noticing it was insufficient to prove that store had constructive knowledge of jalapeno for purposes of establishing premises liability of store after patron slipped and fell on jalapeno. Wal-Mart Stores, Inc. v. Garcia, 30 S.W.3d 19 (Tex. App. San Antonio 2000).
There was some evidence that more likely than not water dripped onto department store floor long enough for store to discover and remove it to legally support finding that store had constructive knowledge of the water, an element of customer's premises liability claim; customer and shopping companion testified that customer slipped in a large puddle and that ceiling tiles above puddle were gray or stained with yellow circles, store employees testified that water dripped from ceiling tiles and would gather on floor until discovered, there was no evidence that any leak was sudden or large, and companion testified that puddle was only 40 steps from front of store. Wal-Mart Stores, Inc. v. Tinsley, 998 S.W.2d 664 (Tex. App. Texarkana 1999), review denied, (Nov. 18, 1999).
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Liability of operator of store, office, or similar place of business to invitee slipping on spilled liquid or semiliquid substance, 26 A.L.R.4th 481
Liability of operator of grocery store to invitee slipping on spilled liquid or semiliquid substance, 24 A.L.R.4th 696
Liability of proprietor of store, office, or similar business premises for injury from fall due to presence of obstacle placed or dropped on floor, 61 A.L.R.2d 110
Liability of proprietor of store, office, or similar business premises for injury from fall due to presence of litter or debris on floor, 61 A.L.R.2d 6
Legal Encyclopedias
Am. Jur. 2d, Premises Liability § §  198, 216, 218, 224
Treatises and Practice Aids
Pattern Interrogatories: Premises, by Douglas Danner. Lawyers Co-operative Publishing Co. (1972)
Trial Strategy
Slip and Fall, 10 Am. Jur. Proof of Facts 785
Forms
18 Am. Jur. Pleading and Practice Forms, Negligence, Forms 26, 27
20 Am. Jur. Pleading and Practice Forms, Premises Liability, Forms 1, 22, 22.1, 26, 29, 53
Section 1[a] Footnotes:
[FN1] Decisions have been selected for treatment on the basis of the clarity and fullness of the courts' discussion of the pertinent issues, the dignity of the deciding court, and the number of relevant decisions from a particular jurisdiction.
[FN2] Not included are cases involving falls allegedly caused by permanent defects. For a discussion of the cases considering the question of the liability of the proprietor of a store, office, or similar business premises for an injury from a fall due to a defect in the floor or floor covering, see the annotation at 64 A.L.R.2d 335. See also the annotation at 64 A.L.R.2d 398 for a discussion of the cases considering the question of the liability of the proprietor of a store, office, or similar business premises for an injury from a fall due to a defect in a stairway.
It is explicitly or implicitly acknowledged by the courts in the cases included in this annotation that the specific dangerous transitory conditions in question are traceable to persons for whom the store owner or business proprietor is not ordinarily responsible, because where the transitory condition is one which is created by, or under the authority of, the store owner or business proprietor, he is deemed to have actual notice of the condition, and therefore no proof of notice is necessary.
[FN3] No cases are included involving falls allegedly caused by dangerous transitory conditions outside a store or other place of business. For a discussion of the cases considering the liability of the proprietor of business premises for injuries from a fall on an exterior walk, ramp, or passageway connected with the building in which the business is conducted, see the annotation at 81 A.L.R.2d 750. See also the annotation at 95 A.L.R.2d 1341 for a discussion of the cases considering the liability of the owner or operator of a shopping center to patrons for injuries from defects or conditions in sidewalks, walks, or pedestrian passageways.
[FN4] The word "store" is used herein in its popular sense, as denoting an enclosed building where merchandise is kept and displayed for sale.
[FN5] For the purpose of this annotation, the term "business premises" includes any enclosed building in which goods or services are sold, leased, or otherwise exchanged for a consideration.
[FN6] No cases earlier than 1962 are included herein.
[FN7] Not included within the scope of the term "proprietor," as that term is used herein, is the lessor of premises on which a business is conducted by one other than the lessor.
For a discussion of the cases considering the question of a landlord's liability to a tenant's business patron injured as a result of the defective condition of the premises, see the annotation at 17 A.L.R.3d 422.
Section 2[a] Footnotes:
[FN8] Am. Jur. 2d, Negligence §  54.
[FN9] Am. Jur. 2d, Premises Liability § §  27, 29, 68, 198.
See, in this regard, Restatement, Torts 2d §  343, where in considering the liability of possessors of land to invitees thereon, it is stated that a possessor is subject to liability for physical harm suffered by invitees as a result of a condition on the land if, inter alia, the possessor knows of the condition or by the exercise of reasonable care would discover the condition.
[FN10] For applications of this rule in cases considering the liability of the proprietor of a store, office, or similar business premises for injuries from falls on floors or steps due to the presence of litter, obstacles, or other debris, tracked-in or spilled water, oil, mud, snow, and the like, or slippery conditions resulting from washing or cleaning, see the annotations at 61 A.L.R.2d 6, 110, 174, and 205; 62 A.L.R.2d 6 and 131; and 63 A.L.R.2d 694.
[FN11] For a recognition of this rule in cases involving the liability of the proprietor of a store, office, or similar business premises for injuries from falls due to transitory conditions on floors or steps, see the annotations at 61 A.L.R.2d 6 (§  7[a]); 61 A.L.R.2d 110 (§  7[a]); 62 A.L.R.2d 6 (§  7[a]); 62 A.L.R.2d 131 (§  7[a]); and 63 A.L.R.2d 694 (§  5).
[FN12] For a recognition of this rule in cases involving the liability of the proprietor of a store, office, or similar business premises for injuries from falls due to the presence of transitory conditions on floors or steps, see the annotations at 61 A.L.R.2d 6 (§  7[a]); 61 A.L.R.2d 110 (§  7[a]); 61 A.L.R.2d 174 (§  7[a]); 62 A.L.R.2d 6 (§  7[a]); and 62 A.L.R.2d 131 (§  7[a]).
[FN13] §  3, infra.
[FN14] §  4[a], infra.
[FN15] The self-service marketing method has achieved widespread acceptance within the relatively recent past in a variety of commercial enterprises, particularly supermarkets, discount department stores, and restaurants. While the self-service marketing method has economic advantages for the store owner or business proprietor and permits consumers the freedom to browse, examine, and select the merchandise that they desire, certain problems are inherent in the method which are infrequently encountered under traditional merchandising methods that involve individual customer assistance. For example, customers are often not as careful in handling merchandise as are employees; merchandise may be spilled, dropped, and left on the floor as a result of customer carelessness, or because customer attention is directed toward displayed merchandise and the customer is unaware of the spilled or dropped merchandise; and spilled or dropped merchandise may not immediately come to the attention of employees whose job it is to clean the spills or return the merchandise to display shelves or racks. For a recognition that the self-service marketing method is apparently one of the factors leading to the large number of falls in supermarkets, see the note "Supermarket Liability: Problems in Proving the Slip-and-Fall Case in Florida," at 18 U Fla L Rev 440, 455 (1965).
It is suggested that by eliminating in certain self-service marketing situations the requirement that the plaintiff in a slip-and-fall case prove that the store owner or business proprietor had actual or constructive knowledge of the transitory condition allegedly causing the plaintiff's fall, the courts are recognizing, either explicitly or implicitly, that by utilizing the self-service marketing method the store owner or business proprietor is himself creating the dangerous condition, and that therefore the owner or proprietor is deemed to have actual notice of the condition, so that no proof of notice by the plaintiff is necessary.
[FN16] §  4[a], infra.
[FN17] §  4[b], infra.
[FN18] §  4[c], infra.
[FN19] See 10 Am Jur Trials, Premises Liability--Trip and Fall 255  (Supplement, §  3).
Section 2[b] Footnotes:
[FN20] In this respect, see Strack v Great Atlantic & Pacific Tea Co.  (1967) 35 Wis 2d 51, 150 NW2d 361, infra §  3, in which the court, while not eliminating the requirement that a customer show that a store owner had actual or constructive knowledge of an unsafe condition which caused injury to the customer, asserted that in circumstances where it is reasonably probable that an unsafe condition will occur because of the nature of the business and the manner in which the business is conducted, proof that the operator of the business had constructive notice of the condition does not depend upon proof of an extended period of time within which the owner might have learned of the existence of the condition.
[FN21] §  4[a], infra.
[FN22] §  4[a], infra.
[FN23] For example, in Bozza v Vornado, Inc. (1964) 42 NJ 355, 200 A2d 777, infra §  4[a], the court explained that once the customer introduces evidence which raises an inference of negligence on the part of the business proprietor, this inference may be negated upon the submission of evidence that the proprietor took due care to safeguard his customers.
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