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Topic of Article:
Whether a person who consented to a search that resulted in evidence against the defendant lacked the necessary authority to consent to a search of the premises or effects in question, thus invalidating the search and seizure.
This fact question may arise in a criminal proceeding where the defendant seeks to have evidence suppressed on the ground that a search conducted pursuant to a third party consent was invalid.
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I. Background
§   1. In general
[Cumulative Supplement]
Under the Fourth Amendment of the United States Constitution, a search warrant is generally required for a valid search of private premises or property. However, there are certain recognized exceptions to the warrant requirement, one such exception being that a warrantless search conducted pursuant to a valid consent is permissible.[FN1] Moreover, a person with sufficient interest in the premises searched or property seized may give a valid consent to a search directed against another person, even in situations where the other person also has some interest in the property.[FN2]
Many reported cases have involved the admissibility of evidence obtained in a search consented to by such a third party, rather than the suspect.[FN3] While the Supreme Court has explicitly accepted the validity of such third-party consent searches, the guidelines governing third-party consents are vague and general, and cases involving third-party consents often pose bothersome issues for the courts.[FN4]
Various theories have been advanced to justify third-party consent searches, with the generally accepted theory now being the possession and control rationale.[FN5] While the general approach now is to consider the consenter's relationship to the property searched, rather than his relationship to the person against whom the evidence is offered, the relationship between the third party and the defendant is nonetheless an important factor in determining the validity of a particular search.[FN6]
A consent to enter premises should be distinquished from a consent to search, since a third party with no power to consent to a search may validly consent to a police entry into premises. Generally, any person lawfully on the premises may consent to a police entry, regardless of whether such person may thereafter consent to a search of the premises.[FN7] A distinction should also be made between a search actually conducted by a third party and one merely consented to by the third party but conducted by police. The Fourth Amendment does not protect against private searches, so that a search conducted by the third party does not come within the purview of the Amendment. In some situations there may be a fine line between a third person's consent to a police search and a search actually made by the third person. A third person may also conduct a search at police instigation, in which case the search is attributable to the government.[FN8]
This article is concerned with and limited to a discussion of third-party consents. However, an attorney presented with a third-party consent search should always be alert to the possible existence of other search and seizure issues. For example, any consent to search, whether given by the suspect or by a third person, must be voluntary and uncoerced. Under the facts of a given case a third person might have adequate authority to consent to a search directed against the defendant, but the consent might, in fact, be involuntary, and the evidence therefore inadmissible.[FN9] The courts often do not clearly distinguish the various issues involved in such a case, thereby causing some confusion as to the exact basis of the decision.[FN10]
Another potential issue that should be borne in mind is the scope and extent, both in terms of time and physical area, of a search conducted pursuant to a valid third-party consent. A person's consent may limit the extent or scope of the search conducted thereunder, and a search that extends beyond the consent given may be unreasonable to that extent.[FN11] Moreover, a valid consent to search does not constitute a permanent waiver of one's Fourth Amendment rights, so the search must be reasonably limited in time; thus, a consent to search on a particular date does not authorize another search two days later.[FN12]
An attorney should also be familiar with the proper procedure in the jurisdiction for raising search and seizure issues, since failure to make a timely objection to evidence or otherwise to follow the proper procedure may result in a waiver and in admission of otherwise inadmissible evidence.[FN13]
CUMULATIVE SUPPLEMENT
Cases:
In determining whether a particular governmental action violates the Fourth Amendment guarantee against unreasonable searches, Supreme Court inquires, first, whether the action was regarded as an unlawful search or seizure under the common law when the Amendment was framed, and where that inquiry yields no answer, Court must evaluate the search or seizure under traditional standards of reasonableness by assessing, on the one hand, the degree to which it intrudes upon an individual's privacy and, on the other, the degree to which it is needed for the promotion of legitimate governmental interests. U.S.C.A. Const.Amend. 4. Wyoming v. Houghton, 526 U.S. 295, 119 S. Ct. 1297, 143 L. Ed. 2d 408 (1999); West's Key Number Digest, Searches and Seizures  [image: image1.png]


24.
Six factors bear on the voluntariness of consent to search, with no single factor being determinative: (1) the voluntariness of the defendant's custodial status; (2) the presence of coercive police procedures; (3) the extent and level of the defendant's cooperation with the police; (4) the defendant's awareness of his right to refuse consent; (5) the defendant's education and intelligence; and (6) the defendant's belief that no incriminating evidence will be found. U.S. v. Portillo-Aguirre, 311 F.3d 647 (5th Cir. 2002); West's Key Number Digest, Searches and Seizures  [image: image2.png]


184.
Internet users' standing to contest computer search: Home owners have a reasonable expectation of privacy, protected by the Fourth Amendment, in their homes and in their belongings, including computers, inside the home, but bulletin board users would not share the same interest in someone else's home or computer, so they would not have standing to challenge the search of the home and the seizure of the computer as a physical object, and their interest in the computer content would depend on their expectations of privacy in the materials. U.S.C.A. Const.Amend. 4. Guest v. Leis, 255 F.3d 325 (6th Cir. 2001); West's Key Number Digest, Searches and Seizures  [image: image3.png]


162.
Consent once removed: Pursuant to the doctrine of "consent once removed," a defendant who consents to an initial entry by a confidential informant or government agent effectively consents to a second entry by officers called to assist that agent, when the initial agent (1) entered at the express invitation of someone with authority to consent, (2) at that point established the existence of probable cause to effectuate an arrest or search, and (3) immediately summoned help from other officers; it makes no constitutional difference whether the case involves a confidential informant or an undercover police officer or agent. U.S.C.A. Const.Amend. 4. Smith v. State, 159 Md. App. 1, 857 A.2d 1224 (2004); West's Key Number Digest, Pensions  [image: image4.png]


68(13).
Cotenant who contacted police and gave them his signed consent to search house shared with defendant and another tenant had authority to consent to search of house, during which police seized marijuana in kitchen and sawed-off shotgun in living room; search was illegal, however, since defendant, who was on premises when police arrived and entered house unannounced with guns drawn, did not have reasonable opportunity to object to entry, given coercive circumstances, and could not give valid consent to search. Re Welfare of D.A.G. (1991, Minn App) 474 NW2d 419.
Owner of home defendant had been painting, and in whose basement defendant had left duffel bag, could validly consent to search of duffel bag, and knife used in offense and found in duffel bag was properly admitted in evidence. State v Rollins (1994, Mo App) 882 SW2d 314.
[Top of Section]
[END OF SUPPLEMENT]
§   2. Theories underlying validity of third-party consent searches
[Cumulative Supplement]
The courts have had difficulty developing a consistent and logical policy toward third-party consent searches, and varying rationales have been advanced over the years for decisions in such cases. Fourth Amendment rights are personal in nature and can only be waived by the possessor; the basic exception for consent searches is founded on a person's inherent right to waive personal constitutional rights. However, in a case where evidence obtained in a search consented to by a third party is admitted against a nonconsenting defendant, the third party's consent effectively waives the Fourth Amendment rights of the defendant.[FN14]
An agency rationale was used in many of the early cases to uphold the validity of a third-party consent.[FN15] Under the agency theory, a third-party consent may be upheld on the basis of an implied agency relationship between the consenter and the defendant, so that the third party, as the defendant's agent, may consent to a search directed against the defendant.[FN16] The implied agency justification has been much criticized, since the premise that the third party was the defendant's agent is almost always unsupportable fiction, rather than fact, and the theory is now generally rejected.[FN17] However, in some situations the agency approach may still be a valid method of resolving a third-party consent issue. Such a case is most likely to arise in a business situation, where the consenting third party might, in fact, be the agent of the defendant against whom the search is directed. In such a case the search may be upheld not on an implied agency theory, but on an express agency theory.[FN18]
A second approach has been called the status relationship theory, under which the relationship of the consenting party to the suspect is examined to determine the validity of the consent. As with the agency approach, the status relationship rationale tends to consider the issue in terms of the third party's power to consent for the suspect. For example, under this theory the relationship of husband and wife may be considered sufficient to permit one spouse to consent to a search directed against the other. The status relationship approach has now generally been rejected, and the mere existence of a particular relationship between the defendant and the third party is normally insufficient to sustain a consent to search.[FN19] However, many third-party consent cases are still discussed in terms of the relationship between the persons, and it is clear that, while the status relationship theory itself may have been rejected, such relationships may be relevant in deciding a case under some other theory.[FN20]
The third basic rationale advanced as justification for third-party consents is generally called the possession and control rule, under which the validity of a consent and ensuing search is judged by reference to the consenter's relationship to the premises or property searched, rather than the consenter's relationship to the person against whom the search was directed.[FN21] The possession and control rule focuses on the third party's independent right to consent, and the theory has gained general acceptance.[FN22] Under this test, a person with equal or superior rights of possession and control over the premises or articles seized may consent to a search and seizure of such premises or articles, even though the search is directed against the defendant.[FN23]
In United States v Matlock[FN24] the United States Supreme Court endorsed the possession and control test, holding that a consent to search is valid when given by a third party who possessed common authority over or other sufficient relationship to the premises or effects that were searched. Such common authority over the premises rests on mutual use of the property by persons generally having joint access or control for most purposes, so that any of the coinhabitants may consent to a search in his own right.[FN25]
The possession and control test has often been justified on the basis that where two or more persons exercise common authority over property, each of the cotenants or copossessors has assumed the risk that one cotenant may consent to a search of the commonly held or occupied property.[FN26] Thus, under this assumption of the risk doctrine, a person who lives with or otherwise shares property with another assumes the risk that the joint occupant or user may exercise an independent right to consent to a search thereof, and any evidence may therefore be used against the defendant who assumed such risk.[FN27]
Another test that has been used on occasion has been labeled the reasonable expectation of privacy test, and it has even been suggested that the assumption of the risk doctrine is based on the expectation of privacy test.[FN28] This test, in determining the validity of a third-party consent to search, considers the evidence to determine whether the defendant had an actual and reasonable expectation of privacy regarding the area searched, so that the defendant could reasonably expect that the third party would not consent to a search thereof.[FN29]
One other variation of the possession and control test, used predominantly in California, is known as the apparent authority test, or the California rule. Under the apparent authority approach, the court considers whether the consenter had apparent authority to give the consent. If the police officer conducting the search reasonably believed that the person consenting did have such authority, then a third-party consent search may be ruled valid even though the person actually did not have authority to consent to a search of the premises.[FN30] It has been observed that the apparent authority rule would in theory seem to validate more searches than would a rule requiring actual authority, and that in actual practice it seems to do so, with a search being ruled valid if the police in good faith reasonably believed the consenter had authority to give the consent.[FN31]
However, the Supreme Court has held that the doctrine of apparent authority may not be applied unrealistically,[FN32] and the apparent authority rule has been limited to some extent by the necessity of inquiry by the court into the reasonable extent of the actual authority possessed by the consenter.[FN33] Thus, apparent authority to give consent is insufficient if it is objectively unreasonable for the police officers to believe that the consenter could actually have such authority.[FN34]
Some jurisdictions have utilized the apparent authority doctrine in conjunction with the requirement of actual authority under the more common possession and control test.[FN35] Where such a two-pronged test is used, it must be shown that, at the time of the consent, the police reasonably believed the consenter had the necessary common authority over the premises or property to give a valid consent, and that the consenter, in fact, had such authority.[FN36] Under this approach, the apparent authority requirement focuses on the reasonableness of the police conduct in accepting the third person's authority to consent, while the actual authority requirement focuses on the judicial standard of the person's independent right to give such consent.[FN37]
Thus, while the possession and control test, based on the consenter's actual authority over the property, is clearly the dominant approach at the present time, various other rationales may still be invoked in specific cases, and a case may often involve a combination of rationales. For example, a number of cases include language supportive of both the possession and control and the status relationship tests, and it is obvious that in some cases the relationship between the defendant and the third party will be crucial in determining whether there was the requisite common possession and control.[FN38] Similarly, in some cases courts have utilized both possession and control and agency language in concluding that a particular third-party consent search was valid.[FN39] Therefore, the rationale that will be applied in a particular case may depend both on the law of the jurisdiction and the particular factual situation presented in the case.
CUMULATIVE SUPPLEMENT
Cases:
Joint access and mutual use: Common authority to consent to entry, within exception to Fourth Amendment warrant requirement, rests on mutual use of the property by persons generally having joint access or control for most purposes. U.S.C.A. Const.Amend. 4. Koch v. Town of Brattleboro, Vermont, 287 F.3d 162 (2d Cir. 2002); West's Key Number Digest, Searches and Seizures  [image: image5.png]


173.1.
Objectively reasonable belief of officers: Police officer's belief that third party had authority to consent to search of gun case in trailer was objectively reasonable, as required to justify search under apparent authority doctrine; third party was long-term resident of trailer, case was in plain view in living room, when asked about its contents, third party did not disclaim ownership, but knowledge regarding whether gun was then in it, and when asked by officer whether he could search case, third party did not disclaim ownership, but gave consent. U.S.C.A. Const.Amend. 4. U.S. v. Ruiz, 428 F.3d 877 (9th Cir. 2005); West's Key Number Digest, Searches and Seizures  [image: image6.png]


177.
The Alaska Supreme Court, stating that it was adopting the majority view, has held that the consenter's apparent authority to give a consent to search is sufficient, and that actual authority is not required. Nix v State (Alaska) 621 P2d 1347.
The test for determining whether one has a reasonable expectation of privacy is not only whether the person has an actual or subjective expectation of privacy, but also whether that expectation is of a type which society at large is prepared to recognize as being reasonable. State v Ragsdale (La) 381 So 2d 492.
[Top of Section]
[END OF SUPPLEMENT]
§   3. What constitutes "common authority over property"
[Cumulative Supplement]
With respect to the authority necessary to confer an independent right to consent to a search, the courts generally agree that a person with equal rights of access, occupancy, and use can give a valid consent to a search of premises or property. Thus, the decisions have generally upheld the validity of a consent given by a person with rights of possession and control over the property equal or superior to those of the person against whom the search is directed.[FN40] If several persons have coequal rights to possession and control of the premises in question, any one of them may give a valid consent to a search thereof.[FN41]
Similarly, the courts generally have held that persons with possessory rights inferior to those of the suspect cannot give a valid consent to search.[FN42] Even consents given by a defendant's wife or paramour have been held invalid where there was no evidence that she had equal rights of access to or control over the premises searched.[FN43] Likewise, a person's mere possession of a key to the defendant's house does not give him the right to consent to a search thereof, where it is clear that he did not have equal rights to the use or occupation of the house.[FN44]
In determining whether a consenting person possesses common authority over premises or effects searched, the Supreme Court has rejected reliance on technical property concepts, so that a mere property interest in the premises is insufficient basis for a consent.[FN45] Thus, in a case where the defendant's wife had separated from him and moved to another residence six months before the search, she did not use or have the requisite access to or control over the marital residence for most purposes, and therefore did not have sufficient authority to give a valid consent to a search thereof, even though she was the joint owner of the residence and equally liable on its mortgage.[FN46] Similarly, where the defendant and the third-party consenter, both signing the lease and being responsible for the entire rent, leased a commercial building, but conducted separate businesses in separate rooms, the cotenant's legal property interest as colessee of the building was insufficient to give him authority to consent to a search of the defendant's room.[FN47]
In determining whether a consenter had superior or equal rights of possession and control the courts have considered a multitude of factors, including legal title to, actual possession of, and de facto control over the premises or effects, as well as familial, monetary, and employment relationships between the consenter and the defendant, all of which factors are necessarily interrelated. In addition, in a jurisdiction where the apparent authority doctrine is utilized, the courts may also consider the searching officer's good faith belief, or lack thereof, that the person had authority to give consent.[FN48]
CUMULATIVE SUPPLEMENT
Cases:
Father who owned garage and allowed defendant son to use part of it to operate automobile repair shop could give valid consent to search of repair shop, where father usually had unobstructed access to repair shop. United States v Evans (1994, CA7 Ind) 27 F3d 1219.
In United States v Baswell (1986, CA8 Ark) 792 F2d 755, the court held that, although the man in charge of maintenance of a vacation home did not have common authority with a friend who had the owner's permission to stay in the house, the maintenance man did have implied authority to authorize police entry if he thought something illegal was occurring in the house. Hence, the maintenance man's consent to a search based on his suspicion that the friend had stored cocaine in the house was proper.
When guest in private home has private container to which homeowner has no right of access, homeowner lacks power to give effective consent to search of closed container. Thus, police were without authority to search defendant guest's suitcase consented to by defendant's girlfriend who was tenant-lessee of premises in which suitcase was found where there was no evidence that girlfriend exercised mutual use or possessed joint interest and control over suitcase necessary to legitimatize her consent to search it; girlfriend stated, and searching officer knew, that suitcase belonged only to defendant guest, and there was no suggestion that girlfriend had ever used or been permitted to use it. United States v Salinas-Cano (1992, CA10 NM) 959 F2d 861.
Defendant's father, who owned farm on which defendant's residential compound was located, and defendant's brother, who had ownership interest in farm and lived in same compound, had common authority to consent to search of compound, including areas where farm equipment and crops were stored, even though they normally never went into areas where marijuana was planted, where defendant testified that his father and brother regularly came onto property whenever they wanted, and could go anywhere on property without restriction, thus defendant assumed risk that they might permit police officers to search those areas where marijuana was found. People v Breidenbach (1994, Colo) 875 P2d 879.
Defendant's sister had authority to consent to search of bedroom which defendant occupied in her apartment, after she called police after overhearing telephone conversation by defendant indicating that he was dealing drugs, where (1) sister was sole lessee of apartment and defendant had been staying there only about week, and sister had been free to enter room occupied by defendant, indicating that she had sufficient control and authority to consent to search of her entire apartment; (2) although defendant claimed he had paid rent for room, it was questionable whether $25 to $30 he had given her was to help out with bills rather than to give him some exclusive dominion over particular part of apartment; and (3) defendant had no legitimate or reasonable expectation of privacy in conducting criminal business in his sister's home. Ford v State (1994) 214 Ga App 284, 447 SE2d 334, reconsideration den (Jul 29, 1994).
Defendant's traveling companion had "actual authority" to consent to police search of defendant's suitcase at airport, even though companion informed officers that suitcase belonged to defendant, who was in airport at that time; suitcase bore claim tag with companion's name, defendant entrusted suitcase to companion under circumstances which defendant understood created high risk that police might ask companion to consent to such search, i.e., it contained controlled substance and appeared to belong to companion, and defendant gave companion custody and control not for purpose of safekeeping, but to transport controlled substance and to avoid detection himself. U.S.C.A. Const.Amend. 4. State v. Taylor, 968 P.2d 315 (Nev. 1998).
Game wardens executing search warrant on dairy farm where it was believed defendant had hidden untagged deer had reasonable belief that defendant's father had common authority over farm to consent to search of building that was not specified in warrant, since father lived on farmstead which had been in family for generations and had only recently been passed on to next generation; wardens were told that defendant lived on other end of farmstead approximately a quarter mile away, but were not told that father was not involved in dairy operation or otherwise lacked authority over farm; and tracks in snow led from father's house to building to which father led wardens where deer were found. State v Zimmerman (1995, ND) 529 NW2d 171.
[Top of Section]
[END OF SUPPLEMENT]
§   3.5. What constitutes "common authority over property"—Apparent authority
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Officers' reasonable belief: Officers' belief that woman had the authority to consent to their entry into plaintiff's residence was reasonable, and thus their initial entry into the house did not violate plaintiff's Fourth Amendment rights, where officer had seen the woman and plaintiff together often and believed them to be very close, but officers could have only reasonably believed that woman had permission to grant access, and not common authority over the area, where officer also knew that the woman and plaintiff were not married, that they maintained separate residences, and that, and at the most, they occasionally spent the night at each other's residence. U.S.C.A. Const.Amend. 4. Koch v. Town of Brattleboro, Vermont, 287 F.3d 162 (2d Cir. 2002); West's Key Number Digest, Searches and Seizures  [image: image7.png]


173.1.
Court affirmed conviction for drug and firearms offenses, in spite of defendant's contention that trial court improperly rejected motion to suppress evidence seized from apartment closet that he kept locked, where, although female cotenant had no actual authority to unlock closet and reveal contents to police officers, evidence seized was not required to be suppressed where officers had acted under reasonable belief that cotenant had had authority to enter closet; she was obvious inhabitant of apartment, had key to closet in her possession, and had opened door to closet in presence of officers; further, closet was located near front entry of apartment, in area that implied general access. United States v Kinney (1992, CA4 Md) 953 F2d 863.
Reasonable reliance: The government cannot establish that its agents reasonably relied upon a third party's apparent authority over property to justify search of that property if agents, faced with an ambiguous situation, nevertheless proceed without making further inquiry; if the agents do not learn enough, or if the circumstances make it unclear whether the property about to be searched is subject to mutual use by the person giving consent, then warrantless entry is unlawful without further inquiry. U.S.C.A. Const.Amend. 4. U.S. v. Waller, 426 F.3d 838, 2005 FED App. 0422P (6th Cir. 2005); West's Key Number Digest, Searches and Seizures  [image: image8.png]


173.1.
Subjective test: Reasonable officer in state trooper's position could have thought that employee driver of drug-trafficking defendant's tractor-trailer rig had authority to consent to trooper's warrantless search of trailer after stopping rig for purported traffic violation where trooper knew at time of search that driver was hauling load that did not belong to him, driver, although he told trooper "It's not up to me" when asked to authorize search, immediately signed consent form, and there was no lock or seal on trailer door to indicate that driver was forbidden to open trailer. United States v Jenkins (1996, CA6 Tenn) 92 F3d 430.
Non-resident who answered police officer's knock could not give valid consent to search the apartment, despite government's contention that non-resident had apparent authority to consent because he answered the front door and appeared to be alone in the apartment; mere fact of access, without more, did not indicate that the access was authorized, and the surrounding circumstances were such that a reasonable person would not presume, without further inquiry, that non-resident resided in the apartment, where, inter alia, officer knew that another person lived in the apartment, and knew that non-resident's name was not on the lease. U.S.C.A. Const.Amend. 4. U.S. v. Reid, 226 F.3d 1020 (9th Cir. 2000); West's Key Number Digest, Searches and Seizures  [image: image9.png]


173.1.
Under the "apparent authority" doctrine, a search will be valid if the facts available to the police officer at the time of the search would warrant a reasonable person in the belief that consent to search was given by someone with authority over the items or containers to be searched. U.S.C.A. Const.Amend. 4. U.S. v. Poulack, 82 F. Supp. 2d 1024 (D. Neb. 1999); West's Key Number Digest, Searches and Seizures  [image: image10.png]


173.1.
Although defendant's daughter consented to search of house that she shared with defendant, she did not have apparent authority to consent to search of locked closet, which was located on main landing and contained.32-caliber revolver, since she did not have key to padlock and thus did not have joint access. People v Cooney (1991) 235 Cal App 3d Supp 1, 286 Cal Rptr 765, 91 CDOS 10228 (order denying defendant's motion to suppress reversed).
Defendant's girlfriend lacked actual or apparent authority to consent to search of defendant's shaving kit located inside suitcase which was inside hotel room; items involved in search, suitcase and shaving case, were personal to user, girlfriend identified items as belonging to defendant, testimony also made clear that contents were wholly male, girlfriend seemed uncertain of contents of suitcase, which was closed and sitting against wall, there was no indication that she had been given permission to access either item or that she mutually used either item, and girlfriend informed police that defendant was hiding drugs from her and that they might be hidden in suitcase or shaving kit. U.S.C.A. Const.Amend. 4. Marganet v. State, 927 So. 2d 52 (Fla. Dist. Ct. App. 5th Dist. 2006); West's Key Number Digest, Searches and Seizures  [image: image11.png]


173.1.
In determining whether "apparent authority" to consent to a search exists, a court must determine whether the searching officer believed some untrue fact that was then used to assess the extent of the consent-giver's use of and access to or control over the area searched, whether it was objectively reasonable under the circumstances to believe that the fact was true, and whether, assuming the truth of the reasonably believed but untrue fact, the consent-giver would have had actual authority. U.S.C.A. Const.Amend. 4. State v. Taylor, 968 P.2d 315 (Nev. 1998).
Evidence that occupant had joint access or control of apartment, even though she had no legal right under lease agreement, was sufficient to support finding that her consent to police search, which resulted in defendant's arrest, was valid; occupant answered door when police arrived, she told police that she lived at apartment and kept her belongings there, and brought her belongings to police to be searched, and she knew layout of apartment and told police who else lived there. State v Lambert (1995) 134 Or App 148, 894 P2d 1189.
[Top of Section]
[END OF SUPPLEMENT]
§   4. Exclusive use doctrine
[Cumulative Supplement]
While it is undoubtedly reasonable to conclude that a person who decides to share premises with another cannot and does not expect the absolute privacy that would accompany sole possession, it is also undoubtedly true that one cotenant may still reasonably expect to maintain certain information confidential from the other cotenant.[FN49] The mere fact that two or more persons have joint access or control of certain premises for most purposes does not compel the conclusion that they each have such access or control over all portions of the premises, or over all property contained within the premises; the Supreme Court in the Matlock decision[FN50] spoke in terms of a coinhabitant giving a consent to search the common areas of the premises.[FN51]
In recognition of the above, several jurisdictions have modified the possession and control rule by adherence to what has been called the exclusive use doctrine. Under this doctrine the scope of a search pursuant to consent given by a cotenant is limited to areas held in common. In other words, a person can give a valid consent only as to areas or objects over which he exercises possession and control.[FN52]
The applicability of the exclusive use doctrine is most likely to be in issue in cases where, although it is conceded that the consenter had authority over the premises generally, it is claimed either that a portion thereof was set aside for the exclusive use of defendant, or that the particular property searched or seized was the personal property of the defendant. Thus, exclusive use issues have arisen in cases involving searches of one family member's bedroom on the basis of another family member's consent,[FN53] searches of a guest's property on the basis of a host's consent,[FN54] searches of an employee's desk based on the employer's consent,[FN55] and searches of one business colessee's separate room on the basis of the other colessee's consent.[FN56]
The exclusive use doctrine is based on the fact that a third party has no authority over objects or areas that are in the exclusive control of the defendant; therefore a third party cannot consent to a search and seizure of such objects or areas. Thus, the doctrine may invalidate a particular search even in cases where the consenting third party had greater possessory rights over the premises generally, but no possessory rights over the property searched or seized.[FN57] For example, in one case the police, during a search of an apartment directed at and consented to by its owner, seized and searched an overnight bag belonging to the defendant, an overnight guest of the owner. The court, in granting the defendant's motion to suppress evidence found in the overnight bag, held the apartment owner's consent invalid as to the defendant's personal effects within the bag.[FN58]
The same type of reasoning has been used with respect to rooms set aside exclusively for one person's use. Thus, in a case where the defendant lived in his mother's house in quarters set aside for his exclusive use, locked the door to his room, and told his mother to let no one enter, it was held that a search of his quarters conducted pursuant to his mother's request and consent was invalid as against the defendant.[FN59]
The exclusive use doctrine has been described as protective of secondary rights of privacy, and it has been suggested that the rights protected by the doctrine may not be as great as the rights of privacy in the dwelling itself. Thus, a co-occupant's right of access to an inner room, even when not coupled with a right to use of such room, may suffice to sustain a third-party consent. Similarly, a third-party consent to search personal effects of the defendant may be upheld on the basis of the third party's mere access to, but not use of, such property.[FN60] Indeed, one court has spoken of the doctrine as protecting "enclosed spaces" from which the nonconsenter has the right to exclude others,[FN61] and some jurisdictions apparently limit the doctrine's protection to closed or locked containers and to areas where others need the defendant's permission to enter, with the doctrine being inapplicable when others have an independent right to enter.[FN62] Indeed, in some cases courts have upheld searches of the defendant's personal effects even though the third-party consenter had been instructed by the defendant not to give such consent.[FN63]
It seems clear that courts are more likely to apply the exclusive use doctrine in a situation where some kind of breaking was required to search the particular room or effects in question, since such fact demonstrates that the consenting third party was, in fact, excluded from use of the area or object broken into. Moreover, the fact that a breaking was necessary should make it reasonably apparent to the searching police that the particular property belonged exclusively to the defendant and that the consenter was without authority to permit the search.[FN64] However, the fact that the room or property in question was not locked does not necessarily preclude application of the exclusive use doctrine. Thus, in cases where it was clear that the particular room or property was set aside for the defendant's personal use, courts have struck down searches based on third-party consent.[FN65]
CUMULATIVE SUPPLEMENT
Cases:
Closed suitcase stored in closet: Apartment resident, who allowed defendant to store belongings in apartment, did not have actual authority to grant consent for police officers to search defendant's closed, zipped suitcase which was stored in bedroom closet at apartment, since resident did not have common authority over suitcase; resident and defendant had mutual understanding that suitcase contained defendant's private personal effects, defendant did not give resident permission to open suitcase, resident never opened suitcase, and suitcase contained not only firearms, but personal toiletries used by defendant who showered at apartment. U.S.C.A. Const.Amend. 4. U.S. v. Waller, 426 F.3d 838, 2005 FED App. 0422P (6th Cir. 2005); West's Key Number Digest, Searches and Seizures  [image: image12.png]


173.1.
Defendant's sister had authority to consent to state police officers' warrantless search of her house located behind her primary residence where record indicated that defendant did not yet own house searched but was in process of purchasing it from his sister at time of challenged search; officers, however, exceeded scope of sister's consent where she only consented to have them "check her residence" and did not consent to search of her premises or surrounding property, and officers proceeded some 50 yards beyond her residence in conducting challenged search. United States v Roark (1994, CA6 Ky) 36 F3d 14, 1994 FED App 347p.
Closed dresser drawer: Lessee of home lacked actual authority to consent to warrantless search of bedroom dresser drawer, where guest enjoyed exclusive access to drawer; guest had been staying at the home for several days, he slept in the bedroom and lessee slept on couch downstairs, she cleared drawers for guest and told him they were his drawers, and lessee did not go into the drawers and did not know what was in them. U.S.C.A. Const.Amend. 4. Halsema v. State, 823 N.E.2d 668 (Ind. 2005); West's Key Number Digest, Searches and Seizures  [image: image13.png]


177.
Permission to speak with defendant given downstairs in common area of residence by defendant's stepfather (owner of residence) did not amount to consent for entry into 38-year-old defendant's upstairs bedroom, especially given officers' knowledge of defendant's age, together with facts that bedroom door was closed and that stepfather did not open door but stood to side as officers opened door and entered; under circumstances, some inquiry by officers was warranted concerning stepfather's access to, and mutual use of, bedroom. People v Russo (1994, 4th Dept) 201 AD2d 940, 607 NYS2d 520, app den 83 NY2d 857, 612 NYS2d 389, 634 NE2d 990 and cert den (US) 130 L Ed 2d 158, 115 S Ct 234.
Bedroom: Warrantless search of defendant's bedroom pursuant to defendant's deaf brother's consent was unreasonable, where police officers knew that brother did not share the bedroom with defendant but did not investigate further to determine whether brother had the authority to consent to the search. U.S.C.A. Const.Amend. 4. Malone v. State, 163 S.W.3d 785 (Tex. App. Texarkana 2005), petition for discretionary review refused, (Oct. 26, 2005); West's Key Number Digest, Searches and Seizures  [image: image14.png]


178.
Where defendant's sister was given keys to house owned by mother and occupied by mother and defendant, sister's husband kicked down locked door to crawlspace where defendant was growing marijuana, and sister called police, who conducted warrantless search of crawlspace, sister did not have authority to consent to search of area of house to which she did not have keys; further, police could not reasonably have believed, given sister's lack of key to crawlspace and fact that door had to be kicked in to gain access to crawlspace, that sister had authority to consent to search. State v Elder (1991, Utah App) 815 P2d 1341, 167 Utah Adv Rep 5.
[Top of Section]
[END OF SUPPLEMENT]
§   5. Abandonment of property
[Cumulative Supplement]
The abandonment doctrine, which comes from the possession and control approach, may sometimes be relied on to validate a search without directly confronting the issue of the validity of a third-party consent. If the evidence shows that the person against whom the search was directed had abandoned the premises prior thereto, then that person no longer had any possessory interest or right therein.[FN66] If the defendant has abandoned the property, then the possession and control over the property revert to the original possessor, who may give a valid consent. The abandonment doctrine is most likely to be of importance in a situation, such as a landlord-tenant situation, where the consenting third party would not have a sufficient possessory interest to consent to the search absent the finding of abandonment.[FN67]
CUMULATIVE SUPPLEMENT
Cases:
Medical records removed from office premises by law enforcement authorities were properly obtained where physician had been evicted from premises, and where landlord told investigator that physician had been evicted and that he was going "trash" records and offered to turn them over to investigator. Records were abandoned by physician despite his claim that he did not intend to abandon them: he surrendered his key to premises to landlord eight months earlier in December 1989 and paid no rent thereafter; although he testified that he visited premises in January, March and June of 1990, he took no action to assert control over premises or records therein; though he denied being served, he admitted having received notice of eviction and, thereafter, of visiting premises and finding that lock had been changed; though he testified that he was unable to complete telephone calls to landlord, landlord's agent or person in charge of premises, he did not seek to meet them on premises or at their offices; and, though he surely had reason to be concerned about records at that point if he did not intend to abandon them, he did nothing. People v Del Gizzo (1993, Sup) 156 Misc 2d 720, 594 NYS2d 583.
[Top of Section]
[END OF SUPPLEMENT]
§   6. Effect of defendant's presence or absence from scene
[Cumulative Supplement]
In many cases a third-party consent is obtained and the search is conducted in the absence of the defendant, who not infrequently has been arrested and incarcerated. The absence of the defendant from the scene of the premises searched has no effect on the validity of the third-party consent, and the consent of a person with sufficient authority over the premises or effects searched is valid as against the absent nonconsenting suspect with whom the authority is shared.[FN68]
If the defendant is present at the premises at the time of the search and objects to it, the fact that an otherwise valid third-party consent was given elsewhere does not justify the police in conducting the search, and evidence seized over the defendant's objection in such a search is inadmissible against him.[FN69]
When both joint tenants are present at the time of the search, with one joint tenant consenting while the other refuses to consent and objects to the search, there is a divergence of authority as to whether the police may conduct the search, with at least some courts holding the refusal takes priority.[FN70]
Thus, the validity of a third-party consent often may turn on the fortuity of the presence or absence of the defendant at the scene, a result that has been criticized by some commentators.[FN71]
CUMULATIVE SUPPLEMENT
Cases:
In People v Veiga (1989, 5th Dist) 214 Cal App 3d 817, 262 Cal Rptr 919, review den, defendant was convicted of violations of the health and safety code. On appeal, the core issue was whether a third party effectively consented to police entry into defendant's house. The court of appeals affirmed, finding permission by a co-occupant in joint possession of the house was valid, even though the co-occupant was absent from the premises and the defendants did not expressly consent themselves. The co-occupant was the sister of one of the defendants. She arrived home to discover that her brother was holding a party at the house in which they resided with their grandmother and for which she and the grandmother paid rent. From an outside phone she instructed a police officer to do "whatever was necessary" to "put a stop to" the party. Under these specific facts, neither the presence of the defendants in the home nor the absence of any affirmative expression of consent on their part invalidated the entry.
[Top of Section]
[END OF SUPPLEMENT]
§   7. Relationship between third party and defendant
[Cumulative Supplement]
While the status relationship test is no longer generally used,[FN72] the relationship between the consenting person and the defendant is still of great importance in determining the validity of a third-party consent. The relationship between the third party and the defendant is often, in fact, indicative of the existence or absence of joint control. For example, a husband and a wife may ordinarily be assumed to have joint control of their marital residence.
Moreover, there is a tendency of lower courts to classify third-party consent cases by reference to status relationships, even when the controlling test is the possession and control test. In addition, the relationship between the parties may be used to clarify an ambiguous possession and control situation.[FN73] For all these reasons, it is still helpful to classify recurring situations by reference to the relationship between the consenter and the defendant.[FN74]
CUMULATIVE SUPPLEMENT
Cases:
Kidnap victim: Although kidnap victim impliedly consented to police officers' warrantless entry into defendant's apartment and their seizure of gun found in closet, no reasonable officer would have believed that victim had common authority over closet so as to authorize victim to consent to seizure of gun where, as far as police knew, victim had only been present in apartment for four days, government produced no evidence that she had any personal possessions in apartment, and she was physically restrained from leaving apartment by locked armored gate. United States v Johnson (1994, CA6 Mich) 22 F3d 674.
In criminal prosecution, court would grant defendant's motion to suppress evidence seized from defendant's apartment, notwithstanding that defendant's girlfriend had consented to search of apartment, since defendant possessed dominant and controlling interest in apartment, and no reasonable person could have concluded that girlfriend had either common authority over apartment, substantial interest in it, or express or implied permission to exercise access to it. United States v Gonzalez Athehorta (1990, ED NY) 729 F Supp 248.
Father-in-law: Warrantless search that defendant's former father-in-law conducted, at request of police, of garage/shop where he and defendant conducted their businesses was proper based on consent, even assuming former father-in-law acted as agent of police and even though he predominantly used one side of the garage/shop, where evidence in murder prosecution at which bottle of paraquat discovered during search was admitted established that former father-in-law and defendant had common authority over entire garage, including cabinet where bottle was found. U.S.C.A. Const.Amend 4. People v. Catlin, 26 Cal. 4th 81, 26 Cal. 4th 1060c, 109 Cal. Rptr. 2d 31, 26 P.3d 357 (2001), as modified, (Sept. 26, 2001); West's Key Number Digest, Searches and Seizures  [image: image15.png]


33.
Host had authority to consent to police officers' warrantless search of bedroom in which defendant was staying, and thus search was not unreasonable under Fourth Amendment, where host was sole tenant of apartment, host had free access to all areas of apartment, including guest's bedroom, and defendant had refused to comply with host's repeated requests for defendant to leave his apartment. U.S.C.A. Const.Amend. 4. State v. Brown, 612 N.W.2d 104 (Iowa Ct. App. 2000); West's Key Number Digest, Searches and Seizures  [image: image16.png]


174.
Defendant's brother gave a valid consent to police officers to enter their house to search for computer files, and thus a subsequent search of the brother's computer, which led to a computer file on which the defendant had stored child pornography, was not unlawful; the police were looking for computer evidence regarding two homicides committed by another family member, and the brother stated that he consented to the police officers entrance and search of his computer. U.S.C.A. Const.Amend. 4. Com. v. Hinds, 437 Mass. 54, 768 N.E.2d 1067 (2002); West's Key Number Digest, Searches and Seizures  [image: image17.png]


186.
Social host: The resident owner of a house had authority to permit the police to enter and search his house where (1) the defendant had been living in the house for about 6 weeks, but (2) he had no fixed space of his own and slept either on a couch in the living room or in a room upstairs, (3) he kept his clothes and personal possessions in a cardboard box, and (4) he paid no rent. Commonwealth v Eagles (1995) 419 Mass 825, 648 NE2d 410.
Motel maid: Motel maid did not have authority, even as agent of owner of premises, to consent to search of motel room in which she had found suspected narcotics, as long as room was validly registered to guest; however, based on facts available to officer at moment, including absence of any cars in parking lot near room, fact that doors of room and surrounding rooms were open as if rooms were being cleaned, and absence of visible personal effects in room, officer could reasonably have believed that room was vacant such that maid had apparent authority to consent to search. Jones v Commonwealth (1993, Va App) 432 SE2d 517.
[Top of Section]
[END OF SUPPLEMENT]
§   8. Spousal consents
[Cumulative Supplement]
The most common third-party consent situations considered by the courts are ones in which one spouse, usually the wife, has consented to a search directed against the other spouse. The courts generally have held that the consent of one spouse to a search of the premises jointly held with the other spouse is valid, and the cases generally seem to assume that, unless otherwise shown, both spouses are in joint possession of marital premises.[FN75]
The validity of a spousal consent is based on the consenting spouse's joint possession and control over the searched premises, thereby giving such spouse the independent right to permit a search thereof; the validity of the consent does not depend on the consenter's status as husband or wife.[FN76] Thus, if the evidence shows that the nonconsenting spouse actually was in exclusive possession and control of the property that was searched and seized, then the consent of the other spouse is ineffective, even if legal title to the property is in the consenting spouse's name.[FN77]
For example, in a case where the wife had separated from her husband approximately six months before the search and marriage dissolution proceedings were pending at the time of the search, the court held her consent to the search directed against her husband invalid, notwithstanding her joint ownership of and joint liability on the mortgage for the marital home, and her possession of a key thereto. The court stated that while the wife had a property interest in the premises, she did not use or have requisite access to or control of the residence for most purposes, and therefore did not have common authority over it; joint ownership of the premises, alone, was held insufficient to validate the consent.[FN78]
In another case the wife, after her husband's arrest, consented to a search of the garage where their household goods were temporarily stored, the garage being about two blocks from their temporary residence. The court, noting that the husband alone had leased the garage, that he had kept the only key to it on his key ring, that there was no evidence he had ever given his wife the key to enter the garage, and that the key had been given to the wife by the police, held that she did not have an equal right of access to the garage and therefore had no independent right to consent to a search thereof.[FN79]
In a jurisdiction following the exclusive use doctrine, an otherwise valid search pursuant to a spousal consent may be held invalid if it extends to areas or personal effects not of the type ordinarily under joint control.[FN80] Thus, it has been pointed out that, while a wife may consent to a search of the common areas of a house jointly occupied and controlled by her, a distinction should be made between a search of such common areas and a search of her husband's personal effects, the latter being unreasonable.[FN81]
For example, in one case the police, after taking the defendant into custody, obtained his wife's consent to a search of the house. The police found and opened a cuff link case in a dresser drawer in the bedroom, discovering stolen jewelry hidden there. The court held that, regardless of the wife's authority generally to consent to a search of the house as joint occupant thereof, the search of the husband's personal effects clearly went beyond the scope of whatever authority to consent she had. Since the cuff link case was clearly identified as the husband's, the wife had no authority to consent to it being opened.[FN82]
Some courts have applied what has been called the estrangement or hostility doctrine to hold that a consent given by a hostile or angry spouse cannot validate a search directed against the other spouse. However, most states have rejected the estrangement doctrine. The majority view is that the motives of the consenting spouse are irrelevant, since the consent is an exercise of the spouse's personal right to permit a search.[FN83]
For consent purposes, a paramour living with the defendant generally has been treated the same as a spouse, with the paramour's right to consent to a search dependent on his or her possessory rights over the premises.[FN84] Thus, a woman may give a valid consent to a search of the house, including the bedroom jointly occupied by her and the defendant, if she has the requisite mutual use and joint access or control of the premises and the bedroom.[FN85]
However, it should be borne in mind that in many situations a paramour may, in fact, not be in joint possession and control of the defendant's residence, and therefore may have no right to consent to a search thereof. Thus, in one case the defendant's paramour consented to a search of his hotel room, revealing evidence of a burglary. Although the paramour had stayed with the defendant every night for the preceding two months, she was not a full-time resident of his room, but rather lived with and kept her clothes at her mother's house. She paid no rent to the defendant, and had told the police that she was living with but not married to the defendant. The court, stating there was no evidence indicating that the paramour had equal rights in or joint control over the hotel room, held that she had no right to consent to the search of the room.[FN86]
In another case a search was held invalid where the only evidence concerning the capacity of a 17-year-old woman to consent to the search was the testimony of police that the woman was in the apartment, that women's clothing and other items were in the apartment, and that she told the officers they could search. The court found there was insufficient evidence of her use and occupation of the apartment to establish her capacity to consent to a search thereof.[FN87]
CUMULATIVE SUPPLEMENT
Cases:
Defendant's wife voluntarily consented to warrantless search of defendant's apartment, where wife opened apartment door, admitted police officers, and verbally consented to search, and evidence showed that wife spoke both English and Spanish and was employed outside the home by a social services organization. U.S.C.A. Const.Amend. 4. U.S. v. Garcia, 339 F.3d 116 (2d Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image18.png]


181.
Probable cause existed for warrantless arrest of suspect for felon in possession of firearm, even if arresting officers did not subjectively believed that they had probable cause to stop suspect, where motorist's wife had informed two federal agencies that suspect kept three rifle-type guns in house, wife had produced silencer she had discovered day before, officers checked wife's identification and suspect's criminal record before arrest, and wife actively cooperated in agency's further investigatory plans by consenting to search, participating in plan to lure suspect from house, and accompanying officers on search. U.S.C.A. Const.Amend. 4. U.S. v. Cooper, 1 Fed. Appx. 399 (6th Cir. 2001); West's Key Number Digest, Arrest  [image: image19.png]


63.4(6).
Defendant's wife had authority to consent to warrantless search of farmhouse located on property on which their residence was also located; mere fact that wife neither used farmhouse nor left any personal effects there did not bear on whether defendant maintained exclusive dominion over structure, and wife's testimony that, although she never wanted to enter farmhouse, she could have entered if she wanted to, demonstrated that she was not denied access to farmhouse but rather made it habit not to enter it. United States v Duran (1992, CA7 Wis) 957 F2d 499.
Although court would reverse and remand narcotics conviction, trial court properly denied motion of defendant to suppress cocaine and other evidence seized after search of storage room in building in which defendant lived since evidence supported magistrate's finding that defendant's wife had given valid consent to search entire storage room; wife's possession of key to storage room gave her apparent authority to consent, and apparent authority was enough. United States v Rodriguez (1989, CA7 Ill) 888 F2d 519, and on remand, (ND Ill) 732 F Supp 905.
Objected-to spousal consent: Defendant's wife's consent to state trooper's search of defendant's home computer did not overrule defendant's previous denial of consent for search of computer, and thus, wife's consent was not valid as authorization for search. U.S.C.A. Const.Amend. 4. U.S. v. Hudspeth, 459 F.3d 922 (8th Cir. 2006); West's Key Number Digest, Searches and Seizures  [image: image20.png]


178.
Spouse who jointly owns and occupies marital home with prospective defendant may consent to a search thereof with same effect as if defendant himself had consented. U.S.C.A. Const.Amend. 4. U.S. v. Backus, 349 F.3d 1298 (11th Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image21.png]


178.
Battered wife: Battered wife still retained joint access to, or control over, marital house that she owned with her abusive husband, so as to have authority to consent to search thereof, even though wife, after fleeing in fear for her life with minor child, had not occupied premises for six months and, having left her job and with no income to do so, had not made any mortgage or other payments; lawless man could not use violence to drive his wife away and then reasonably expect the law to give him the benefit of her absence, by holding that she had no authority to consent to search of premises for evidence of his criminal misconduct. U.S.C.A. Const.Amend. 4. U.S. v. Backus, 349 F.3d 1298 (11th Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image22.png]


178.
Reasonable expectation of privacy between spouses: Although defendant had reasonable expectation of privacy in password-protected files on computer in his home, defendant's wife had substantial, legitimate, and overarching interest in all aspects of computer, such that it was objectively reasonable for defendant to understand that his privacy was not absolute, but contingent on wife's decisions, and thus, wife's consent to police search of computer was valid; wife leased computer in her name, alleged fraud and online activity that police were investigating occurred in accounts in wife's name, computer was located in living room, a common area of the home, computer was on when officers entered home, although defendant had purportedly left the area, and files were not encrypted. U.S.C.A. Const.Amend. 4. U.S. v. Buckner, 407 F. Supp. 2d 777 (W.D. Va. 2006); West's Key Number Digest, Searches and Seizures  [image: image23.png]


178.
Child molestation defendant's wife had authority to consent to seizure of their computer during warrantless search their home, despite defendant's claim that his wife lacked authority to consent because computer contained records of his internet browsing, which were record of his personal thoughts and associations; at time of search, defendant and his wife were married and resided together in house, wife purchased computer, and it was available to entire family. U.S.C.A. Amend. 4; Const. Art. 1, §  1, Par. 13. Walsh v. State, 236 Ga. App. 558, 512 S.E.2d 408 (1999); West's Key Number Digest, Searches and Seizures  [image: image24.png]


178.
Wife retained sufficient authority over marital residence to consent to search of residence, though she had taken her child and moved to "safe house" three days earlier after she had been physically abused by husband. Evidence tended to show that she did not voluntarily abandon her homestead rights or rights over use or access to premises, and there was no evidence to show that husband did anything such as chaining locks, obtaining restraining order, or removing wife's possessions from property in effort to restrict her common authority or relationship to property. Wife had access to property, visited premises to retrieve personal property she had left there, left premises because of husband's action, was not in any way discouraged or restrained from returning to property, and had only been gone three days when consent to search was given. State v Ratley (1992) 16 Kan App 2d 589, 827 P2d 78.
A trial court did not err in overruling a capital murder defendant's motion to exclude certain physical evidence seized from his automobile, even though the search was conducted pursuant to consent given by the defendant's wife who may not have had mutual use of the car, since the police were reasonable in their belief that the wife had common authority, mutual use, and joint control over the car where the wife held title to the car, she told the police she owned the car and provided them with keys, and she never indicated that the car had been in the defendant's sole possession. Mettetal v State (1993, Miss) 615 So 2d 600.
Evidence discovered in search of defendant's automobile authorized by defendant's wife was properly admitted, where car was registered in wife's name, her consent to search was given voluntarily, and police officers who performed search reasonably believed that wife had common authority and joint control over, and mutual use of, automobile. Mettetal v State (1993, Miss) 615 So 2d 600.
Officers' belief that wife had authority to consent to search of shoebox containing drugs was reasonable, even though paraphernalia was not wife's property, where when police inquired about presence of drugs, wife stated drugs were upstairs in shoebox in her room by bed, she led police into room containing double bed and filled with men and women's clothing and shoes, shoebox was located in bedroom, which appeared to be shared by her and husband, shoebox was sitting at side of bed in open view, wife knew exactly what contents of shoebox were, and wife pointed at shoebox, and stated she believed dope was in shoebox. U.S.C.A. Const.Amend. 4. State v. Lewis, 17 S.W.3d 168 (Mo. Ct. App. E.D. 2000); West's Key Number Digest, Searches and Seizures  [image: image25.png]


178.
Defendant's wife, as co-occupant of apartment, had equal authority to provide police with access to premises and contents where defendant had been arrested for domestic violence and was taken from apartment before wife consented to search. Consent to search of one person who possesses "common authority" over premises is valid as against absent, nonconsenting person with whom authority is shared. State v Smith (1993, Mo App) 850 SW2d 934.
Defendant's wife had apparent authority to consent to search of his home, and police properly relied on such authority in searching for and seizing weapon, where (1) wife had gone to police station complaining that defendant had assaulted her, had threatened her with gun and had prevented her from removing their child from home, and (2) police returned to house at wife's request. People v George (1989, 2d Dept) 150 AD2d 486, 541 NYS2d 88, app den 74 NY2d 809, 546 NYS2d 567, 545 NE2d 881.
Defendant's wife had authority to consent to search of home she shared with her husband, pursuant to statute providing that law enforcement officers may conduct search and make seizures, without search warrant or other authorization, if consent to search is given, and that such consent may be given by person who by ownership or otherwise is reasonably apparently entitled to give or withhold consent to search of premises, where, notwithstanding prior case law holding that wife had no authority to consent to search of home shared with husband, wife clearly meets statutory definition of persons authorized to give consent, and prior cases were likely premised on now repugnant and untenable view that husband was master of wife. State v Worsley (1994) 336 NC 268, 443 SE2d 68.
Cocaine-distribution defendant's wife had common authority with defendant over rental storage unit, even though she did not sign lease for or have key to unit, where she stored substantial amount of her personal property there; thus, she had actual and apparent authority to consent to search of unit. Tersigni v General Tire (1993, Summit Co) 91 Ohio App 3d 757, 633 NE2d 1140, motion overr 68 Ohio St 3d 1466, 627 NE2d 1005.
Trial court in prosecution for sexual assault properly determined that consent of defendant's wife to search their home was voluntary, and denied defendant's motion to suppress basketball shoes found in bedroom closet, where, although home had been under police surveillance through early morning hours and wife thought she was signing search warrant, officer who requested consent was polite, respectful, and noncoercive, and where wife testified that she consented because she felt it was right thing to do. Mandujano v State (1990, Tex App Houston (1st Dist)) 799 SW2d 318.
[Top of Section]
[END OF SUPPLEMENT]
§   8.5. Spousal consents—As affected by separation of spouses
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Defendant's estranged wife had actual authority to consent to the search of the marital home and detached garage and shop, though wife no longer lived in the home and though defendant claimed that he denied wife access to the garage attic where weapons were found because a special socket was required to unscrew the screws securing access to attic and wife was unaware of where he kept it, where defendant never told wife that she could not go into the attic, wife had a court order giving her sole possession of the real estate at the home's address, and though the garage had recently been given a separate address for reasons related to 911 emergency services, the house and garage continued to be accessed by one, common driveway and wife's name was still on the deed for the entire property. U.S.C.A. Const.Amend. 4. U.S. v. Gevedon, 214 F.3d 807 (7th Cir. 2000), cert. denied, 121 S. Ct. 273 (U.S. 2000); West's Key Number Digest, Searches and Seizures  [image: image26.png]


178.
Substantial evidence supported trial court's finding, at suppression hearing in capital murder prosecution involving victim found buried in defendant's back yard, that defendant's ex-wife consented to search of yard; while ex-wife denied giving such consent, police sergeant who conducted search testified to the contrary, and trial court observed that ex-wife tensed up and took a long time to answer certain questions. U.S.C.A. Const.Amend. 4. People v. Weaver, 26 Cal. 4th 876, 111 Cal. Rptr. 2d 2, 29 P.3d 103 (2001); West's Key Number Digest, Criminal Law  [image: image27.png]


394.6(4).
In prosecution for sexual assault of estranged wife, evidence obtained in warrantless search of marital home was properly admitted, where wife, although no longer living in home, had authority to give consent to police for search since husband and wife were joint owners with equal rights of possession to property, wife still had personal possessions in home, and wife was attempting to retrieve possessions at time of assault. People v Payne (1992, Colo App) 839 P2d 468.
Defendant's wife had authority to consent to search of defendant's home on day after defendant allegedly committed sexual assault on wife, notwithstanding she had removed herself and parties' children from premises several weeks earlier, where wife/victim and defendant were joint owners of the house with equal right of possession. Even though defendant had changed the locks, the wife's rights to property were not affected thereby; wife still had personal possessions in home, and she was retrieving some of those possessions when charged offense took place. People v Payne (Colo App) 839 P2d 468.
Defendant's estranged wife was not acting as agent of state when she found illegal videotapes in defendant's mother's home where defendant resided, and thus, prohibition against warrantless searches was not violated; although wife did not live at home, she was still defendant's legal wife, she had key to home and had been feeding animals that were there, couple still shared bills and other expenses, she had defendant's permission to be in home, defendant presented no evidence that either he or his mother had imposed or attempted to impose any limits on wife's access to "her" home, and her access to entire house was unfettered. U.S.C.A. Const.Amend. 4. Bessey v. State, 199 S.W.3d 546 (Tex. App. Texarkana 2006), petition for discretionary review filed, (Sept. 8, 2006); West's Key Number Digest, Searches and Seizures  [image: image28.png]


33.
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[END OF SUPPLEMENT]
§   9. Parental consents; consents by other relatives
[Cumulative Supplement]
The courts generally have held that a parent may validly consent to a search of a child's room and effects in a house owned and occupied by the parent.[FN88] Under the possession and control doctrine, the parent's control of the premises allows a parental consent to a search directed against the child.[FN89] Moreover, a number of courts have indicated that, absent a clear showing to the contrary, it will be assumed that a parent has a superior right of control and possession of the family home, which right extends to control over a child's bedroom, thereby validating parental consent to a search of the child's bedroom.[FN90]
The parent-child relationship is also an area where the status relationship test may still carry substantial weight at times. Thus, the relationship of parent and child may be used to support the validity of a search in an unclear possession and control situation.[FN91] For example, it has been held that a mother's consent to a search of her 15-year-old son's bedroom was valid, even though the son normally kept the room locked, the mother had to knock to gain admittance, the mother normally entered only to ask a question, and she had entered his room only once or twice in the preceding three years. The court held that, in light of the son's age, and the rights and duties imposed on parents of minor children by state law, the parent had an implicit right to exert parental control and authority over a minor son's surroundings, including a room in the parent's house.[FN92]
Thus, parental consent to searches directed against children generally have been held valid, and the relationship of parent as consenter and child as defendant has been called the most likely one to result in court approval of a third-party consent search.[FN93]
A minority of jurisdictions, primarily those following the exclusive use doctrine, have accorded some protection to children residing in their parents' homes, holding that a parent cannot consent to a search of a room used exclusively by a child.[FN94] For example, where the 19-year-old defendant, although he lived in his mother's house, had quarters set aside for his exclusive use, and where he locked the door to his room and told his mother to let no one enter, it was held that her consent to a police search was invalid as against the defendant, since the area was set aside for his exclusive use and the mother had no power to consent to a search of his quarters.[FN95] In another case the court, stating that it was the constitutional rights of the son, rather than the father, that must be considered, held that a search of the 17-year-old son's room violated his constitutional rights, notwithstanding the father's consent.[FN96]
Courts have held that other relatives, such as grandparents and siblings, may also give a valid consent to a search.[FN97] However, the validity of such consent is determined under the possession and control rule, and depends not on the relationship of the consenter to the defendant, but on the relationship of the consenter to the premises searched.[FN98]
The rule generally followed is that a minor child may never consent to a search of the family premises directed against the parent.[FN99]
CUMULATIVE SUPPLEMENT
Cases:
Father had apparent authority to consent to the search of his home and garage, even though father did not give consent to search of son's bedroom in house; police were not unreasonable in concluding that areas not included in restriction were within scope of consent. U.S. v. Bowden, 380 F.3d 266, 2004 FED App. 0278P (6th Cir. 2004); West's Key Number Digest, Pensions  [image: image29.png]


178.
Mother's consent to search of son's bedroom, in which guns were found, by telling police officers that they could "search anywhere," was valid, as there was no evidence that mother was coerced, mother had at least apparent authority to consent to search, and scope of search did not exceed consent. U.S.C.A. Const.Amend. 4. U.S. v. Ladell, 127 F.3d 622 (7th Cir. 1997).
Defendant's father possessed common authority to consent to FBI agents' warrantless search of garage in which defendant operated automobile repair business and thus that consent was valid against defendant where father owned garage, paid all utility bills, allowed defendant to use right bay of garage for his business, had keys to doors to both bays, had unobstructed access to right bay when interior door separating bays was left unlocked, and did not need to ask defendant's permission to enter right bay or to consent search of that bay; father's consent to search was voluntary where, although his initial exchange with FBI agent was boisterous, it was not coercive, and search was executed within scope of that consent. United States v Evans (1994, CA7 Ind) 27 F3d 1219.
There was unrebutted presumption that parents of 18-year-old son controlled his room, located within house owned by parents, supporting police search of room following receipt of consent of father; son was not paying rent and there was no evidence of any agreement on part of parents not to enter room. U.S.C.A. Const.Amend. 4. U.S. v. Rith, 164 F.3d 1323 (10th Cir. 1999), cert. denied, 1999 WL 279818 (U.S. 1999); West's Key Number Digest, Searches and Seizures  [image: image30.png]


178.
Defendant's sister had authority to consent to search of apartment where she allowed her brother to reside even though she had been living at another address continuously for about four months and had given defendant her only key to apartment, since sister was sole lessee of apartment and had not sublet it to her brother, she had left her household possessions in apartment, and she asserted that she had right to enter apartment at any time to remove her possessions, and right to order defendant to vacate apartment. Smiley v State (1992, Ala App) 606 So 2d 213.
Defendant's 15-year-old brother had apparent common authority over house that rendered his consent to officers' entry valid; officers first asked to speak with parent, then with defendant, and brother admitted them to house in response to direct inquiry as to defendant's whereabouts. State v Ayala (1993, App) 178 Ariz 318, 873 P2d 656, 146 Ariz Adv Rep 55.
The California Supreme Court, relying on the state constitution, held that a search of a locked toolbox owned by a 17-year-old minor was invalid, notwithstanding the fact that the search occurred with the father's consent and in the minor's room inside the family house. In so holding, the court rejected an argument that the father, since he was responsible for his minor child and could himself inspect the toolbox, could also consent to a police search. The court also rejected arguments that the search could be sustained on the basis of the father's proprietary interest in the house or on the basis of the parent-child relationship. Re K. 24 Cal 3d 395, 155 Cal Rptr 671, 595 P2d 105, cert den 444 US 973, 62 L Ed 2d 388, 100 S Ct 468.
In a narcotics prosecution, defendant had standing to challenge the introduction into evidence of cocaine and packaging material seized during a search without a warrant of his brother's residence, where defendant's uncontradicted testimony was that he was babysitting his brother's child while his brother was away. As such, he had a reasonable expectation of privacy in his brother's residence, since a babysitter, while the child's parents are away, generally has exclusive control of the premises, including the exclusive right to determine who may enter the household, and the freedom to go to any part of the residence to discharge his or her duties, even though the babysitter's stay at the residence may be brief. People v Moreno (1992, 5th Dist) 2 Cal App 4th 577, 3 Cal Rptr 2d 66, 92 CDOS 330, 92 Daily Journal DAR 326.
Grandmother: Grandmother had authority to consent to search of grandson's room in apartment rented by grandmother, even though grandson was in custody and thus able to consent for himself; grandmother was responsible for cleaning grandson's room and doing his laundry. Leonard v State (1995, Fla App D4) 659 So 2d 1210, 20 FLW D 1910.
Consent to search of spare room given by defendant's mother was valid; mother told officer that defendant slept on couch in common area of house but kept belongings in spare room, door of which was open and unlocked, and that defendant did not pay rent or have exclusive domain over spare room; fact that defendant's mother did not store belongings in spare room did not render consent invalid. Smith v State (1994) 264 Ga 87, 441 SE2d 241, 94 Fulton County D R 1056.
In homicide prosecution, trial court did not err in refusing to suppress evidence found in room in defendant's mother's house; mother had consented to search, and record showed that defendant slept on couch in common area of home, and that he kept his belongings in spare room, which was open and unlocked, and over which mother had joint access and unhindered control. Smith v State (1994) 264 Ga 87, 441 SE2d 241, 94 Fulton County D R 1056.
A mother-in-law's consent to search was upheld, where the defendant had given her a house key which she was free to use to enter the premises at any time, and where at the time of the consent it was known that the defendant's wife had been killed and that his son was missing. Dover v State (1982) 250 Ga 209, 296 SE2d 710, cert den 459 US 1221, 75 L Ed 2d 462, 103 S Ct 1228.
Defendant's mother had authority to consent to search of defendant's room, to which she had key and for which defendant gave her $100 to $150 per month "to help with expenses," in condominium she owned; even if mother was not authorized to consent to search of room, officers' reasonable belief that she had sufficient control over residence to authorize her to consent to search of room was supported by fact that mother admitted officers to condominium, showed them to defendant's room, and signed written consent to search when defendant was taken into custody; furthermore, officers' statement that search warrant would be obtained if she did not consent to search did not constitute impermissible coercion. Speagle v State (1995) 217 Ga App 577, 458 SE2d 852, 95 Fulton County D R 1790, reconsideration dismd (Jun 13, 1995).
Police officers acted reasonably in assuming that 15-year-old girl who answered door had sufficient control over premises to give them authority to conduct search of apartment, where girl had stated to police that her mother was out of town and that she was in charge of apartment, and where girl's control over apartment could be inferred from fact that adults present in apartment, whom police could see from door, allowed girl to conduct police interview and made no effort to assist her. Rajappa v State (1991) 200 Ga App 372, 408 SE2d 163, 102-154 Fulton County D R 17B.
Defendant was convicted of voluntary manslaughter and he appealed. One of the issues on appeal was whether an occupant of defendant's apartment had authority to consent to a warrantless entry by detectives. The appellate court affirmed the conviction, finding that an occupant did have such authority. Evidence showed that the occupant had mutual use of defendant's apartment. Defendant offered testimony that at the time of his arrest, the occupant lived with defendant, his mother, and his siblings, and that he was in fact defendant's stepfather. In its closing argument, the state asserted that as a co-occupant of the home, he could give valid consent. There was neither testimony nor argument in rebuttal. Further, there was nothing in the record to indicate that the occupant was only a casual visitor with limited access to the premises or that defendant had exclusive control over either the apartment or his bedroom. In fact, the occupant testified that he had gone to bed there on the evening preceding the arrest, and in the morning, when the police arrived he was only partially dressed. People v Rose (1989, 1st Dist) 191 Ill App 3d 1083, 139 Ill Dec 163, 548 NE2d 548, app den (Ill) 142 Ill Dec 886, 553 NE2d 400.
In prosecution for aggravated rape and other crimes, trial court properly denied defendant's motion to suppress evidence seized in warrantless search of room where defendant slept, where owners of residence gave written consent to search. Owners of residence had authority to consent to search, where they testified that they considered themselves defendant's foster parents because he had lived with them for two or three years and where defendant did not pay rent and did not have sole use of room. Parent normally has authority to consent to search of child's room. State v Watkins (1993, La App 4th Cir) 621 So 2d 157.
Trial court in juvenile drug proceeding erred in suppressing evidence seized from minor's bedroom, on ground that divorced father who had no actual control over mother's residence had consented to search of room, since searching officer's objectively reasonable belief that valid consent had been given could support consent and seizure. State in Interest of C.S. (1990) 245 NJ Super 46, 583 A2d 785.
Twelve-year-old boy, left at home for three or four hours, acting under direct guidance of his mother's hostile ex-husband, did not have authority to consent to police search of mother's private bedroom which was considered off limits to children or their friends without mother's permission. Reynolds v State (1989, Tex App Houston (1st Dist)) 781 SW2d 351, petition for discretionary review ref (Feb 28, 1990).
Defendant's mother had equal control over and equal access to defendant's bedroom and had authority to consent to search of bedroom; mother testified that when defendant was in her room and door was locked, she would knock on door and ask permission to enter, and there were no other express restrictions with respect to defendant's privacy or evidence that mother had been instructed to stay out. Turner v State (Tex App Houston (14th Dist), 1996) 931 SW2d 52.
Mother-in-law: Where police officers, acting on a tip from defendant's 12-year-old son and the consent of an 88-year-old woman, later identified as defendant's mother-in-law, who lived in a separate house on the same property as defendant's house, searched defendant's master bedroom and discovered marijuana and methamphetamine and then arrested defendant for possession of a controlled substance, the trial court erred in overruling defendant's motion to suppress evidence from the warrantless search based upon the invalid consent of a third person, because the mother-in-law did not have common authority over the premises or equal control over and equal use of defendant's home, and because officers were not objectively reasonable in their belief that the mother-in-law had authority to consent to the search; the order deferring the adjudication of defendant's guilt was reversed and the case was remanded. Riordan v State (1995, Tex App Austin) 905 SW2d 765.
Mother had right to consent to search of 20-year-old son's room, even though son paid rent and had lock on door, where son sought mother's permission to lock door, he wanted to secure privacy against intrusion by nephews, mother had agreed to proposal as long as she was allowed to enter room, and defendant had given her only other key to room, which she entered at will to take and leave things. Grays v State (1995, Tex App Amarillo) 905 SW2d 54.
Oral consent given over telephone by elderly mother who called to complain about drugs and users in home she shared with daughter justified entry and search of home by police, where mother was owner and resident, and where mother signed written consent to search that was acknowledgment of oral consent given prior to entry. Smith v State (1990, Tex App Corpus Christi) 797 SW2d 243, petition for discretionary review ref (Mar 6, 1991) and cert den (US) 116 L Ed 2d 173, 112 S Ct 214, reh den (US) 116 L Ed 2d 474, 113 S Ct 457.
Adult daughter of homeowner, who was defendant's mother and with whom he lived, did not have authority to consent to search by police officers of crawl space under house where marijuana was found; fact that homeowner, who was hospitalized, had given daughter keys to house to pick up clothes to bring to her did not support reasonable inference by police that daughter had authority to care for house and to authorize search, where officers knew (1) that daughter did not live at house, (2) that both occupants of house were absent, (3) that daughter did not have key to crawl space which had been locked with two deadbolts, and (4) that daughter had gained access to crawl space by kicking in locked door. State v Elder (1991, Utah App) 815 P2d 1341, 167 Utah Adv Rep 5.
[Top of Section]
[END OF SUPPLEMENT]
§   9.5. Child's consent
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
Genuine issues of material fact existed as to whether homeowners' eleven-year old child, who was permitted to be home alone for only a short period of time, had actual authority to permit the police to enter her parents' home without a warrant and search the bedrooms and closets of her parents and older siblings, and whether homeowners assumed risk that child would consent to a search of the their home, precluding summary judgment in favor of officers on unlawful search claim. U.S.C.A. Const.Amend. 4. Abdella v. O'Toole, 343 F. Supp. 2d 129 (D. Conn. 2004); West's Key Number Digest, Pensions  [image: image31.png]


2491.5.
A minor may provide valid third-party consent to a police officer's warrantless entry into a parent's home, if the state can show: (1) the minor shares the home with an absent, nonconsenting parent; (2) the police officer conducting the entry into the home reasonably believes, based on articulable facts, that the minor shares common authority with the parent to allow entry into the home; and (3) by clear and convincing evidence that the minor's consent was freely and voluntarily given under the totality of the circumstances. However, police officer acted unreasonably so that his warrantless entry was without valid third-party consent, where after receiving a report that 2 male neighbors had abducted and repeatedly raped a 12-year-old girl, officers went to suspects' house without a warrant but were admitted by accused's 15-year-old son, after which officers found the 2 suspects asleep in another room, arrested them, they were identified by victim, and subsequently were convicted, inter alia, of sexual battery, because the officer did not conduct an inquiry or elicit any facts upon which he could have reasonably determined that the boy answering the door had common authority over the house. Saavedra v State (1993, Fla) 622 So 2d 952, 18 FLW S 317, cert den (US) 127 L Ed 2d 93.
Fifteen-year-old son's consent for police officer to enter home that he shared with parent was not valid, where police officer did not conduct inquiry or elicit any facts upon which he reasonably could have determined that boy answering door had common authority over house; since third-party consent was invalid, issue of whether prosecution showed by clear and convincing evidence that son gave free and voluntary consent under totality of circumstances was not addressed. Saavedra v State (1993, Fla) 622 So 2d 952, 18 FLW S 317, cert den (US) 127 L Ed 2d 93, 114 S Ct 901.
A minor may provide valid third-party consent to a warrantless entry when: (1) the minor shares the home with an absent, nonconsenting adult; (2) the police officer conducting the entry reasonably believes, based on articulable facts, that the minor shares common authority with the parent to allow entry into the home; and (3) there is clear and conflicting evidence that the minor's consent was freely and voluntarily given under the totality of circumstances. Hampton v State (1995, Fla App D2) 662 So 2d 992, 20 FLW D 2464.
Evidence failed to establish that defendant's teenage son possessed common authority over defendant's bedroom such that he could have given valid consent to warrantless search of bedroom; although teenager lived in mobile home where search was conducted, he did not sleep in or use his father's bedroom for any purpose, he did not have any belongings in room at any point, he never went into his father's bedroom and never invited other people into it, and he did not enter his father's bedroom at any point on day of search, before or while police were present, and officer had minimal interaction with teenager, he did not ask teenager whether he was allowed to enter defendant's bedroom, whether he had free access to home, or whether he was restricted from entering particular rooms, and he made no inquiry concerning teenager's access to or control over mobile home. U.S.C.A. Const.Amend. 4. State v. McKinney, 622 S.E.2d 429 (Ga. Ct. App. 2005); West's Key Number Digest, Searches and Seizures  [image: image32.png]


178.
Defendant's stepson, who was residing in house with mother and defendant, had given valid consent to search of backyard greenhouse, where defendant failed to even allege that he manifested expectation of exclusivity over greenhouse. State v Hargrave (1994, La App 5th Cir) 631 So 2d 1208.
Evidence of marijuana found in plain view was not to be suppressed where police officers responded to a domestic disturbance call and on arriving at the home of the defendant found his 2 minor daughters on the front porch in their nightgowns and where the daughters told the police that both parents had left the home and where the only intent of the officers in seeking entry into the house was to afford the girls shelter in their own home while the officers continued to investigate the incident; under such circumstances the entry into the home was not unlawful and the children had the authority to allow the officers to enter. State v Pamer (1990, Wayne Co) 70 Ohio App 3d 540, 591 NE2d 801.
Officer could reasonably have concluded that defendant's son consented to search of defendant's residence since, in defendant's presence, son offered to enter house to retrieve gun for police officer, who was then investigating possible crime against defendant, and defendant did not object. Frierson v State (1992, Tex App Dallas) 839 SW2d 841, petition for discretionary review ref (Dec 9, 1992).
[Top of Section]
[END OF SUPPLEMENT]
§   10. Consents by landlords
[Cumulative Supplement]
The rule is firmly established that, absent some unusual circumstances, a landlord or hotel clerk cannot give a valid consent to a police search of a tenant's premises.[FN1] The Supreme Court has rejected attempts to uphold landlord consents on the basis of technical property concepts, holding that such a consent may not be validated by strained applications of the law of agency or by unrealistic doctrines of apparent authority.[FN2] Since a landlord has no right to possession or control of a tenant's room during the period of tenancy, the landlord has no right to consent to a search of the room. Moreover, where a landlord or hotel proprietor has the authority to enter the premises for cleaning or similar purposes, entry may be made for those purposes only, and a consent to search may not be based on a landlord's power to enter for those purposes.[FN3]
However, courts have made a distinction with respect to the common areas used by all tenants of apartment buildings and hotels. Since a landlord retains some rights of possession and control over such areas as common passageways, bathrooms, or closets outside the rooms of tenants, the landlord may validly consent to a search of such areas.[FN4]
If a tenant has vacated or abandoned the rented premises, the possession and control thereof reverts to the landlord, and under such circumstances the landlord may give a valid consent to a search.[FN5] Moreover, it has been held that the owner of leased or rented premises may give a valid consent to a search thereof if the occupant's legal right to possession has ended for nonpayment of rent, even though the tenant still occupies the room.[FN6]
CUMULATIVE SUPPLEMENT
Cases:
Even if landlord did not have actual authority to grant police officer permission to search stairway and landing leading to rooms that defendant rented, as common areas, officer had reasonable basis for believing that landlord had such authority, so that warrantless entry into stairway and landing did not violate defendant's Fourth Amendment rights; landlord told officer that she rented the two upstairs bedrooms to defendant, she did not inform officer that she considered stairway and landing part of the rented space, and landlord asked officer to search those areas after he declined to search the bedrooms. U.S.C.A. Const.Amend. 4. U.S. v. Marshall, 348 F.3d 281 (1st Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image33.png]


175.
Defendant's landlady had no authority to consent to warrantless search of his rented apartment; police officer's belief that because landlady was authorized to enter defendant's apartment to turn off electrical appliances or lights, she could consent to search of apartment was not reasonable belief based upon facts presented to officer but rather misapprehension of applicable rule of law. United States v Brown (1992, CA2 NY) 961 F2d 1039.
Landlord of home in which defendant rented room had authority to consent to warrantless search of defendant's room where landlord had common authority over room, since he owned all furniture in room and room was never locked and was adjacent to storage room in which he stored personal items; but even if landlord's consent to search defendant's room was invalid under Fourth Amendment, search was valid where police were reasonable in their belief that landlord possessed common authority over room. United States v Hall (1992, CA6 Ky) 979 F2d 77, petition for certiorari filed (Jan 19, 1993).
District Court properly denied defendant's motion to suppress the evidence seized from his room at residence on basis that owner of residence had common authority over defendant's room and consented to search, where owner owned all furniture in room and had personal items stored in adjacent room which he could access through defendant's rental room, room was never locked, and owner testified that there was never agreement or understanding between him and defendant that he was not to go into room. United States v Hall (1992, CA6 Ky) 979 F2d 77, cert den (US) 122 L Ed 2d 736, 113 S Ct 1357.
Store clerk's consent to enter locked restroom: Defendant and his female companion had diminished expectation of privacy in convenience store's single-occupancy public restroom that they occupied, which expired by the time that police officers arrived in response to store clerk's call to the police, and thus, officers' entry into restroom did not violate defendant's Fourth Amendment rights; although restroom door was locked, store was located in area officers knew had high prostitution activity, no one responded to officers' multiple knocks on the door, and clerk advised officers that a man and a woman entered the restroom, so that officers could reasonably infer that clerk had authority to consent to entry. U.S.C.A. Const.Amend. 4. U.S. v. Hill, 393 F.3d 839 (8th Cir. 2005); West's Key Number Digest, Searches and Seizures  [image: image34.png]


39.
Landlord generally lacks authority to consent to warrantless search of apartment, on behalf of absent tenant. U.S.C.A. Const.Amend. 4. U.S. v. Green, 102 F. Supp. 2d 904 (S.D. Ohio 2000); West's Key Number Digest, Searches and Seizures  [image: image35.png]


175.
The fact that the tenant was excluded from the premises following a fire did not give the landlord authority to consent to a search of the premises, where the landlord was also excluded and the premises were in fact in the sole possession of the fire marshall. State v Passerin (1982, Del Sup) 449 A2d 192.
Owners of duplex in which defendant resided had authority to consent to warrantless search of defendant's room, where defendant did not pay rent for his room, owners considered him their foster child, and other children of owners also used room; owners had joint access to room. State v Watkins (1993, La App 4th Cir) 621 So 2d 157.
Hotel executive housekeeper's consent to the search of room was not valid, where defendant explained that she did not use room on Saturday night because she could not find babysitter, and that she intended to use it Sunday night and to allow her children to use it to go swimming during day, and where consent was given by housekeeper who, without basis, concluded that room was not used and therefore vacant. State v Miller (1991, Cuyahoga Co) 77 Ohio App 3d 305, 602 NE2d 296, dismd, motion overr 62 Ohio St 3d 1500, 583 NE2d 971.
Police received consent of property owner to search house and all outbuildings on a 10 acre lot. Behind main house, police found trailer house. As they approached trailer, police smelled distinctive odor associated with methamphetamine production and heard people running. Officers entered trailer and saw jars of chemicals. Officers later learned that trailer was rented to defendant and that it had a different address from that of house. Court of Appeals held that officers could reasonably rely on landlord's apparent authority to consent to search of trailer. Court of Criminal Appeals disagreed, saying that while officers were justified in believing that landlord's consent was effective to the point where they first smelled the odor from the lab, the officers were not justified in searching defendant's residence based on apparent authority of landlord. Court adhered to general rule that landlord cannot normally give effective consent to search of tenant's premises. McNairy v State (1991, Tex Crim) 835 SW2d 101, motion for rehearing on PDR denied (Aug 26, 1992).
Trial court did not err in refusing to suppress cocaine found in defendant's motel room during warrantless search resulting from information received from motel maid. Although maid, even as agent of owner of premises, lacked actual authority to consent to search, there was apparent authority. Officer could have reasonably believed, based on facts available to him at time of search, that defendant's room was no longer being occupied by guest and that maid had authority to consent to search of room. Jones v Commonwealth (1993, VaApp) 432 SE2d 517.
Landlord did not have authority to consent to search of shed and mobile home on 5-acre lot leased to tenant, even though landlord had given tenant notice of eviction, where tenancy had not yet expired and tenant had paid rent through end of month, giving him possession of property until that time; landlord's limited right of entry for storage, mowing, and maintenance did not give landlord unrestricted right of entry and did not constitute general waiver of tenant's reasonable expectation of privacy. State v Rose (1994) 75 Wash App 28, 876 P2d 925.
[Top of Section]
[END OF SUPPLEMENT]
§   11. Consents by employers and employees
[Cumulative Supplement]
The decisions have been inconsistent as to whether an employer may consent to a search directed against an employee. While the employer, under the possession and control rule, generally has the authority to consent to a search of the premises, the exclusive use doctrine may invalidate a search of an employee's desk, especially where the search is for the purpose of seizing the employee's personal property, rather than property of the employer.[FN7]
There is a similar diversity of opinion as to the authority of an employee to consent to a search of the employer's business premises, with some cases upholding such searches and others holding them invalid.[FN8] However, the decisions appear more consistent when examined on the basis of the nature of the employee's duties or position with the employer. An employee may consent to a search directed against the employer if the employee had sufficient possession and control over the premises to permit searches, a question that may turn on the importance of the employee's position and the responsibility vested in him.[FN9]
It has also been suggested that the issue of employee consent is one in which use of the agency theory may still be appropriate. In a situation where a clerk or office manager has consented to a search of the office or of company records, the crucial issue is whether the scope of the employee's authority included the right to consent to such a search. If the employee's authority is such as to allow him, as an agent of the employer, to consent to a search, then the consent will be held valid.[FN10]
Consents by such employees as an office manager, general manager, bookkeeper, personnel manager, and an employee left in charge of the premises, have been held valid by courts, while consents by such employees as a clerk, a farm employee, an accountant, and other employees temporarily left in charge have been held invalid, the employee being found without the authority to consent to the search.[FN11]
CUMULATIVE SUPPLEMENT
Cases:
Law clerk discharged by judge after heated argument had no reasonable expectation of privacy in desk, file cabinet, or other work areas, as free flow of information between clerk and judge is necessary for judicial chambers to function efficiently; therefore, judge's alleged temporary seizure and search of clerk's notes and files did not rise to level of Fourth Amendment violation. Sheppard v Beerman (1994, CA2 NY) 18 F3d 147.
See United States v Baswell (1986, CA8 Ark) 792 F2d 755, wherein the maintenance man at a vacation home was held to have authority to consent to a search based on his suspicion that the owner's friend, who had consent to use the home, was engaged in illegal activity inside the home.
Agent's reliance on caretaker and occasional housekeeper's consent to search employer's bedroom was unreasonable even though her belief that he had authority over common areas of house was clearly reasonable, where a reasonable agent would have doubted that caretaker had mutual use and joint access or control for most purposes over employer's bedroom. United States v Dearing (1993, CA9 Wash) 9 F3d 1428, 93 CDOS 8628, 93 Daily Journal DAR 14787.
Evidence seized during warrantless search of defendant's bedroom was properly suppressed where consent to search had been given by live-in babysitter; federal officer's belief that babysitter had use of and access to or control over defendant's bedroom was not objectively reasonable even though babysitter had been in room at times in connection with occasional housekeeping duties. United States v Dearing (1993, CA9 Wash) 9 F3d 1428, 93 CDOS 8628, 93 Daily Journal DAR 14787.
Although third person could effectively consent to search of defendant's premises or effects if that third person had access to area searched and either common authority over it or a substantial interest in it or permission to exercise that access, employer cannot consent to search of employee's person. State v Bonnell (1993) 75 Hawaii 124, 856 P2d 1265, 8 BNA IER Cas 1226.
Judge's secretary had authority to grant permission to search judge's bathroom, despite fact that door was marked "County Judge's Office Only" and "Private," where secretary testified she could generally use bathroom whenever she wanted, as could another employee in county judge's office, and that although door was generally locked, key was usually kept on bookshelf outside bathroom door for convenience of those who used it regularly. Carpenter v. State, 952 S.W.2d 1 (Tex. App. San Antonio 1997), reh'g overruled, (May 21, 1997) and petition for discretionary review filed, (Sept. 22, 1997).
In a murder trial, the court did not err in denying the defendant's motion to suppress evidence gathered by the police during a search they conducted without a warrant on premises the defendant leased. There was sufficient evidence to support the conclusion that the defendant's employer had validly consented to the search, where the police had learned that the defendant worked for a roofing company, and that he had kept a "crash pad" at those premises. The police obtained the written consent of a "James Blackburn" who claimed to own the roofing company and employ the defendant, to search the shop and yard. The employer used his own key to unlock the fence surrounding the premises, and also controlled the dogs guarding the area. Although the defendant claimed to work for a woman, who was actually the roommate of the employer who consented to the search, testimony revealed that a Department of Revenue business tax number existed for a business that was registered to Blackburn, while a second tax number for the same property had been issued to the woman, but had been suspended. Thus, the court properly ruled that a preponderance of the evidence supported the conclusion that Blackburn had possessed the requisite authority to consent to the search. In addition, several factors indicated that the defendant had intended to share control of the work area with the employer: the employer had control over the guard dogs, had stored roofing materials and personal items inside the shop, and had keys to the premises. Furthermore, testimony indicated that roofing company employees were in and out of the area that the defendant claimed as his own. State v Kendrick (1987) 47 Wash App 620, 736 P2d 1079, review den 108 Wash 2d 1024.
[Top of Section]
[END OF SUPPLEMENT]
§   12. Consents by other persons
[Cumulative Supplement]
Issues as to the validity of third-party consents have arisen in a number of other types of situations, the most common one being with respect to a consent to search of an automobile given by one temporarily in possession thereof. The courts have not been consistent regarding the validity of a consent to a search of an automobile by a bailee of the vehicle, and there is a division of authority as to whether the owner of an automobile, the person in temporary possession, or both have the right to consent to a search.[FN12]
Although the possession and control rule would indicate that a bailee could consent to an automobile search, since the bailor has entrusted the property to the bailee, the courts generally have not analyzed the issue in such a way. Thus, while some courts have upheld a consent by a bailee, others have not, especially, if the bailor has expressly denied to the bailee the right to permit such searches.[FN13]
It has been argued that the automobile search cases are consistent on their facts, although not harmonious if analyzed under a rigid possession and control doctrine. Thus, if viewed in terms of an analysis of the overall reasonableness of the search under the circumstances, the decisions appear more consistent, with consents upheld where it is reasonable to conclude the bailee had the right to give the consent, and not upheld in other situations.[FN14]
The same apparent inconsistency has also shown up with respect to the authority of bailees of other property to consent to searches thereof.[FN15]
Another issue that has arisen on occasion is the validity of a consent given by a host to a search directed at his guest. While a host, as the person having superior rights of possession and control, generally may consent to a search of the premises used by a guest, if some area is specifically set aside for the guest it may have a protected status. Thus, if the guest has exclusive control over an enclosed room, or over some personal effects in the premises, the host may not give a valid consent to a search thereof.[FN16] For example, a motion to suppress evidence was granted in one case where, during a search of an apartment directed at and consented to by the owner thereof, the police took an overnight bag belonging to the defendant from a closet, unzipped the bag, and found a shotgun and ammunition. The court held that the defendant, who was an overnight guest of the owner, had a reasonable expectation that his overnight bag would not be opened or searched, and that the search thereof could not be sustained on the basis of the apartment owner's consent.[FN17]
Consents have also been given by such persons as roommates, casual acquaintances of the defendant, and a colessee of business premises.[FN18] As is generally true, the power of such a person to give a valid consent to search is normally determined by application of the possession and control rule.
CUMULATIVE SUPPLEMENT
Cases:
Officer was justified in thinking that driver of rig had authority to consent to search of rig's trailer unless officer knew or was told other information indicating that usual assumption was incorrect; on facts of this case, driver's quick statement, “It's not up to me; I don't own the stuff”—said while he was signing consent form—was insufficient to put trooper on notice that driver did not have authority to consent. United States v Jenkins (1996, CA6 Tenn) 92 F3d 430.
Friend/houseguest: Evidence established that a person of reasonable caution would have believed that defendant's friend had authority over defendant's home and voluntarily consented to home being searched, and thus officers acted reasonably in relying on friend's consent to search home; friend told officers she and defendant had been "in her room" and offered to lead officers to house, friend entered house without knocking, left doors open for officers to enter, gestured to one officer to enter after her, told other officer to "come on in," and other adults in home did not object to officers entrance. U.S.C.A. Const.Amend. 4. U.S. v. Janis, 387 F.3d 682 (8th Cir. 2004); West's Key Number Digest, Pensions  [image: image36.png]


177.
Friend/bailee of computer disks: Detectives did not reasonably believe that friend had apparent authority to consent to search of computer disks which had been given to him by defendant for storage when, in addition to measures taken by defendant to keep others from viewing disks, which included sealing disks in envelope and marking top disk as "confidential," "personal," and "private," detectives knew at time friend's consent was given, through intercepted letter from defendant, that defendant had changed friend's actual authority by seeking to have him scratch and destroy disks. U.S.C.A. Const.Amend. 4. U.S. v. James, 353 F.3d 606 (8th Cir. 2003); West's Key Number Digest, Pensions  [image: image37.png]


172.
Host: Defendant did not have reasonable expectation of privacy in bedroom of his host's house from police invited in by his host, and police had reasonable basis for concluding that resident of house had authority to consent to search of bedroom occupied by defendant, where resident reported to police that two people with firearms had taken over her residence in order to sell drugs, property manager verified that only resident and her children were authorized to occupy the home, resident consented orally and in writing to search of her house, officers were given key to her residence, resident did not charge defendant rent, and defendant had refused to leave the house on resident's request. U.S.C.A. Const.Amend. 4. U.S. v. Oates, 173 F.3d 651 (8th Cir. 1999), cert. denied, 1999 WL 496870 (U.S. 1999); West's Key Number Digest, Searches and Seizures  [image: image38.png]


186.
Police may rely on third-party consent where no person with higher expectation of privacy is present and objects to search. Thus, court would affirm conviction under 21 USCA §  846 for conspiracy to distribute cocaine, despite defendant's argument that trial court erred in denying suppression motion because police had improperly relied on third-party consent to search luggage that defendant had placed in trunk of third party's car, where third party had greater expectation of privacy in luggage than defendant due to fact that luggage had been stored in trunk of her car and defendant had abandoned expectation of privacy in luggage by disclaiming ownership of luggage, by placing luggage in trunk of third party's car, and by proceeding to get into other car. United States v Ruiz (1991, CA8 Minn) 935 F2d 982.
Unregistered occupant of motel room: Even assuming that third party who consented to police officers' search of motel room, not being the registered guest and not having paid for room, did not have actual authority to do so, he nonetheless had apparent authority, where third party had stayed overnight in motel room, had left his possessions in room, and also had room key. U.S.C.A. Const.Amend. 4. U.S. v. Kimoana, 383 F.3d 1215 (10th Cir. 2004); West's Key Number Digest, Pensions  [image: image39.png]


176.
A homeowner was held entitled to give consent to the search of a room being used without pay by the defendant, a friend of the homeowner's daughter, where the evidence established that the homeowner never relinquished control over the room and that she maintained authority over its use throughout. United States v Venizelos (SD NY) 495 F Supp 1277.
Nonresident caretaker, whose access to and use of farm were limited to feeding the dogs, watering the houseplants and removing trash while owner was away, who had no ownership interest in the farm, who was not shown to have his own keys to the residence, and who had never lived there and was not residing there at the time of the search, lacked common authority over the farm, and thus did not have authority to consent to search, as coinhabitant or as agent of owner, or on theory that owner assumed that risk that he might consent. U.S.C.A. Const.Amend. 4. Petersen v. People, 939 P.2d 824 (Colo. 1997).
In Ledda v State (1989, Del Sup) 564 A2d 1125, defendant was convicted of various narcotics offenses. On appeal, the supreme court upheld the conviction and admitted evidence of illegal drugs secured in a vehicle search during a traffic stop. The scope of the search was governed by the language in the consent form signed by the driver, which authorized troopers to conduct a complete and thorough search of the vehicle. No evidence indicated that the driver or defendant revoked or limited the scope of the consent at any time or that the driver lacked understanding of the language of the consent form.
Where the defendant's wife, with a bundle in her arms, ran from her home during an arrest of the defendant and, pursued by the police, went to a neighbor's home and shoved the bundle within the doorsill, the court held that the neighbors became involuntary bailees of the bundle who thus possessed sufficient authority over the bundle to consent to its being searched. The court explained that when the defendant's wife pushed the bundle towards her neighbors' doorsill, she could not have had a reasonable expectation that it or its contents would not be exposed to her bailees or others by reason of the bailees' consent. State v Meighan, 173 NJ Super 440, 414 A2d 576.
A hospital, in taking charge of the clothing of a patient admitted for emergency surgery, became a bailee of the clothes in a bailment for mutual benefit or for hire. As such, the hospital and its employees were required to exercise ordinary and reasonable care for the patient's clothes, and had no authority to consent to a search of the clothes or to allow them to be taken without a warrant. People v Watt (1983) 118 Misc 2d 930, 462 NYS2d 389.
The state sustained its burden of proving that a warrantless entry into a private club was with consent, where undercover police officer entered the club with an unidentified member, observed gambling, and based on this information, police subsequently obtained a search warrant, entered the club, and made arrests, and during club's motion to suppress the seized evidence, undercover officer presented testimony that his entry was with the consent of the unidentified member, because undercover officer's testimony was not contradicted and was not rejected as inherently incredible. State v Baker (1993, Hamilton Co) 87 Ohio App 3d 186, 621 NE2d 1347.
Defendant was charged with aggravated murder with a firearm, aggravated felony murder with a firearm, and robbery in the first degree with a firearm. Before trial, he moved to suppress virtually all of the evidence against him. The trial court granted most of the motion, suppressing, among other things, all property belonging to defendant that was seized from the house in which he was living. The court of appeals reversed and remanded, finding that both defendant's roommate and the owner of the house where defendant resided had authority to consent to a search of the house. The roommate shared a room with defendant, and the owner of the house considered himself free to enter that bedroom, as well as the rest of the house, at any time. Under those facts, they could consent to a search of the entire premises and anything found was properly seized, regardless of who owned it. State v Rivas (1989) 99 Or App 23, 781 P2d 364, mod, on reconsideration 100 Or App 620, 788 P2d 464, review den 310 Or 122.
Indefinite overnight guest no longer had an objectively reasonable expectation of privacy when police officer entered apartment nearly twelve hours after the tenant had asked him to move out, and, thus, guest lacked standing to challenge the search; aside from keeping his belongings in the apartment and establishing telephone service in his name, the guest had no other property or possessory interest in the apartment, and he had several opportunities to leave before stabbing tenant and her child. U.S.C.A. Const.Amend. 4. Granados v. State, 85 S.W.3d 217 (Tex. Crim. App. 2002); West's Key Number Digest, Searches and Seizures  [image: image40.png]


164.
Defendant appealed from two convictions of unlawful possession of controlled substances. The court of appeal found that neither defendant's estranged wife nor his stepdaughter gave a valid consent to the warrantless searches of his house. Evidence of the antagonism of the two women toward defendant at the time of the first consent to search was well documented in the record. It was also safe to assume that such antagonism on the wife's part continued at the time she consented to the second search, since she filed for a divorce three weeks later. The stepdaughter who had lived with defendant but had moved out because of difficulties with him, admitted that she no longer considered the home to be her residence and that she had taken everything that was "important" when she left. Further, she acknowledged that she did not think she had authority to enter the home. In fact, the evidence demonstrated that she was frightened and hurried the search so that she and the narcotics investigator would not be caught. Since she was not living in the house at the time of the first search and she had no ownership interest in any of the property, she had absolutely no authority to give a valid consent to the search. May v State (1989, Tex App Dallas) 780 SW2d 866, petition for discretionary review ref.
Defendant was convicted of burglary and attempted theft. He appealed, contending his convictions were based on evidence that had been seized in violation of the fourth amendment to the U.S. and state constitutions. The appellate court remanded to the trial court with an instruction to conduct an additional hearing regarding the facts surrounding the allegedly violative search. The state sought review. At issue was the validity of a warrantless search in which consent is obtained from a third party who possesses some control over the premises, but the defendant, who has superior control, is present at the time the search is conducted. The supreme court held the police must obtain the consent of a cohabitant who is present and able to object in order to effect a valid warrantless search and remanded the case. State v Leach (1989) 113 Wash 2d 735, 782 P2d 1035.
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[END OF SUPPLEMENT]
§   12.5. Roommate's or cohabitant's consent
[Cumulative Supplement]
CUMULATIVE SUPPLEMENT
Cases:
The defendant was not entitled to suppression of physical evidence found by the police after they entered an apartment in which he was located after knocking on the door and hearing an unknown female say "come in" since the police knew that a female lived at the apartment and it was reasonable for them to assume that it was she who invited them in; it was not necessary for the police to ascertain the authority of the person who invited them in or for the police to announce their identity and purpose prior to the entry. Commonwealth v Quiles (1993, Super Ct Pa) 619 A2d 291.
Defendant's roommate voluntarily consented to search of their rented rooms both verbally and in writing, by signing consent to search form; although roommate was told that she could not enter the rooms, roommate was not placed in custody or restrained in any way, officers told her that she could stay, and roommate chose to leave during the search. U.S.C.A. Const.Amend. 4. U.S. v. Marshall, 348 F.3d 281 (1st Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image41.png]


172.
District court's finding that girlfriend of defendant charged with being felon in possession of firearm did not voluntarily consent to warrantless search of her home, where defendant had been staying or living, was not clearly erroneous; girlfriend simply responded "okay" when police officer told her he was going to search laundry room, where firearm was discovered. U.S.C.A. Const.Amend. 4. U.S. v. Weidul, 325 F.3d 50 (1st Cir. 2003); West's Key Number Digest, Criminal Law  [image: image42.png]


1158(2).
Defendant's girlfriend gave implied consent for officers to search her apartment and bedroom that she shared with defendant, including consent to enter apartment and retrieve firearm, where girlfriend called police for assistance following dispute with defendant, indicating that defendant would not let her into apartment and that she wanted to get into apartment, girlfriend advised officers that there was firearm in apartment which defendant had used the preceding week to facilitate raping her, that her children possibly were in apartment, and that firearm was under mattress of bed in which she and defendant slept. U.S.C.A. Const.Amend. 4. U.S. v. Hylton, 349 F.3d 781 (4th Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image43.png]


177.
Cotenant of motel room had authority to consent to Customs agents' search of room where both cotenant and defendant had been staying in room for several days and had clothes and personal items in room, and cotenant's consent was voluntary notwithstanding defendant's consent, which cotenant was told agents had obtained, was involuntary where agents reasonably believed that they had defendant's consent and did not represent to cotenant that they had warrant, and cotenant asked for explanation before admitting agents and inviting them to search room: taint from defendant's involuntary consent was dissipated where conversations with defendant and cotenant occurred in different places, cotenant did not witness defendant's arrest, and there was little evidence of official misconduct. United States v Richard (1993, CA5 La) 994 F2d 244.
Defendant's girlfriend had apparent authority to consent to warrantless search of defendant's residence, even if she did not have keys for the residence or personal property remaining there, where she showed police officers that her name was on written lease for residence, officers did not know that defendant was paying rent or that girlfriend had no personal property there, girlfriend provided officers with detailed information about the premises, including locations where defendant had drugs hidden, and girlfriend provided statements that she continued to reside in the residence and she had been there the day of the search. U.S.C.A. Const.Amend. 4. U.S. v. Gillis, 358 F.3d 386, 2004 FED App. 0047P (6th Cir. 2004), cert. denied, 125 S. Ct. 219 (U.S. 2004); West's Key Number Digest, Arbitration  [image: image44.png]


173.1.
Government agents who were told by defendant's girlfriend during search of his apartment that items had been moved to vacant upstairs apartment reasonably believed that they had been given consent to search the vacant apartment by individuals with apparent authority to give such consent, where employee of building's owner told agents that apartment had been vacant for over a month, and building's owner granted agent permission over the telephone to search the apartment. U.S.C.A. Const.Amend. 4. U.S. v. Campbell, 317 F.3d 597, 60 Fed. R. Evid. Serv. 1197, 2003 FED App. 0032P (6th Cir. 2003); West's Key Number Digest, Searches and Seizures  [image: image45.png]


173.1.
Seizure of firearms during warrantless search of defendant's rented room was not ureasonable where homeowner owned all furniture in room, room was never locked, and owner consented to search. Court noted that search does not violate Fourth Amendment if police obtain consent to search from one who, as to premises searched, has authority common with that of absent, nonconsenting target of search. United States v Hall (1992, CA6 Ky) 979 F2d 77, cert den (US) 122 L Ed 2d 736, 113 S Ct 1357.
Co-owners: Consent to search residence and locked bedroom therein was voluntarily given by co-owners of residence; one co-owner agreed to let police enter the house, another signed a consent to search form, one co-owner produced a key to a locked bedroom upon officers' request, entire investigation at house took between two hours and two hours and 20 minutes, and both co-owners were familiar with law enforcement, as evidenced by their prior felony convictions, but neither objected to the search of either the house or the bedroom in particular. U.S.C.A. Const.Amend. 4. U.S. v. Fleck, 413 F.3d 883, 67 Fed. R. Evid. Serv. 738 (8th Cir. 2005); West's Key Number Digest, Searches and Seizures  [image: image46.png]


181.
Resident of defendant's house had authority to consent to search of house, even though she did not have key to house; resident told police she lived at house, officer had seen her there before, and resident corroborated statement by familiarity with house and knowledge that she had left bedroom window unlocked. Iron Wing v United States (1994, CA8 SD) 34 F3d 662.
Even if resident of house did not have actual authority to consent to warrantless search of back bedroom in which defendant was staying, she had apparent authority, and thus firearm found in bedroom was not subject to suppression at defendant's trial for being felon in possession of firearm; officers knew that resident lived in house, officers did not know or have reason to believe that residents rented back bedroom, or that defendant was staying in back bedroom, and resident gave officers unlimited permission to search house. U.S.C.A. Const.Amend. 4. U.S. v. Enslin, 327 F.3d 788 (9th Cir. 2003), cert. denied, 124 S. Ct. 308 (U.S. 2003); West's Key Number Digest, Searches and Seizures  [image: image47.png]


173.1.
FBI agents did not violate defendant's Fourth Amendment rights when they entered, without warrant, condo that he shared with girlfriend in whose name condo was rented and who had joint access to condo where her own testimony indicated that through her affirmative acts of cooperation she impliedly consented to agents' request to enter condo; nor did agents' warrantless search of lamp in which stolen money was found violate Fourth Amendment where girlfriend offered information about lamp with full expectation that agents would search it, did not object when they proceeded to do so, and thus "invited" them to look in lamp. United States v Rosi (1994, CA9 Ariz) 27 F3d 409, 94 CDOS 4606, 94 Daily Journal DAR 8532.
In prosecution for passing counterfeit currency in which defendant's boyfriend consented to search of rental car in which she and defendant had been traveling, trial court erred in determining that boyfriend's consent extended to defendant's purse, which was in trunk of car, where government could not show that boyfriend shared control of purse or that defendant had given him permission to consent to search on her behalf. United States v Welch (1993, CA9 Nev) 4 F3d 761, 93 CDOS 6742, 93 Daily Journal DAR 11485.
Woman who was living with defendant at his house was in position to give effective consent to search of house. United States v Iribe (1993, CA10 Colo) 11 F3d 1553.
Consent given by defendant's live-in companion to police search of their house, as result of which defendant was charged as felon in possession of firearm, had not been freely and voluntarily given because, at time of consent, companion was handcuffed in police car with her 2-year-old in her arms, her other children had been handcuffed, and companion had not been advised of her right to withhold consent. United States v McCoy (1993, DC Or) 839 F Supp 1442.
In motion to suppress evidence seized pursuant to illegal arrest, defendant was entitled to suppression, where although consent was given by defendant's live-in female companion, consent was elicited following illegal arrest of defendant, length of time between illegal police conduct and consent was not long enough, since it was merely 15 minutes, fact that companion was briefly permitted to speak with her mother and sister while handcuffed in police car with her children was not significant enough event to filter out harmful effect of police conduct, and although companion was told that purpose of police action was to secure defendant, her handcuffs were not removed, she was not told that she was free to go, and she was not informed of her right to refuse consent. United States v McCoy (1993, DC Or) 839 F Supp 1442.
Facts available to officers at moment of search of apartment would warrant reasonable person to believe that defendant's girlfriend at time, who gave consent to search, had common authority over apartment, and thus, search of apartment was constitutional; after anonymous tip that defendant was residing at apartment with girlfriend, officers found defendant and girlfriend in apartment, girlfriend testified that her children were at apartment at time officers knocked on door and that she was in her bathrobe, girlfriend testified that she was at apartment two or three weeks prior when officer served unrelated warrant on defendant, and girlfriend signed statement giving her express consent to search apartment. U.S.C.A. Const.Amend. 4; Const. §  10. Com. v. Nourse, 177 S.W.3d 691 (Ky. 2005); West's Key Number Digest, Searches and Seizures  [image: image48.png]


177.
In proceedings in which juvenile was charged with possession of short-barrelled shotgun, trial court properly suppressed sawed-off shotgun seized during warrantless search of juvenile's residence, notwithstanding juvenile's cotenant had informed police that there was large quantity of marijuana on premises and had given consent to search. Although cotenant had authority to consent to search of common areas of apartment, he was absent from premises at time of search, and his consent to search was subordinate to juvenile's right to object to that search because juvenile was present and able to object to warrantless search. Re Welfare of D.A.G. (1992, Minn) 484 NW2d 787.
Warrantless search of apartment was justified where police went to apartment after receiving telephone call from person who identified himself as resident of apartment and who made arrangements to permit police to enter apartment, even though, when police arrived at apartment shortly thereafter, person who responded to door was not person with whom police had spoken; there was nothing in record to suggest that person with whom police had spoken did not have authority to consent to search of apartment. People v Mills (1990, 2d Dept) 159 AD2d 520, 552 NYS2d 387, app den 76 NY2d 739, 558 NYS2d 901, 557 NE2d 1197.
Attempted murder defendant's girlfriend had apparent authority to authorize search to shop that was within curtilage of defendant's residence, where girlfriend had been defendant's girlfriend for thirteen years and had lived in residence for the entire time, and girlfriend's status as a resident of the home was known to officers seeking permission for approximately three to four years and officers had no reason to suspect she did not have control over the premises. U.S.C.A. Const.Amend. 4. State v. Watkins, 610 S.E.2d 746 (N.C. Ct. App. 2005); West's Key Number Digest, Searches and Seizures  [image: image49.png]


177.
Person who told police that he was watching house while owner was in jail, and that no one entered owner's home without his okay, was in control of premises and had authority to consent to search of home. State v Arnold (1992) 115 Or App 258, 838 P2d 74, reconsideration den (Dec 23, 1992) and review den 315 Or 312, 846 P2d 1161.
Where defendant was convicted of murder in the course of committing a burglary and sentenced to death, and where the state seized a bloody sock belonging to defendant, bloody toilet paper, and a pair of stained blue jeans from defendant's home after receiving written consent from his girlfriend to search the home they shared, the trial court did not abuse its discretion in overruling defendant's motion to suppress this evidence, because the girlfriend, who had moved out of the residence where the incriminating evidence was found following a fight with defendant, still retained common authority over the premises, as she testified at the hearing on the motion to suppress that she, not defendant, had signed the lease, that she was responsible for one-half of the utility bills and defendant was responsible for the other half, that she told defendant when she left that she was not leaving permanently, and that she had returned several times to claim personal effects. Patrick v State (1995, Tex Crim) 906 SW2d 481, petition for certiorari filed (Dec 18, 1995).
In prosecution for first-degree murder of female roommate, trial court correctly held that 36-year-old male roommate lacked standing to challenge search of 72-year-old victim's bedroom and bathroom areas, where roommate testified that he and victim never had romantic relationship and that he only entered bedroom to get art supplies or to use desk that he alleged was part of business he and victim were starting, and trial judge stated that she did not believe roommate's testimony about alleged business and concluded that he had no personal interest in victim's bedroom and bath. State v Gocken (1993) 71 Wash App 267, 857 P2d 1074.
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§   13. Burden of proof and other evidentiary matters
[Cumulative Supplement]
It is a question of fact whether a person has consented to a search; it is also a question of fact whether a person consenting had the right to use and occupy a particular area sufficient to confer capacity on such person to give a consent.[FN19] The government has the burden of proving that a purported consent was voluntarily given by a person having sufficient authority to give such a consent. While it has been stated that consent should be shown by clear and convincing evidence, the Supreme Court has indicated that, in federal prosecutions at least, the proper burden of proof on the government is by a preponderance of the evidence.[FN20]
However, the issue as to the validity of a consent will normally be raised by the defendant, either by means of a motion to suppress evidence or by some other appropriate procedure, and the defendant will normally introduce evidence showing lack of a valid consent by one authorized to give consent. In this regard it should be remembered that, while the burden may be on the government to prove consent, it has also been stressed that a clear and complete record is necessary, especially where it is contended that a person who would ordinarily be assumed to have such authority in fact did not.[FN21]
Generally, any evidence bearing on the issue of the third party's power to grant a consent to a search of the premises or effects is relevant and admissible. In determining what evidence to introduce, the defendant should look for any available evidence that tends to show either that the third party lacked general access to and the joint right to use the property, or that the defendant's rights of access and possession were greater, or both. For example, evidence showing that the property was kept locked and that only the defendant had a key, thereby barring the third party from general access to the property, is strongly indicative of the third party's lack of authority to consent.[FN22] Similarly, evidence that the defendant not only locked the premises or the room, but also instructed the third party not to permit any one else entry, strongly indicates the defendant's expectation of privacy and the lack of power in the third person to consent to a search.[FN23]
Where it is admitted that the third party had access to the premises for some purposes, evidence of the limited reason for such access may support a conclusion that the third party's rights were inferior to those of the defendant. For example, evidence showing that the defendant's mother went into his room only for maintenance and cleaning purposes was relied on in finding that the defendant's room had been set aside for his exclusive use and that his mother had no right to consent to a search thereof.[FN24] Similarly, evidence that the defendant's paramour, although she had stayed with him every night for two months, lived at her mother's house was relied on in concluding that she did not have equal rights in or joint control over the defendant's hotel room.[FN25]
Evidence that, while the third party apparently had access to the searched premises, in fact the premises were set aside for the defendant's private use, and that the third party almost never entered them, may also be introduced. Thus, in a case involving business premises the fact that both the defendant and the third party were jointly liable on the lease, as well as the fact that the defendant's separate room had no door in it, was held insufficient to grant the contenant authority to permit a search of the defendant's room, where it was clear that the room was, in fact, set aside for the defendant's private use in his business, and where the cotenant had been in the defendant's room only once before, with the defendant's permission.[FN26]
When the search and seizure in question were of personal effects, evidence that the personal effects were enclosed in a container obviously not belonging to the consenter may support a finding that the consenter was without authority over them, even though the room in which they were found was jointly occupied by the defendant and the consenter. Thus, a wife's consent to search the house has been held insufficient to validate police action in opening and searching a cuff link case which was clearly identified as the husband's.[FN27] Similarly, the consent of an occupant of an apartment was held insufficient to validate the police search of a guest's overnight bag in the apartment.[FN28] The conclusion that the third party had no authority over the personal effects searched is even more compelling where the personal effects have been concealed by the defendant.[FN29]
If there is any doubt as to the ownership of personal effects, evidence should be introduced showing that the personal effects were, in fact, the property of the defendant.
If there is an issue as to whether or not the third party in fact lived at the premises in question, any evidence showing either that the third party did not live there, or that the third party had moved out prior to the search, should be introduced. For example, evidence that the defendant's wife had moved to another residence and removed most of her possessions from the house, coupled with evidence that the wife had contributed nothing toward the mortgage payments since moving, was relied on in holding that she did not, at the time of the search, have joint access to or control of the residence sufficient to give her authority to give consent.[FN30] Similarly, where a consent to search a hotel room was given by the defendant's paramour, the court noted that, while she stayed with him every night, the paramour lived with and kept her clothes at her mother's house and paid no rent to the defendant, and it found her statement that she was living with but not married to the defendant insufficient to show that she had equal rights in or joint control over the hotel room.[FN31]
In a jurisdiction following the apparent authority doctrine, it has been held that there must be some objective evidence of joint control or access that would reasonably indicate to the police that the person consenting to the search had the authority to do so.[FN32] In such a jurisdiction, the defendant should introduce any evidence that would negate good faith on behalf of the police in accepting the third-party consent, such as evidence that made it clear to the police that the property belonged to another, or evidence of a relationship between the defendant and the third party such as to make clear to the police that the defendant had not authorized the third party to consent.[FN33]
Finally, when the consent of a parent to a search of child's room is involved, evidence as to the age of the child should always be introduced, although it may not be decisive. While on the one hand a parent has been held without authority to consent to a search of the bedroom of a 17-year-old boy,[FN34] and a similar conclusion was reached with respect to a search of the living quarters of a 19-year-old son,[FN35] on the other hand parents have been held to have authority to consent to a search of the room of a 15-year-old son[FN36] and the room of a 22-year-old child.[FN37] Notwithstanding the fact that age alone may not be determinative, in a close case the child's age may tip the scales one way or the other.[FN38]
CUMULATIVE SUPPLEMENT
Cases:
Standard of review: Voluntariness of consent to search is factual matter that is subjected to clear error standard of review. U.S.C.A. Const.Amend. 4. U.S. v. Weidul, 325 F.3d 50 (1st Cir. 2003); West's Key Number Digest, Criminal Law  [image: image50.png]
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II. Proof That Wife Lacked Sufficient Authority to Consent to Search Directed Against Husband
A. Elements of Proof
§   14. Guide and checklist
The following facts and circumstances, among others, tend to establish that the defendant's wife did not have authority over certain premises and effects sufficient to enable her to consent to a search thereof directed against the defendant:
□  Nature and extent of defendant's right to possession and control of property
— Legal and equitable interest in real property [§ §  15,  24]
— Actual possession of real property [§ §  15,  24]
— Sole ownership and use of personal effects searched [§ §  19,  26]
□  Nature and extent of consenter's right to possession and control of property
— Termination of legal and equitable interest in property [§ §  15,  24]
— Renunciation of actual possession of property [§  15]
— Nonuse of property for lengthy period prior to search [§ §  22,  24]
— Lack of access to and use of area searched [§ §  17,  18,  25]
□  Nature of property searched
— Area used primarily or exclusively by defendant [§ §  17,  18,  23,  25]
— Personal effects of defendant [§ §  19,  26]
□  Circumstances indicating defendant's exclusive use of property searched [§ §  18,  23,  25]
□  Nature of relationship between consenter and defendant
— Estrangement of consenting spouse [§  15]
— Hostility of consenter towards defendant [§ §  20,  27]
□  Police officer's lack of reasonable basis for belief in consenter's authority to consent to search [§  21]
— Knowledge of consenter's residence elsewhere [§ §  17,  21]
— Knowledge of facts showing consenter's lack of access to area searched [§ §  17,  21]
— Knowledge that area searched was set aside for defendant's exclusive use [§  21]
— Concealment of evidence inside defendant's personal effects [§ §  19,  21]
— Knowledge that personal effects belonged to defendant [§  21]
 [In the following proof it is assumed that the defendant has been charged with a narcotics violation, that he has challenged the admissibility of evidence seized in a search of his house on the ground that his wife lacked the authority to consent to the search, and that the matter is being heard at a hearing on a motion to suppress evidence. It is further assumed that there is no issue as to the voluntary nature of the consent by the wife.]
B. Testimony of Defendant's Wife
§   15. Separation from defendant prior to search
[After introduction and identification of witness]
Q.
Will you please tell us your relationship to ____________[defendant]?
A.
I am his wife.
Q.
How long have you been married to him?
A.
____________ years.
Q.
Are you presently living with ____________[defendant]?
A.
No, we separated about ____________ months ago.
Q.
What is your present address?
A.
I live at ____________.
Q.
Prior to your separation, at what address were you living?
A.
At ____________.
Q.
Is that a private house?
A.
Yes, it is.
Q.
At the time of your separation, did ____________[defendant] continue to live there?
A.
Yes, he did.
Q.
And did you at that time move to your present address?
A.
Yes, I did.
Q.
Have you filed any legal proceedings concerning your marriage?
A.
Yes, I filed for a divorce shortly after our separation.
Q.
Are you presently employed?
A.
Yes, I work at ____________.
Q.
How long have you worked there?
A.
About ____________ years.
Q.
Prior to the separation, were you and your husband buying or renting the house in which you lived?
A.
We were buying it.
Q.
Do you know in whose name or names the title to the house is?
A.
It is in our names as joint owners.
Q.
Did you and your husband jointly contribute to payment of the mortgage?
A.
Yes, we did.
Q.
Have you contributed toward payment of the mortgage since your separation?
A.
No, I have not.
Q.
Is that pursuant to an agreement between you and your husband?
A.
There was an informal agreement to that effect, yes.
Q.
Did you and your husband also reach an agreement as to possession of the house?
A.
Yes, pending the outcome of the divorce, we agreed that he could live in the house.
Q.
If everything worked out as you anticipated, did you expect that your husband would also retain possession of the house as part of the final divorce settlement?
A.
Yes, assuming satisfactory financial arrangements could be made, that was our intention.
§   16. Consent to search house
Q.
I want to direct your attention now to ____________, ____________. Do you remember that date?
A.
Yes, very well.
Q.
Is there some particular reason that you recall that date?
A.
Yes, that is the day that the house was searched.
Q.
Which house are you referring to?
A.
Our house at ____________.
Q.
The house that ____________[defendant] is still living in?
A.
Yes.
Q.
Now this was subsequent to your separation, is that correct?
A.
Yes, it was.
Q.
Did this search also occur after you actually filed for divorce?
A.
Yes, it was after I had filed for divorce.
Q.
Did you accompany the police officers who made the search?
A.
Yes, I did.
Q.
And you, in fact, consented to the search, is that correct?
A.
Yes, I did.
§   17. Lack of access to inner room
Q.
At the time of this search, was your husband present at the house?
A.
No, he was not.
Q.
Will you tell us who was present?
A.
There was myself and the two police officers.
Q.
Did you, in fact, accompany the officers to the house?
A.
Yes, I did.
Q.
Where did they meet you that day?
A.
They picked me up at my apartment and took me over to the house.
Q.
How did you enter the house?
A.
I opened it with the key.
Q.
So you had retained a key to the house?
A.
Yes, I had.
Q.
How long did the search take?
A.
All together, I would guess about an hour.
Q.
Did you allow the officers to search wherever they wanted?
A.
Yes, I did.
Q.
Did the officers ultimately find and seize the alleged heroin that is the subject of this hearing?
A.
Yes, they did.
Q.
In what room of the house did they find it?
A.
They found it in my husband's workroom.
Q.
Where is that room located in the house?
A.
It is in the back of the house. It is actually a bedroom that my husband had converted into his workroom.
Q.
Did you accompany the officers when they entered the workroom?
A.
Yes, I did.
Q.
Did you open the door for them?
A.
No, I did not. The door was locked.
Q.
Did you unlock the door for them?
A.
No, I didn't have a key to it.
Q.
How did the officers get into the work room?
A.
They had to use a pass key to unlock it.
§   18. Defendant's exclusive use of room
Q.
During the time you lived with ____________[defendant] in that house, was it normal for the door to that room to be locked?
A.
Yes, he usually kept it locked.
Q.
During the time that you lived there, did your husband always use that room as his workroom?
A.
Yes, at least as soon as he had converted it. One of the first things he did when we moved into the house was to convert it into his workroom.
Q.
Did you husband work frequently in that room?
A.
Yes, he did.
Q.
During the time he worked in there did you ever come in to visit him or help him?
A.
No, I did not.
Q.
Was it your understanding that he preferred to be left alone while in the workroom?
A.
Yes, I knew he liked to be alone while he was working.
Q.
During the time you lived in that house, was that room ever used for any other purpose?
A.
No.
Q.
Did you ever use that room for any purpose?
A.
No, I did not.
Q.
Did you ever go into that room prior to the day of the search?
A.
Yes, I had gone in it occasionally.
Q.
Did you ever go into it alone?
A.
No, ____________[defendant] was always in there.
Q.
Did you ask his permission prior to going in there?
A.
Yes, I asked him if it would be all right, so as not to disturb him.
Q.
How long did you and ____________[defendant] live together in that house?
A.
All together, about two years.
Q.
How long did it take your husband to convert that room into his workroom?
A.
Probably three months or so.
Q.
So for approximately 21 months while you lived there, he used it as a workroom, is that correct?
A.
Yes, that's right.
Q.
During those 21 months, approximately how many times did you go into his workroom?
A.
I would estimate probably no more than 10 times.
Q.
Did you ask each time if it was all right with him?
A.
Yes, I did.
Q.
What was the longest period of time you ever stayed in the room during those 21 months?
A.
Well, I never stayed very long, maybe 15 minutes at the longest.
Q.
During those approximately 21 months, was it your husband's normal practice to keep the door to the room locked when he was not in it?
A.
Yes, it was.
Q.
Who kept the key to the room?
A.
He always kept the key on his key ring.
Q.
Did you ever have possession of the key?
A.
No, I never did.
§   19. Search of personal effects belonging to defendant
Q.
Did you observe the officers as they conducted the search of your husband's workroom?
A.
Yes, I did.
Q.
Did you observe where they found the alleged heroin?
A.
Yes, they found it inside an attache case that was in one of the desk drawers.
Q.
Was the desk located in the workroom?
A.
Yes, it was.
Q.
Had you ever used that desk?
A.
No, I had not.
Q.
Had you ever been in that desk?
A.
No, I don't believe so.
Q.
Had you ever seen the attache case before?
A.
Yes, it was my husband's.
Q.
Do you know who bought the attache case?
A.
Yes, he had bought it for himself about a year ago.
Q.
Who used the attache case?
A.
He did.
Q.
Had you ever seen anyone other than your husband using the attache case?
A.
No, I had not.
Q.
Had you ever opened the attache case?
A.
No, I had not.
Q.
When the officers found the attache case in the desk, was it open or closed?
A.
It was closed.
Q.
Who opened it?
A.
One of the police officers.
§   20. Hostility as motivating factor in consent
Q.
Had you and your husband been experiencing marital difficulties for some time prior to your separation?
A.
Yes.
Q.
Would you describe your separation as amicable?
A.
All things considered, I would say so.
Q.
At the time of your separation, did you have any bitter feeling toward him?
A.
Well, it was a difficult time, but I think I tried not to be bitter about it.
Q.
Is the divorce action still pending?
A.
Yes, it is.
Q.
Are there any contested issues involved in the divorce action?
A.
The only thing we have not been able to agree on is custody of our daughter.
Q.
Do you both want custody?
A.
Yes, we do.
Q.
With whom is she living right now?
A.
She's living with me right now.
Q.
Has she been living with you since the separation?
A.
No, at first she lived with my husband.
Q.
When did she begin living with you?
A.
She moved in with me shortly after my husband's arrest.
Q.
When you filed for divorce, did you request custody?
A.
Yes, I did, with visitation rights to him, of course.
Q.
Did ____________[defendant] indicate to you that he intended to contest the custody issue?
A.
Yes, he did.
Q.
Were you upset or bitter about the prospects of a custody fight?
A.
Not bitter, but upset, yes.
Q.
When you were first informed that your husband was under investigation for possible narcotics violations, were you upset at all?
A.
Yes, I was.
Q.
Were you angry at all?
A.
Yes, I was somewhat angry about it.
Q.
Was there anything in particular that upset you?
A.
Yes, I did not believe that was a very wholesome situation for my daughter to be in.
Q.
When were you first informed of this investigation?
A.
It was the same day as the search, when the officers came to my apartment.
Q.
Were the officers who conducted the search the same ones who first informed you of your husband's suspected narcotics violations?
A.
Yes, they were.
Q.
Did they ask you at the same time for your consent to search the house?
A.
Yes.
Q.
Were you still angry at the time that you consented?
A.
Yes, I was.
Q.
Angry at whom?
A.
Angry at my husband.
Practice Comment: Evidence of wife's hostility toward defendant.
In a jurisdiction following the estrangement doctrine, evidence that the wife's consent was motivated by hostility is relevant to a determination of the validity of that consent. Cross-reference: For a discussion of the estrangement doctrine, see §  8, supra. Even in a jurisdiction that has rejected the doctrine, such evidence might be admissible to show the wife's bias or prejudice in the event she testified unfavorably to the defendant at the suppression hearing. See 4 Jones on Evidence (6th ed.) § §  25:9, 25:10.
C. Testimony of Police Officer
§   21. Lack of reasonable basis for belief in wife's authority to consent to search
[The examination of the police officer is presented here for the limited purpose of establishing the officer's knowledge of facts indicating the wife's lack of authority to consent to the search and seizure in issue, and the testimony is limited to this aspect. Depending on the circumstances of the case, such testimony might be elicited on cross-examination of the officer after he had testified for the prosecution, rather than on direct examination.]
Q.
Officer, directing your attention now to ____________, ____________, did you have occasion to participate in a search for narcotics?
A.
Yes, I did.
Q.
Where did you conduct this search?
A.
It was at a residence at ____________[address].
Q.
Did you have a warrant for this search?
A.
No, I did not.
Q.
Did you have the consent of someone to conduct this search?
A.
Yes, I obtained the consent of the suspect's wife prior to the search.
Q.
Did you contact her, or did she contact you?
A.
I contacted her.
Q.
Where did you contact her?
A.
I went to the apartment where she was staying.
Q.
What was the address of the apartment?
A.
____________.
Q.
Were you aware that the defendant's wife was living at a different address than he was?
A.
Yes, I had been informed of that by the informant who gave me the original information concerning the possible narcotics violations.
Q.
So you were aware, then, that the defendant's wife was not at that time a resident of the premises you intended to search?
A.
I knew that she was not physically staying there, yes.
Q.
When you went to the apartment where she was residing, did you first inform her of your suspicions concerning her husband?
A.
Yes, I did.
Q.
And did you thereafter ask her permission to search the premises at ____________[husband's address]?
A.
Yes, I did.
Q.
And she consented to such a search?
A.
Yes, she did.
Q.
Did she accompany you to the premises to be searched?
A.
Yes, she went with us in the patrol car.
Q.
How did you gain entry into the house?
A.
Mrs. ____________ opened the door with her key.
Q.
And did you then begin to search the entire house?
A.
Yes. My partner and I did.
Q.
And you ultimately found the alleged heroin that is the subject of this proceeding, is that correct?
A.
Yes, I did.
Q.
Where in the house did you find the alleged heroin?
A.
It was in a room in the back portion of the house.
Q.
Was Mrs. ____________ with you when you went into that room?
A.
Yes, she was.
Q.
Did she in any way identify the room for you?
A.
Yes, I believe she mentioned that it was her husband's work area.
Q.
Did she open the door for you to enter?
A.
No, the door was locked.
Q.
Did Mrs. ____________ indicate to you that the door was always locked?
A.
Yes, she said that her husband always kept the room locked.
Q.
Did you ask Mrs. ____________ for the key to the room?
A.
Yes, I did, but she said that she did not have a key.
Q.
How was entry obtained into the room?
A.
I used a pass key.
Q.
Did Mrs. ____________ give you the pass key?
A.
No, it was one I carried with me.
Q.
Where did you find the alleged heroin in the room?
A.
It was located in an attache case that I found in a drawer in the desk.
Q.
Was the desk drawer open or closed?
A.
It was closed, so I opened it.
Q.
Was the attache case open or closed?
A.
It was closed also.[Counsel asks Court Reporter to mark exhibit.]
Q.
I show you now defendant's Exhibit ____________ for identification and ask if you recognize it.
A.
Yes, I do. That is the attache case in which the heroin was found.
Q.
And this attache case was closed when you initially found it, is that correct?
A.
Yes, that's right.
Q.
Directing your attention now to the front side of the attache case, is there anything inscribed on it?
A.
Yes, there are some initials on it.
Q.
Would you please read those initials?
A.
It says ____________.
Q.
Did you observe those initials when you took the attache case out of the desk?
A.
I believe so, yes.
Q.
Did you at that time know that those were ____________[defendant]'s initials?
A.
I knew his initials, yes. I'm not sure I associated them with the attache case.
Q.
You also knew, did you not, that Mrs. ____________'s initials were different?
A.
Yes, I knew that.
Q.
You were also aware, were you not, that this attache belonged to ____________[defendant]?
A.
I assumed that it was.
Q.
You did not believe that it was Mrs. ____________'s attache case, did you?
A.
No, I did not think it was hers.
Q.
Did you question Mrs. ____________ about the attache case prior to opening it?
A.
I merely asked her whose it was.
Q.
And what was her response?
A.
She stated that it was her husband's.
Counsel:
I offered this attache case, marked defendant's Exhibit ____________ for identification, into evidence as defendant's Exhibit ____________.
The Court:
It may be admitted.
Q.
Did Mrs. ____________, at any time prior to your entry into the locked room, ever indicate to you that she had ever used that room?
A.
No, she did not.
Q.
Did Mrs. ____________, prior to the time you opened the attache case, in any way indicate to you that she had ever used that attache case?
A.
No, she did not.
Practice Comment: Evidence showing police knowledge of wife's lack of authority.
In a jurisdiction following the apparent authority doctrine, the defendant should anticipate a possible prosecution claim that the police officers were unaware that the wife did not have authority to grant a consent to search. Evidence that the police were aware of facts showing that the wife did not have joint possession and control either of the house generally, or of the workroom and attache case specifically, is relevant to negate a claim that, regardless of the wife's actual authority, she had apparent authority over the areas and items searched. Cross-reference: For a discussion of the apparent authority doctrine, see §  2, supra.
D. Testimony of Tenant
§   22. Wife's nonuse of house after separation
[After introduction and identification of witness]
Q.
Where do you presently live?
A.
I live at ____________[address].
Q.
What is the nature of your living arrangements there?
A.
Well, I have a room there that I rent, plus I have full kitchen privileges.
Q.
How long have you lived there?
A.
About ____________ months now.
Q.
Who rented you the room?
A.
____________[defendant].
Q.
Does he live there also?
A.
Yes, he does.
Q.
Do you pay rent monthly or weekly?
A.
I am paying ____________ dollars a month.
Q.
Does anyone else live there besides you and ____________[defendant]?
A.
No, no one else does.
Q.
Has anyone else lived there during the time you have been there?
A.
His daughter lived there for a while, but no one else.
Q.
Are you familiar with Mrs. ____________?
A.
Yes, I know who she is.
Q.
Does she ever come over to the house?
A.
Yes, she has come over a couple of times since I've been there.
Q.
Do you spend much time at the house?
A.
Yes, I spend most of my time there, except when I'm going shopping or something like that.
Q.
All right, you said that she has come over a couple of times. Do you recall whether she knocked on the door before entering or did she use a key?
A.
She knocked both times and waited until someone let her in.
Q.
Did she make any attempt to use a key?
A.
No.
§   23. Defendant's exclusive use of inner room
Q.
During the time that you have lived in the house, have you more or less had access to all areas of the house?
A.
Yes, ____________[defendant] has pretty well given me the run of the house, with the exception of his workroom.
Q.
What is the situation with respect to his workroom?
A.
____________[defendant] always keeps it locked. He told me early on that that was the one room that was off limits.
Q.
Where is the workroom located?
A.
It is in the back portion of the house.
Q.
Have you ever gone into the workroom?
A.
No, never.
Q.
Have you ever seen anyone go into that room other than ____________[defendant]?
A.
I have on a few occasions, but they were always let in by ____________[defendant].
Q.
Have you ever seen anyone other than ____________[defendant] enter that room alone?
A.
No, I have not.
E. Testimony of Defendant
§   24. Defendant's superior authority over house
[After introduction and identification of witness]
Q.
Where do you live?
A.
I live at ____________[address].
Q.
Is that the house that has been the subject of testimony at this hearing?
A.
Yes, it is.
Q.
How long have you lived there?
A.
About two and one-half years now.
Q.
When you first moved in there, you moved in with your wife, is that correct?
A.
Yes, that's right.
Q.
Do you have a mortgage on the house?
A.
Yes, there was a 30-year mortgage on it.
Q.
Did you and your wife each contribute to payment of the mortgage while you were living together?
A.
Yes, we pooled our earnings and paid the mortgage out of it.
Q.
Following your separation from your wife, has she contributed to payment of the mortgage?
A.
No, we agreed that I would keep the house and also pay the mortgage.
Q.
Do you recall the exact date that your wife moved from the house to her present apartment?
A.
Yes, it was on ____________, ____________.
Q.
Between that date and the date of the search, did she return to the house on occasion?
A.
Yes, she came over two or three times for various reasons.
Q.
On those occasions, did she enter without knocking or did she knock first?
A.
She always knocked first.
Q.
Did you know that your wife still had a key to the front door?
A.
No, I thought she had left all her keys at the house.
Q.
Following the separation and prior to the search, did your wife ever stay overnight at the house?
A.
No, she did not.
Q.
What was the longest period of time she was at the house during that period of about two months?
A.
She never stayed more than 20 to 30 minutes.
Q.
And during this entire period of time, did you reside at the house continuously?
A.
Yes, I did.
Q.
Did you pay the mortgage by yourself during that time?
A.
Yes.
Q.
Did you pay all utility bills and so on during that time?
A.
Yes, I have paid for everything connected with the house since our separation.
§   25. Defendant's exclusive use of inner room
Q.
You have heard the testimony at this hearing concerning your workroom, is that correct?
A.
Yes, that's right.
Q.
When did you convert that room into your workroom?
A.
Right after we bought the house. It took me a couple or three months to get it converted.
Q.
After the room was converted, what use was made of it?
A.
Primarily I used it for paper work and as a study, as a place for working when I needed to be alone.
Q.
Was that room ever used for anything else?
A.
No.
Q.
Who was allowed to use that room?
A.
Well, the room was fixed up specifically for me to use, so no one else ever used it.
Q.
Did your wife ever use it?
A.
No, she never did.
Q.
Who swept the room, cleaned it up, and things like that?
A.
I took care of all the cleaning and maintenance work in the room.
Q.
Did you ever take any steps to prevent other people from going into the room?
A.
Yes, I did. I installed a lock on the door and always kept the room locked when I was not there.
Q.
Why did you keep the room locked?
A.
To keep people out.
Q.
How many keys were there to the lock?
A.
There were two keys.
Q.
Who had the keys?
A.
I had both of them. I kept one on my key ring, and the other was in a drawer in the desk in the room.
Q.
During the time that you were still living together, did your wife ever come into your workroom?
A.
Yes, she did two or three times.
Q.
Do you recall the purposes for which she came into the room?
A.
No, not specifically. She came in to ask some questions, but I don't remember about what.
Q.
Did she knock before entering?
A.
Yes, she did.
Q.
Did you ever give your wife any instructions concerning use of your workroom by others?
A.
Well, I just told her that I did not want anyone else ever using the room.
Q.
Subsequent to your separation from your wife, did anyone else move into your house with you?
A.
Yes, I took on a tenant to help pay the mortgage.
Q.
And who was that tenant?
A.
It was ____________[previous witness].
Q.
Did you give your tenant any instructions concerning use of the house?
A.
Yes, I did.
Q.
What were those instructions?
A.
I told him he could have free use of the house, with the exception of my workroom, and, of course, my bedroom and my daughter's.
Q.
During the time you have lived in your house, have you ever allowed anyone other than yourself to use your workroom?
A.
No, never.
§   26. Defendant's ownership of personal effects searched
Q.
You have heard the testimony to the effect that the alleged heroin was discovered in an attache case in your workroom, is that correct?
A.
Yes, I have heard it.
Q.
I would like to show you now defendant's Exhibit ____________, and ask if you can identify it.
A.
Yes, that is my attache case.
Q.
How long have you owned that attache case?
A.
About a year.
Q.
Was it purchased for you, or did you buy it yourself?
A.
I bought it myself.
Q.
Directing your attention to the front of the attache case, there are some initials on it. Do you know whose initials those are?
A.
Yes, those are mine. I had them inscribed on it at the time I bought it.
Q.
What did you do with the attache case after buying it?
A.
I used it in connection with my work.
Q.
Did anyone else ever use it?
A.
No.
Q.
Where did you keep it when you were not using it?
A.
I always kept it in my desk drawer.
Q.
Did you ever give anyone permission to open your attache case?
A.
No, I never did.
§   27. Wife's hostility as motivating factor in consent
Q.
Would you describe your separation from your wife as friendly?
A.
Not really. There was a certain amount of friction involved.
Q.
Was there any particular point or points of friction?
A.
Yes, there was. The primary conflict between us was over custody of our daughter; in fact, it still is the primary conflict between us.
Q.
You both want custody, is that it?
A.
Yes, that's right.
Q.
Did you and your wife have any lengthy discussions concerning the subject of custody?
A.
Yes, we had a couple of fairly long talks about it shortly after we separated.
Q.
Were those discussions fairly calm in tone?
A.
At the outset, yes, but they became pretty heated by the end of it.
Q.
Did your wife seem angry during these discussions?
A.
Well, towards the end of them, when she saw I really was not going to give in, yes. She seemed very angry.
Q.
During these discussions, did she ever say anything that you construed as any form of a threat?
A.
Well, she did say one thing that I viewed as sort of an implicit threat.
Q.
Will you tell us what that was?
A.
Yes. Towards the end of or last discussion on the subject, she said something to the effect that she would fight me tooth and nail over custody of our daughter, and that she would take whatever steps were necessary to insure that the court awarded her custody.
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