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CHAPTER 84: Attorney’s at Law
§ 84-1. Oaths taken in open court.

Statute text

Attorneys before they shall be admitted to practice law shall, in open court before a justice or judge of the General Court of Justice, personally appear and take the oath prescribed for attorneys by G.S. 11-11, and also the oaths of allegiance to the State, and to support the Constitution of the United States, prescribed for all public officers by Article VI, Sec. 7 of the North Carolina Constitution and G.S. 11-7, and the same shall be entered on the records of the court; and, upon such qualification had, and oath taken may act as attorneys during their good behavior.  

CASE NOTES

Nonresident Attorneys. - As this section requires the oath of allegiance to the State, it debars a citizen of another state from obtaining a license to practice law, and a nonresident attorney does not acquire the right to practice habitually in this State by having been previously allowed, through the courtesy of the courts, to appear in special cases. Manning v. Roanoke & T.R.R.R., 122 N.C. 824, 28 S.E. 963 (1898).  

§ 84-2. Persons disqualified.

Statute text

No justice, judge, full-time district attorney, full-time assistant district attorney, public defender, assistant public defender, clerk, deputy or assistant clerk of the General Court of Justice, register of deeds, deputy or assistant register of deeds, sheriff or deputy sheriff shall engage in the private practice of law. Persons violating this provision shall be guilty of a Class 3 misdemeanor and only fined not less than two hundred dollars ($200.00).  

§ 84-2.1. "Practice law" defined.

Statute text

The phrase "practice law" as used in this Chapter is defined to be performing any legal service for any other person, firm or corporation, with or without compensation, specifically including the preparation or aiding in the preparation of deeds, mortgages, wills, trust instruments, inventories, accounts or reports of guardians, trustees, administrators or executors, or preparing or aiding in the preparation of any petitions or orders in any probate or court proceeding; abstracting or passing upon titles, the preparation and filing of petitions for use in any court, including administrative tribunals and other judicial or quasi-judicial bodies, or assisting by advice, counsel, or otherwise in any legal work; and to advise or give opinion upon the legal rights of any person, firm or corporation: Provided, that the above reference to particular acts which are specifically included within the definition of the phrase "practice law" shall not be construed to limit the foregoing general definition of the term, but shall be construed to include the foregoing particular acts, as well as all other acts within the general definition. The phrase "practice law" does not encompass the writing of memoranda of understanding or other mediation summaries by mediators at community mediation centers authorized by G.S. 7A-38.5 or by mediators of personnel matters for The University of North Carolina or a constituent institution.  

CASE NOTES

What Constitutes Practicing Law. - To constitute the practice of law, within the prohibition of this section, it is necessary that the person charged with its violation shall have customarily or habitually held himself out to the public as a lawyer, or that he has demanded compensation for his services as such. State v. Bryan, 98 N.C. 644, 4 S.E. 522 (1887).  

The fact that a person on one occasion acted as an attorney for a party to an action is some evidence for the jury to consider, but is not conclusive of the question. State v. Bryan, 98 N.C. 644, 4 S.E. 522 (1887). See § 84-4.  

Section Not Exhaustive. - The last sentence in this section makes it clear that the statute does encompass all the activities that could be considered the practice of law. Toms v. Lawyers Mut. Liab. Ins. Co., 104 N.C. App. 88, 408 S.E.2d 206 (1991), cert. denied, 330 N.C. 618, 412 S.E.2d 95 (1992).  

Practice of law embraces the preparation of legal documents and contracts by which legal rights are secured. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962).  

Not All Activities Within Definition Are Unlawful for Lay Persons. - It was not the purpose and intent of this section to make unlawful all activities of lay persons which come within the general definition of practicing law. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962). See note to G.S. 84-4.  

The key as to whether attorney performed a professional service was not the act, but rather, the capacity in which he undertook the performance of the act. Toms v. Lawyers Mut. Liab. Ins. Co., 104 N.C. App. 88, 408 S.E.2d 206 (1991), cert. denied, 330 N.C. 618, 412 S.E.2d 95 (1992).  

Solicitation and Acceptance of Money for Investment. - An attorney from outside the State coming to North Carolina and suggesting to the plaintiff that he be allowed to invest the plaintiff 's money is not acting in any legal capacity when he accepts the money from the plaintiff for investment. Smith v. Travelers Indem. Co., 343 F. Supp. 605 (M.D.N.C. 1972).  

A licensed attorney who is a full-time employee of an insurance company may not ethically represent one of the company's insureds as counsel of record in an action brought by a third party for a claim covered by the terms of the insurance policy or appear as counsel of record for the insured in the prosecution of a subrogation claim for property damage. Gardner v. North Carolina State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986).  

Law Firm's Liability for Activities of Partner. - In order to determine whether members of a law firm should be held liable for the activities of one of its partners, the court should consider (1) the provisions of the instrument empowering the firm to practice law, such as partnership agreements and articles of incorporation, as well as statutory provisions; (2) the construction which our courts have historically given the questioned activity or related ones; (3) where the partner has acted, or seemed to act, with the firm's authority; this includes his position in the firm, the participation - if any - by the rest of the firm in the disputed activities, and any assurances given the client that this transaction would be handled through the firm; and finally, (4) whether the other members of the firm have assented to or ratified the acts. Shelton v. Fairley, 86 N.C. App. 147, 356 S.E.2d 917, cert. denied, 320 N.C. 634, 360 S.E.2d 94 (1987).  

Bankruptcy Petition Preparers. - All of the bankruptcy petition preparer's services fell within G.S. 84-2.1 since it included preparing and filing of petitions for use in court; but under 11 U.S.C.S. § 110, the preparer's services had to be limited to typing the documents as directed by the preparer's customers - therefore, providing documents that contained legal advice, thereby giving the customers the impression that the documents contained all of the information necessary as to whether or not to file bankruptcy and how to complete the forms, was an unfair and deceptive practice. In re Moore, 290 Bankr. 287 (Bankr. E.D.N.C. 2003).  

§ 84-4. Persons other than members of State Bar prohibited from practicing law.

Statute text

Except as otherwise permitted by law, it shall be unlawful for any person or association of persons, except active members of the Bar of the State of North Carolina admitted and licensed to practice as attorneys-at-law, to appear as attorney or counselor at law in any action or proceeding before any judicial body, including the North Carolina Industrial Commission, or the Utilities Commission; to maintain, conduct, or defend the same, except in his own behalf as a party thereto; or, by word, sign, letter, or advertisement, to hold out himself, or themselves, as competent or qualified to give legal advice or counsel, or to prepare legal documents, or as being engaged in advising or counseling in law or acting as attorney or counselor-at-law, or in furnishing the services of a lawyer or lawyers; and it shall be unlawful for any person or association of persons except active members of the Bar, for or without a fee or consideration, to give legal advice or counsel, perform for or furnish to another legal services, or to prepare directly or through another for another person, firm or corporation, any will or testamentary disposition, or instrument of trust, or to organize corporations or prepare for another person, firm or corporation, any other legal document. Provided, that nothing herein shall prohibit any person from drawing a will for another in an emergency wherein the imminence of death leaves insufficient time to have the same drawn and its execution supervised by a licensed attorney-at-law. The provisions of this section shall be in addition to and not in lieu of any other provisions of this Chapter. Provided, however, this section shall not apply to corporations authorized to practice law under the provisions of Chapter 55B of the General Statutes of North Carolina.  

CASE NOTES

This section is constitutional and valid, the right to practice law being subject to legislative regulation within constitutional restrictions and limitations, and the statute not being in contravention of any provision of the State or federal Constitutions. State ex rel. Seawell v. Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540 (1936).  

The purpose of this section is for the better security of the people against incompetency and dishonesty in an area of activity affecting general welfare. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

A pleading filed by an attorney who is not authorized to practice law in this State is not a nullity. Theil v. Detering, 68 N.C. App. 754, 315 S.E.2d 789, cert. denied, 312 N.C. 89, 321 S.E.2d 908 (1984).  

The right to practice law is personal and may not be exercised by a corporation either directly or indirectly by employing lawyers to practice for it. State ex rel. Seawell v. Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540 (1936).  

The practice of law is not limited to the conduct of cases in court, but embraces, in its general sense, legal advice and counsel and the preparation of legal documents and contracts by which legal rights are secured, although such matter may or may not be pending in court. State ex rel. Seawell v. Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540 (1936).  

Services of Motor Clubs Held to Violate Section. - Where defendant corporations, as a part of their services, were engaged in giving legal advice, in employing attorneys for members, in allowing lay members of the incorporated club to write letters on club stationery to persons involved in accidents with members of the club advising that such persons were liable in damages in law for negligence in causing such accidents, and in drawing up receipts stating that a certain sum was received as settlement of such damages when collections were made as a result of such letters, they were held to be engaged in the practice of law in violation of this section. State ex rel. Seawell v. Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540 (1936).  

Right to Enjoin Unlawful Practice of Law. - A cemetery lot owner could not enjoin a cemetery corporation from practicing law without a license - a criminal offense, since he had an adequate remedy at law by having the corporation indicted and convicted by the State. Mills v. Carolina Cem. Park Corp., 242 N.C. 20, 86 S.E.2d 893 (1955).  

Section Does Not Confer Absolute Monopoly in Preparation of Legal Documents. - This section was not enacted for the purpose of conferring upon the legal profession an absolute monopoly in the preparation of legal documents. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

Persons Having Primary Interest in Transaction May Prepare Necessary Papers. - A person, firm or corporation having a primary interest, not merely an incidental interest, in a transaction, may prepare legal documents necessary to the furtherance and completion of the transaction without violating this section. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

Automobile, furniture, and appliance dealers prepare conditional sale contracts. Banks prepare promissory notes, drafts and letters of credit. Many lending institutions prepare deeds of trust and chattel mortgages. Owner-vendors and purchasers of land prepare deeds. All such activities are legal and do not violate the statute so long as the actor has a primary interest in the transaction. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

Corporations. - Although a corporate employee was allowed to prepare legal documents, and a corporation need not have been represented by an attorney in a small claims case, a corporation involved in litigation needed to be represented by a duly admitted and licensed attorney-at-law and was not allowed to proceed pro se unless doing so in accordance with certain specific exceptions; the trial court's decision to allow the corporation's president to file pleadings on behalf of the corporation was reversed. LexisNexis v. TRaviSHan Corp., 155 N.C. App. 205, 573 S.E.2d 547 (2002).  

Preparation of Documents by Employees of Corporations. - A person who, in the course of his employment by a corporation, prepares a legal document in connection with a business transaction in which the corporation has a primary interest, the corporation being authorized by law and its charter to transact such business, does not violate the statute, for his act in so doing is the act of the corporation in the furtherance of its own business. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

A deed of trust is a legal document. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

The grantor or the beneficiary in a deed of trust may prepare the instrument with impunity if the latter is extending credit to the former; the named trustee may not do so, for his interest is only incidental. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

Any adult person desiring to do so may prepare his own will. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

A person involved in litigation, though not a lawyer, may represent himself and either defend or prosecute the action or proceeding in a tribunal or court, even in Supreme Court, and may prepare and file pleadings and other papers in connection with the litigation. State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), commented on in 41 N.C.L. Rev. 225 (1963).  

§ 84-4.1. Limited practice of out-of-state attorneys.

Statute text

Any attorney domiciled in another state, and regularly admitted to practice in the courts of record of that state and in good standing therein, having been retained as attorney for a party to any civil or criminal legal proceeding pending in the General Court of Justice of North Carolina, the North Carolina Utilities Commission, the North Carolina Industrial Commission, the Office of Administrative Hearings of North Carolina, or any administrative agency, may, on motion, be admitted to practice in that forum for the sole purpose of appearing for a client in the litigation. The motion required under this section shall be signed by the attorney and shall contain or be accompanied by:  

(1) The attorney's full name, post-office address, bar membership number, and status as a practicing attorney in another state.  

(2) A statement, signed by the client, setting forth the client's address and declaring that the client has retained the attorney to represent the client in the proceeding.  

(3) A statement that unless permitted to withdraw sooner by order of the court, the attorney will continue to represent the client in the proceeding until the final determination thereof, and that with reference to all matters incident to the proceeding, the attorney agrees to be subject to the orders and amenable to the disciplinary action and the civil jurisdiction of the General Court of Justice and the North Carolina State Bar in all respects as if the attorney were a regularly admitted and licensed member of the Bar of North Carolina in good standing.  

(4) A statement that the state in which the attorney is regularly admitted to practice grants like privileges to members of the Bar of North Carolina in good standing.  

(5) A statement to the effect that the attorney has associated and is personally appearing in the proceeding, with an attorney who is a resident of this State and is duly and legally admitted to practice in the General Court of Justice of North Carolina, upon whom service may be had in all matters connected with the legal proceedings, or any disciplinary matter, with the same effect as if personally made on the foreign attorney within this State.  

(6) A statement accurately disclosing a record of all that attorney's disciplinary history. Discipline shall include (i) public discipline by any court or lawyer regulatory organization, and (ii) revocation of any pro hac vice admission.  

(7) A fee in the amount of one hundred dollars ($100.00) for support of the General Court of Justice to be remitted to the State Treasurer.  

Compliance with the foregoing requirements does not deprive the court of the discretionary power to allow or reject the application.  

CASE NOTES

Purpose. - The purpose of this section is to afford the courts a means to control out-of-state counsel and to assure compliance with the duties and responsibilities of attorneys practicing in this State. North Carolina Nat'l Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 292 S.E.2d 135, rev'd on other grounds, 307 N.C. 563, 299 S.E.2d 629 (1982).  

Conditions in the statute are mandatory; until they have been met, a court has no discretion to admit out-of-state counsel to practice before it. North Carolina Nat'l Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 292 S.E.2d 135, rev'd on other grounds, 307 N.C. 563, 299 S.E.2d 629 (1982).  

A pleading filed by an attorney not authorized to practice law in this State is not a nullity. Theil v. Detering, 68 N.C. App. 754, 315 S.E.2d 789, cert. denied, 312 N.C. 89, 321 S.E.2d 908 (1984).  

When Attorneys Not Considered as Participating Attorneys. - Where two attorneys purportedly appearing for defendants in appeal from criminal conviction are not members of the North Carolina Bar and are not authorized to appear in a case in compliance with this section, they are not considered as participating attorneys. State v. Daughtry, 8 N.C. App. 318, 174 S.E.2d 76 (1970).  

United States Constitution does not protect pro hac vice proceedings. Leonard v. Johns-Manville Sales Corp., 57 N.C. App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 S.E.2d 371 (1982).  

Procedural due process is not required in the granting or denial of petitions to practice pro hac vice in the courts of another state. Leonard v. Johns-Manville Sales Corp., 57 N.C. App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 S.E.2d 371 (1982).  

It is not a right but a discretionary privilege which allows out-of-state attorneys to appear pro hac vice in a state's courts without meeting the state's bar admission requirements. In re Smith, 301 N.C. 621, 272 S.E.2d 834 (1981).  

Admission of counsel in this State pro hac vice is not a right but a discretionary privilege; it is permissive and subject to the sound discretion of the court. Leonard v. Johns-Manville Sales Corp., 57 N.C. App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 S.E.2d 371 (1982).  

When Court's Discretionary Power Invoked. - Unless and until an application under this section meets the requirements of the statute, the court's discretionary power is not invoked. Holley v. Burroughs Wellcome Co., 56 N.C. App. 337, 289 S.E.2d 393 (1982).  

Proper Care Requires Employment of Licensed Counsel. - To exercise proper care a party must not only pay proper attention to the case himself, he must employ counsel who is licensed or entitled to practice in the court where the case is pending. North Carolina Nat'l Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 292 S.E.2d 135, rev'd on other grounds, 307 N.C. 563, 299 S.E.2d 629 (1982).  

Local Custom Does Not Abrogate Section. - The fact that a custom may have grown up among Virginia attorneys practicing near the North Carolina state line to ignore the requirements of this section in no way abrogates or excuses out-of-state counsel from complying with this section. North Carolina Nat'l Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 292 S.E.2d 135, rev'd on other grounds, 307 N.C. 563, 299 S.E.2d 629 (1982).  

Party cannot nullify this section merely by responding to actions of noncomplying out-of-state attorney in the courts of this State. North Carolina Nat'l Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 292 S.E.2d 135, rev'd on other grounds, 307 N.C. 563, 299 S.E.2d 629 (1982).  

No Right to Representation by Counsel Not Licensed in State. - Parties do not have a right to be represented in the courts of this State by counsel who are not duly licensed to practice in this State. Leonard v. Johns-Manville Sales Corp., 57 N.C. App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 S.E.2d 371 (1982).  

An out-of-state attorney has no absolute right to practice law in another forum. It is permissive and subject to the sound discretion of the court. State v. Hunter, 290 N.C. 556, 227 S.E.2d 535 (1976), cert. denied, 429 U.S. 1093, 97 S. Ct. 1106, 51 L. Ed. 2d 539 (1977).  

Prohibition of Habitual Practice in Courts of State by Nonresident Counsel. - This section forbids the courts from allowing nonresident counsel, when citizens of other states and not holding license from the North Carolina Supreme Court, from practicing habitually in our courts, and they cannot acquire the right to do so. State v. Hunter, 290 N.C. 556, 227 S.E.2d 535 (1976), cert. denied, 429 U.S. 1093, 97 S. Ct. 1106, 51 L. Ed. 2d 539 (1977).  

Effect of Partial Compliance with Section. - In a criminal prosecution the trial court did not err in permitting the defendant's retained counsel from Alabama to appear before the court in his behalf without complying strictly with the provisions of this section for two reasons. First, the defendant was allowed to have those counsel whom he wanted to defend him. They were retained by him and allowed to practice in the North Carolina courts on his motion. At no time during the proceedings did he express concern regarding their competency, and any such objection was waived. Secondly, the statute was not designed for his protection, and did not vest in him any rights to counsel other than what he would ordinarily possess in the absence of the statute. State v. Scarboro, 38 N.C. App. 105, 247 S.E.2d 273, cert. denied, 295 N.C. 652, 248 S.E.2d 256 (1978); 440 U.S. 938, 99 S. Ct. 1286, 59 L. Ed. 2d 497 (1979).  

Conditional Application for Admission for Limited Purpose. - This section does not permit an out-of-state attorney to move for admission for a limited purpose in this State on a conditional basis. The requirement of subdivision (3) of this section calls for a firm commitment from the movant which is contrary in spirit to a conditional application for admission for a limited purpose. In re Smith, 45 N.C. App. 123, 263 S.E.2d 23 (1980), rev'd on other grounds, 301 N.C. 621, 272 S.E.2d 834 (1981).  

Sufficiency of Declaration Under Subdivision (1). - A declaration by an applicant that he is a member in good standing of the Bar of another state and is duly licensed and admitted to practice in that state is sufficient to meet the requirements of subdivision (1) of this section. Holley v. Burroughs Wellcome Co., 56 N.C. App. 337, 289 S.E.2d 393 (1982).  

Statement of North Carolina Counsel Insufficient Under Subdivision (2). - The requirement under subdivision (2) of this section cannot be met by substituting the statement of North Carolina counsel and the statement must be signed by the client. Holley v. Burroughs Wellcome Co., 56 N.C. App. 337, 289 S.E.2d 393 (1982).  

Association with Local Attorney. - Subdivision (5) of this section allows courts to control out-of-state counsel and assure compliance with the duties and responsibilities of an attorney practicing in the courts of this State, and the association of out-of-state counsel with a local attorney satisfies a reasonable interest of the courts in having a member of the Bar of this State responsible for the litigation; thus, this statute is specifically designed to insure that the court has ready jurisdiction over those appearing only occasionally before it by insuring that counsel who appear regularly before it participate in the case. In re Smith, 301 N.C. 621, 272 S.E.2d 834 (1981).  

Same - Requirement May Not Be Waived. - A trial judge cannot waive the requirement of subdivision (5) of this section which states that local counsel be associated before an out-of-state attorney is admitted to limited practice in the courts of this State because unless and until subdivisions (1) through (5) are complied with, the court has no discretion whatever. In re Smith, 301 N.C. 621, 272 S.E.2d 834 (1981).  

Same - Ineligible Attorney May Not Be Held In Contempt. - An out-of-state attorney could not be held in and punished for willful contempt of court for failure to comply with an order of the trial court that he appear as an attorney in a criminal case where there had been no general appearance by local counsel as required by this section and the out-of-state attorney thus never acquired eligibility to appear in the case and was never an attorney in the case admitted to limited practice in North Carolina. In re Smith, 301 N.C. 621, 272 S.E.2d 834 (1981).  

Withdrawal of Out-of-State Counsel Controlled. - It does not seem equitable to allow adequately compensated trial counsel to withdraw after they have exhausted defendant's resources and to cast the burden of court appointment upon new counsel. Conduct in this regard by out-of-state counsel is controllable under subdivision (3) of this section as an initial condition upon which he is allowed to appear for trial. State v. Nickerson, 13 N.C. App. 125, 185 S.E.2d 326 (1971), cert. denied, 280 N.C. 304, 186 S.E.2d 179; 408 U.S. 925, 92 S. Ct. 2503, 33 L. Ed. 2d 336 (1972).  

Substantial Right to Representation by Attorney Properly Admitted Under Section. - Plaintiff had a substantial right to have attorney of her choice, who had been  properly admitted pro hac vice under this section represent her in her lawsuit, and order removing him as counsel affected a substantial right of the plaintiff and was immediately appealable. Goldston v. AMC, 326 N.C. 723, 392 S.E.2d 735 (1990).  

A judge's order removing counsel who was admitted pro hac vice affected a substantial right of plaintiffs and was immediately appealable. Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  

Denial of Motion for Admission Pro Hac Vice Is Interlocutory. - Order denying plaintiff's motion to reconsider order denying attorney's motion for admission pro hac vice is an interlocutory order and is not immediately appealable; it does not come within the statutory appeals in G.S. 1-277(a) or 7A-27(d). Leonard v. Johns-Manville Sales Corp., 57 N.C. App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 S.E.2d 371 (1982).  

Prejudicial error not found where the reviewing court was unable to determine from the record whether local counsel appeared with the out-of-state counsel and there was no record of objection from petitioners. In re Bean, 132 N.C. App. 363, 511 S.E.2d 683 (1999).  

Summary Revocation of Grant of Admission Allowed. - The express language of G.S. 84-4.2 allows a superior court judge the authority and discretion to summarily revoke an earlier order granting pro hac vice admission pursuant to G.S. 84-4.1. Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  

G.S. 84-4.1 and 84-4.2 do not require the trial court to make any findings of fact or conclusions of law. Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  

§ 84-4.2. Summary revocation of permission granted out-of-state attorneys to practice.

Statute text

Permission granted under G.S. 84-4.1 may be summarily revoked by the General Court of Justice or any agency, including the North Carolina Utilities Commission, on its own motion and in its discretion.  

CASE NOTES

The express language of this section allows a superior court judge the authority and discretion to summarily revoke an earlier order granting pro hac vice admission pursuant to G.S. 84-4.1. Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  

G.S. 84-4.1 and 84-4.2 do not require the trial court to make any findings of fact or conclusions of law. Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  

The application of this section is purely discretionary; thus, this section allows revocation where there was no change in circumstances, no misconduct, and no other evidence to "warrant" the revocation. Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  

§ 84-5. Prohibition as to practice of law by corporation.

Statute text

(a)  It shall be unlawful for any corporation to practice law or appear as an attorney for any person in any court in this State, or before any judicial body or the North Carolina Industrial Commission, Utilities Commission, or the Employment Security Commission, or hold itself out to the public or advertise as being entitled to practice law; and no corporation shall organize corporations, or draw agreements, or other legal documents, or draw wills, or practice law, or give legal advice, or hold itself out in any manner as being entitled to do any of the foregoing acts, by or through any person orally or by advertisement, letter or circular. The provisions of this section shall be in addition to and not in lieu of any other provisions of Chapter 84. Provided, that nothing in this section shall be construed to prohibit a banking corporation authorized and licensed to act in a fiduciary capacity from performing any clerical, accounting, financial or business acts required of it in the performance of its duties as a fiduciary or from performing ministerial and clerical acts in the preparation and filing of such tax returns as are so required, or from discussing the business and financial aspects of fiduciary relationships. Provided, however, this section shall not apply to corporations authorized to practice law under the provisions of Chapter 55B of the General Statutes of North Carolina.  

To further clarify the foregoing provisions of this section as they apply to corporations which are authorized and licensed to act in a fiduciary capacity:  

(1) A corporation authorized and licensed to act in a fiduciary capacity shall not:  

a. Draw wills or trust instruments; provided that this shall not be construed to prohibit an employee of such corporation from conferring and cooperating with an attorney who is not a salaried employee of the corporation, at the request of such attorney, in connection with the attorney's performance of services for a client who desires to appoint the corporation executor or trustee or otherwise to utilize the fiduciary services of the corporation.  

b. Give legal advice or legal counsel, orally or written, to any customer or prospective customer or to any person who is considering renunciation of the right to qualify as executor or administrator or who proposes to resign as guardian or trustee, or to any other person, firm or corporation.  

c. Advertise to perform any of the acts prohibited herein; solicit to perform any of the acts prohibited herein; or offer to perform any of the acts prohibited herein.  

(2) Except as provided in subsection (b) of this section, when any of the following acts are to be performed in connection with the fiduciary activities of such a corporation, said acts shall be performed for the corporation by a duly licensed attorney, not a salaried employee of the corporation, retained to perform legal services required in connection with the particular estate, trust or other fiduciary matter:  

a. Offering wills for probate.  

b. Preparing and publishing notice of administration to creditors.  

c. Handling formal court proceedings.  

d. Drafting legal papers or giving legal advice to spouses concerning rights to an elective share under Article 1A of Chapter 30 of the General Statutes.  

e. Resolving questions of domicile and residence of a decedent.  

f. Handling proceedings involving year's allowances of widows and children.  

g. Drafting deeds, notes, deeds of trust, leases, options and other contracts.  

h. Drafting instruments releasing deeds of trust.  

i. Drafting assignments of rent.  

j. Drafting any formal legal document to be used in the discharge of the corporate fiduciary's duty.  

k. In matters involving estate and inheritance taxes, gift taxes, and federal and State income taxes:  

1. Preparing and filing protests or claims for refund, except requests for a refund based on mathematical or clerical errors in tax returns filed by it as a fiduciary.  

2. Conferring with tax authorities regarding protests or claims for refund, except those based on mathematical or clerical errors in tax returns filed by it as a fiduciary.  

3. Handling petitions to the tax court.  

l.Performing legal services in insolvency proceedings or before a referee in bankruptcy or in court.  

m. In connection with the administration of an estate or trust:  

1. Making application for letters testamentary or letters of administration.  

2. Abstracting or passing upon title to property.  

3. Handling litigation relating to claims by or against the estate or trust.  

4. Handling foreclosure proceedings of deeds of trust or other security instruments which are in default.  

(3) When any of the following acts are to be performed in connection with the fiduciary activities of such a corporation, the corporation shall comply with the following:  

a. The initial opening and inventorying of safe deposit boxes in connection with the administration of an estate for which the corporation is executor or administrator shall be handled by, or with the advice of, an attorney, not a salaried employee of the corporation, retained by the corporation to perform legal services required in connection with that particular estate.  

b. The furnishing of a beneficiary with applicable portions of a testator's will relating to such beneficiary shall, if accompanied by any legal advice or opinion, be handled by, or with the advice of, an attorney, not a salaried employee of the corporation, retained by the corporation to perform legal services required in connection with that particular estate or matter.  

c. In matters involving estate and inheritance taxes and federal and State income taxes, the corporation shall not execute waivers of statutes of limitations without the advice of an attorney, not a salaried employee of the corporation, retained by the corporation to perform legal services in connection with that particular estate or matter.  

d. An attorney, not a salaried employee of the corporation, retained by the corporation to perform legal services required in connection with an estate or trust shall be furnished copies of inventories and accounts proposed for filing with any court and proposed federal estate and North Carolina inheritance tax returns and, on request, copies of proposed income and intangibles tax returns, and shall be afforded an opportunity to advise and counsel the corporate fiduciary concerning them prior to filing.  

(b)  Nothing in this section shall prohibit an attorney retained by a corporation, whether or not the attorney is also a salaried employee of the corporation, from representing the corporation or an affiliate, or from representing an officer, director, or employee of the corporation or an affiliate in any matter arising in connection with the course and scope of the employment of the officer, director, or employee. Notwithstanding the provisions of this subsection, the attorney providing such representation shall be governed by and subject to all of the Rules of Professional Conduct of the North Carolina State Bar to the same extent as all other attorneys licensed by this State.  

CASE NOTES

Purpose. - The main purpose of this section is to prohibit corporations from performing legal services for others. Duke Power Co. v. Daniels, 86 N.C. App. 469, 358 S.E.2d 87 (1987).  

A licensed attorney who is a full-time employee of an insurance company may not ethically represent one of the company's insureds as counsel of record in an action brought by a third party for a claim covered by the terms of the insurance policy or appear as counsel of record for the insured in the prosecution of a subrogation claim for property damage. Gardner v. North Carolina State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986).  

Signing of Complaint by Employee Was Not Unauthorized Practice of Law. - Electric utility company, by having its lay employee sign a complaint in a small claim action to collect an unpaid power bill, did not practice law in violation of the provisions of this section. Duke Power Co. v. Daniels, 86 N.C. App. 469, 358 S.E.2d 87 (1987).  

A private cause of action did not exist for an alleged unauthorized practice of law by a corporation; therefore, decedent's heirs could not recover for an alleged breach of fiduciary duty by a university that had drafted a will for the decedent whereby the decedent transferred her assets to the university. Baars v. Campbell Univ., Inc., 148 N.C. App. 408, 558 S.E.2d 871 (2002), cert. denied, 355 N.C. 490, 563 S.E.2d 563 (2002).  

§ 84-5.1. Rendering of indigent legal services by nonprofit corporations.

Statute text

Subject to the rules and regulations of the North Carolina State Bar, as approved by the Supreme Court of North Carolina, a nonprofit corporation, organized under Chapter 55A of the General Statutes of North Carolina for the sole purpose of rendering indigent legal services, may render such services through attorneys duly licensed to practice law in North Carolina.  

§ 84-6. Exacting fee for conducting foreclosures prohibited to all except licensed attorneys.

Statute text

It shall be unlawful to exact, charge, or receive any attorney's fee for the foreclosure of any mortgage under power of sale, unless the foreclosure is conducted by licensed attorney-at-law of North Carolina, and unless the full amount charged as attorney's fee is actually paid to and received and retained by such attorney, without being directly or indirectly shared with or rebated to anyone else, and it shall be unlawful for any such attorney to make any showing that he has received such a fee unless he has received the same, or to share with or rebate to any other person, firm, or corporation such fee or any part thereof received by him; but such attorney may divide such fee with another licensed attorney-at-law maintaining his own place of business and not an officer or employee of the foreclosing party, if such attorney has assisted in performing the services for which the fee is paid, or resides in a place other than that where the foreclosure proceedings are conducted, and has forwarded the case to the attorney conducting such foreclosure.  

§ 84-7. District attorneys, upon application, to bring injunction or criminal proceedings.

Statute text

The district attorney of any of the superior courts shall, upon the application of any member of the Bar, or of any bar association, of the State of North Carolina, bring such action in the name of the State as may be proper to enjoin any such person, corporation, or association of persons who it is alleged are violating the provisions of G.S. 84-4 to 84-8, and it shall be the duty of the district attorneys of this State to indict any person, corporation, or association of persons upon the receipt of information of the violation of the provisions of G.S. 84-4 to 84-8.  

§ 84-8. Punishment for violations; legal clinics of law schools excepted.

Statute text

Any person, corporation, or association of persons violating the provisions of G.S. 84-4 to 84-8 shall be guilty of a Class 1 misdemeanor. Provided, that G.S. 84-4 to 84-8 shall not apply to any law school or law schools conducting a legal clinic and receiving as their clientage only those persons unable financially to compensate for legal advice or services rendered.  

§ 84-9. Unlawful for anyone except attorney to appear for creditor in insolvency and certain other proceedings.

Statute text

It shall be unlawful for any corporation, or any firm or other association of persons other than a law firm, or for any individual other than an attorney duly licensed to practice law, to appear for another in any bankruptcy or insolvency proceeding, or in any action or proceeding for or growing out of the appointment of a receiver, or in any matter involving an assignment for the benefit of creditors, or to present or vote any claim of another, whether under an assignment or transfer of such claim or in any other manner, in any of the actions, proceedings or matters hereinabove set out.  

§ 84-10. Violation of G.S. 84-9 a misdemeanor.

Statute text

Any individual, corporation, or firm or other association of persons violating any provision of G.S. 84-9 shall be guilty of a Class 1 misdemeanor.  

§ 84-11. Authority filed or produced if requested.

Statute text

Every attorney who claims to enter an appearance for any person shall, upon being required so to do, produce and file in the clerk's office of the court in which he claims to enter an appearance, a power or authority to that effect signed by the persons or some one of them for whom he is about to enter an appearance, or by some person duly authorized in that behalf, otherwise he shall not be allowed so to do: Provided, that when any attorney claims to enter an appearance by virtue of a letter to him directed (whether such letter purport a general or particular employment), and it is necessary for him to retain the letter in his own possession, he shall, on the production of said letter setting forth such employment, be allowed to enter his appearance, and the clerk shall make a note to that effect upon the docket.  

CASE NOTES

Sufficiency of Writing. - The power of attorney which a lawyer may be required to file, pursuant to this section, is some writing addressed to him by the client or an agent for the client. Therefore, letters written by the client to third persons expressing gratification because of the employment of a particular attorney will not suffice to supply the want of power. Day v. Adams, 63 N.C. 254 (1869).  

A power of attorney, signed by the purchaser of a note, in the name of the payee, is sufficient authority under this section for an attorney-at-law to appear in a cause in court, although the agent has no written authority to make the power. Johnson ex rel. Adams v. Sikes, 49 N.C. 70 (1856).  

A power of attorney given by a married woman to dismiss an action need not be registered. Hollingsworth v. Harman, 83 N.C. 153 (1880).  

Right to Question Authority of Attorney. - While an attorney who claims to enter an appearance for any party to an action may be required to produce and file a power or authority as provided in this section, once an attorney has entered an appearance and has been recognized by the court as an attorney in the cause, the opposite party may not call in question his authority. Henderson v. Henderson, 232 N.C. 1, 59 S.E.2d 227 (1950).  

Time of Demand for Authority. - The defendant has the right, because of this section to demand the authority at the return term of a summons. Reece v. Reece, 66 N.C. 377 (1872).  

If the demand for the power of attorney is made at the return term, it is the practice and within the discretion of the judge to extend the time; if, however, such demand is not made at the proper time, and before the right to appear has been recognized, it comes too late, unless there are peculiar circumstances tending to excuse the party for not making it in apt time. Reece v. Reece, 66 N.C. 377 (1872).  

After an attorney has entered an appearance and has been recognized by the court as attorney in the cause, no written authority can be required of him at a subsequent time. This means that the opposite party shall not call in question his authority, unless he does so within the time and in accordance with the provision of this section. Day v. Adams, 63 N.C. 254 (1869); City of New Bern v. Jones, 63 N.C. 606 (1869).  

When Client Present. - If a written authority is required under this section the attorney must produce the same, even if his client is present at the bar of the court. Day v. Adams, 63 N.C. 254 (1869).  

Special Appearance for Nonresident. - Upon special appearance of the attorneys of a husband who was a nonresident and a fugitive from justice, and whose property had been attached by his wife, for the purpose of moving to dismiss the action, the court should, on motion made, have required them to file their written authority under this section. Walton v. Walton, 178 N.C. 73, 100 S.E. 176 (1919).  

CHAPTER 15A: Entry and Withdrawl of Attorney
§ 15A-141. When entry of attorney in criminal proceeding occurs.

Statute text

An attorney enters a criminal proceeding when he:  

(1) Files a written notice of entry with the clerk indicating an intent to represent a defendant in a specified criminal proceeding; or  

(2) Appears in a criminal proceeding without limiting the extent of his representation; or  

(3) Appears in a criminal proceeding for a limited purpose and indicates the extent of his representation by filing written notice thereof with the clerk; or  

(4) Accepts assignment to represent an indigent defendant under the terms of Article 36 of Chapter 7A of the General Statutes; or  

(5) Files a written waiver of arraignment, except that representation in this instance may not be limited pursuant to subdivision (3).  

OFFICIAL COMMENTARY

This section lists the ways in which an attorney enters a criminal case. Two of them involve filing written documents with the clerk. Filing is not required in two instances, but they are situations in which the clerk would either be involved in the entry (assignment of counsel) or would be able to observe the entry (appearance in a proceeding). The fifth situation concerns the attorney who limits the scope of his representation; he may either state the limitation orally in open court at his initial appearance or file a written notice as to what the limits are. It seems implicit that the written notice would be filed prior to or at the time of the initial appearance, for otherwise there would be a general appearance under subdivision (2).  

There is no restriction on the attorney's right to enter the case for a limited purpose, if he files written notice of the limitation or orally notes it in open court, except as provided in subdivision (5).  

§ 15A-142. Requirement that clerk record entry.

Statute text

The clerk must note each entry by an attorney in the records of the proceeding.  

OFFICIAL COMMENTARY

As indicated in the commentary to the preceding section, the clerk should be able to determine when an entry is made under the terms of this Article in order to perform his duty of noting this in the records. In district court the only effective record of the proceedings is the case record, and entry should be made there. In superior court, if entry is made for the first time, entry would have to be noted in the minutes of the proceeding, but the clerk should also note entry in the case records.  

It may be of interest to compare the provisions of Rule 303(a) of the Pennsylvania Rules of Criminal Procedure:  

"(a) Counsel for defendant shall enter his appearance in writing with the clerk of courts promptly after being retained or appointed and serve a copy thereof on the attorney for the Commonwealth. If a firm name is entered, the name of an individual lawyer shall be designated as being responsible for the conduct of the case.  

"Counsel shall not be permitted to represent a defendant following a preliminary hearing unless his appearance is entered."  

§ 15A-143. Attorney making general entry obligated to represent defendant at all subsequent stages.

Statute text

An attorney who enters a criminal proceeding without limiting the extent of his representation pursuant to G.S. 15A-141(3) undertakes to represent the defendant for whom the entry is made at all subsequent stages of the case until entry of final judgment, at the trial stage. An attorney who appears for a limited purpose under the provisions of G.S. 15A-141(3) undertakes to represent the defendant only for that purpose and is deemed to have withdrawn from the proceedings, without the need for permission of the court, when that purpose is fulfilled.  

OFFICIAL COMMENTARY

The purpose of this section is self-evident in the light of the general commentary for this Article. This section was modified after introduction to bind the lawyer's freedom to withdraw only in the particular division of the court in which he is appearing. Also added after introduction was the clarifying sentence concerning automatic withdrawal in the case of a limited appearance.  

If circumstances do arise which make it necessary or desirable for an attorney to withdraw from a case, there should be no difficulty in obtaining permission from the court. Compare Rule 303(b) of the Pennsylvania Rules of Criminal Procedure:  

"(b) Counsel for a defendant may not withdraw his appearance except by leave of court. Such leave shall be granted only upon application made and served on the attorney for the Commonwealth and the client, unless the interests of justice otherwise require."  

§ 15A-144. Withdrawal of attorney with permission of court.

Statute text

The court may allow an attorney to withdraw from a criminal proceeding upon a showing of good cause.  

OFFICIAL COMMENTARY

The court in this instance would be the judge presiding over the court having jurisdiction of the case. The statute does not specifically direct it, but it is assumed the clerk would note withdrawals of attorneys in the records of the case.  

CASE NOTES

Violation of Constitutional Right to Counsel Not Found. - Where the defendant failed to show that he was prejudiced by the court's denial of his counsel's motion to withdraw, his Sixth Amendment guarantee of effective assistance of counsel was not violated. State v. Cole, 343 N.C. 399, 471 S.E.2d 362 (1996), cert. denied, 519 U.S. 1064, 117 S. Ct. 703, 136 L. Ed. 2d 624 (1997).  

The fact that defense counsel attempted to withdraw from the case as a result of defendant's violent behavior did not deprive defendant of effective assistance of counsel, particularly as defendant would not show that he recieved anything less than professional representation. State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999).  

Short-form indictment was not constitutionally defective simply because it did not allege any of the elements of first-degree murder that distinguished it from second-degree murder. State v. Nolen, 144 N.C. App. 172, 550 S.E.2d 783 (2001).  

CHAPTER 7A: Judicial Department
§ 7A-2. Purpose of Chapter.

Statute text

This Chapter is intended to implement Article IV of the Constitution of North Carolina and promote the just and prompt disposition of litigation by:  

(1) Providing a new chapter in the General Statutes into which, at a time not later than January 1, 1971, when the General Court of Justice is fully operational in all counties of the State, all statutes concerning the organization, jurisdiction and administration of each division of the General Court of Justice may be placed;  

(2) Amending certain laws with respect to the superior court division to conform them to the laws set forth in this Chapter, to the end that each trial division may be a harmonious part of the General Court of Justice;  

(3) Creating the district court division of the General Court of Justice, and the Administrative Office of the Courts;  

(4) Establishing in accordance with a fixed schedule the various district courts of the district court division;  

(5) Providing for the organization, jurisdiction and procedures necessary for the operation of the district court division;  

(6) Providing for the financial support of the judicial department, and for uniform costs and fees in the trial divisions of the General Court of Justice;  

(7) Providing for an orderly transition from the present system of courts to a uniform system completely operational in all counties of the State not later than January 1, 1971;  

(8) Repealing certain laws inconsistent with the foregoing purposes; and  

(9) Effectuating other purposes incidental and supplemental to the foregoing enumerated purposes.  

§ 7A-4. Composition and organization.

Statute text

The General Court of Justice constitutes a unified judicial system for purposes of jurisdiction, operation and administration, and consists of an appellate division, a superior court division, and a district court division.  

CASE NOTES

Cited in Peoples v. Peoples, 8 N.C. App. 136, 174 S.E.2d 2 (1970); Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 540 S.E.2d 775 (2000), cert denied, 353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 N.C. 212, 552 S.E.2d 139 (2001).  
§ 7A-10. Organization; compensation of justices.

Statute text

(a)  The Supreme Court shall consist of a Chief Justice and six associate justices, elected by the qualified voters of the State for terms of eight years. Before entering upon the duties of his office, each justice shall take an oath of office. Four justices shall constitute a quorum for the transaction of the business of the court. Except as otherwise provided in this subsection, sessions of the court shall be held in the city of Raleigh, and scheduled by rule of court so as to discharge expeditiously the court's business. The court may by rule hold sessions not more than twice annually in the Old Chowan County Courthouse (1767) in the Town of Edenton, which is a State-owned court facility that is designated as a National Historic Landmark by the United States Department of the Interior.  

(b)  The Chief Justice and each of the associate justices shall receive the annual salary provided in Current Operations Appropriations Act. Each justice is entitled to reimbursement for travel and subsistence expenses at the rate allowed State employees generally.  

(c)  In lieu of merit and other increment raises paid to regular State employees, the Chief Justice and each of the Associate Justices shall receive as longevity pay an annual amount equal to four and eight-tenths percent (4.8%) of the annual salary set forth in the Current Operations Appropriations Act payable monthly after five years of service, nine and six-tenths percent (9.6%) after 10 years of service, fourteen and four-tenths percent (14.4%) after 15 years of service, and nineteen and two-tenths percent (19.2%) after 20 years of service. "Service" means service as a justice or judge of the General Court of Justice or as a member of the Utilities Commission. Service shall also mean service as a district attorney or as a clerk of superior court.  

§ 7A-10.1. Authority to prescribe standards of judicial conduct.

Statute text

The Supreme Court is authorized, by rule, to prescribe standards of judicial conduct for the guidance of all justices and judges of the General Court of Justice.  

§ 7A-16. Creation and organization.

Statute text

The Court of Appeals is created effective January 1, 1967. It shall consist initially of six judges, elected by the qualified voters of the State for terms of eight years. The Chief Justice of the Supreme Court shall designate one of the judges as Chief Judge, to serve in such capacity at the pleasure of the Chief Justice. Before entering upon the duties of his office, a judge of the Court of Appeals shall take the oath of office prescribed for a judge of the General Court of Justice.  

The Governor on or after July 1, 1967, shall make temporary appointments to the six initial judgeships. The appointees shall serve until January 1, 1969. Their successors shall be elected at the general election for members of the General Assembly in November, 1968, and shall take office on January 1, 1969, to serve for the remainder of the unexpired term which began on January 1, 1967.  

Upon the appointment of at least five judges, and the designation of a Chief Judge, the court is authorized to convene, organize, and promulgate, subject to the approval of the Supreme Court, such supplementary rules as it deems necessary and appropriate for the discharge of the judicial business lawfully assigned to it.  

Effective January 1, 1969, the number of judges is increased to nine, and the Governor, on or after March 1, 1969, shall make temporary appointments to the additional judgeships thus created. The appointees shall serve until January 1, 1971. Their successors shall be elected at the general election for members of the General Assembly in November, 1970, and shall take office on January 1, 1971, to serve for the remainder of the unexpired term which began on January 1, 1969.  

Effective January 1, 1977, the number of judges is increased to 12; and the Governor, on or after July 1, 1977, shall make temporary appointments to the additional judgeships thus created. The appointees shall serve until January 1, 1979. Their successors shall be elected at the general election for members of the General Assembly in November, 1978, and shall take office on January 1, 1979, to serve the remainder of the unexpired term which began on January 1, 1977.  

On or after December 15, 2000, the Governor shall appoint three additional judges to increase the number of judges to 15.  

The Court of Appeals shall sit in panels of three judges each. The Chief Judge insofar as practicable shall assign the members to panels in such fashion that each member sits a substantially equal number of times with each other member. He shall preside over the panel of which he is a member, and shall designate the presiding judge of the other panel or panels.  

Three judges shall constitute a quorum for the transaction of the business of the court, except as may be provided in G.S. 7A-32.  

In the event the Chief Judge is unable, on account of absence or temporary incapacity, to perform the duties placed upon him as Chief Judge, the Chief Justice shall appoint an acting Chief Judge from the other judges of the Court, to temporarily discharge the duties of Chief Judge.  

CASE NOTES

Amendment Held Unconstitutional. - Amendment to G.S. 7A-16 effected by Session Laws 2000-67, G.S. 15.5, which expanded the size of the state Court of Appeals from 12 judges to 15 and which allowed the newly appointed judges to serve until the year 2005 before being required to face a retention election, was unconstitutional to the extent that it conflicted with the provisions of N.C. Const., Art. IV, § 19, requiring a judge appointed to a judicial vacancy to stand for election at the next general election; remaining portions of the amendment by Session Laws 2000-67 were constitutional and could properly be severed from the unconstitutional clause. Pope v. Easley, 354 N.C. 544, 556 S.E.2d 265 (2001).  

In enacting the provisions in Session Laws 2000-67, G.S. 15.5, making the creation of the new judgeships effective upon gubernatorial appointment and allowing the appointees to serve for nearly four years before facing election, the General Assembly devised a statutory framework that does not comport with the limitation in N.C. Const. art. IV, § 19, requiring that judicial appointees hold their places only until the next election for members of the General Assembly; section 15.5.(a) operated to create a vacancy at the Court of Appeals, thereby requiring an election to fill the vacancy in the 2002 election cycle. Pope v. Easley, 354 N.C. 544, 556 S.E.2d 265 (2001).  

The addition of three new Court of Appeals judgeships by Session Laws 2000-67 was constitutionally permissible and severable from the unconstitutional provision of that act. Pope v. Easley, 354 N.C. 544, 556 S.E.2d 265 (2001).  

§ 7A-19. Seats and sessions of court.

Statute text

(a)  The Court of Appeals shall sit in Raleigh, and at such other locations within the State as the Supreme Court may designate.  

(b)  The Department of Administration shall provide adequate quarters for the Court of Appeals.  

(c)  The Chief Judge shall schedule sessions of the court as required to discharge expeditiously the court's business.  

§ 7A-25. Original jurisdiction of the Supreme Court.

Statute text

The Supreme Court has original jurisdiction to hear claims against the State, but its decisions shall be merely recommendatory; no process in the nature of execution shall issue thereon; the decisions shall be reported to the next session of the General Assembly for its action. The court shall by rule prescribe the procedures to be followed in the proper exercise of the jurisdiction conferred by this section.  

CASE NOTES

Section Unconstitutional. - Even if the General Assembly did not intend to repeal this section by ratification of the 1971 revision of N.C. Const., Art. IV, this section is unconstitutional. Smith v. State, 289 N.C. 303, 222 S.E.2d 412 (1976).  

This section was rendered null and void when the electorate approved revised N.C. Const., Art. IV, which deleted the provision granting the Supreme Court original jurisdiction of claims against the State. Smith v. State, 289 N.C. 303, 222 S.E.2d 412 (1976).  

Legislative Intent to Repeal. - It was the intent of the General Assembly that upon the ratification of the 1971 revision of N.C. Const., Art. IV, this section be repealed, since the jurisdiction which this section purports to give to the Supreme Court exceeded that granted to it in the 1971 revision of N.C. Const., Art. IV. Smith v. State, 289 N.C. 303, 222 S.E.2d 412 (1976).  

No Execution to Enforce Judgment Available from Supreme Court. - In the event a plaintiff is successful in establishing a claim for breach of contract against the State, he cannot obtain execution from the Supreme Court to enforce the judgment. Smith v. State, 289 N.C. 303, 222 S.E.2d 412 (1976).  

§ 7A-26. Appellate jurisdiction of the Supreme Court and the Court of Appeals.

Statute text

The Supreme Court and the Court of Appeals respectively have jurisdiction to review upon appeal decisions of the several courts of the General Court of Justice and of administrative agencies, upon matters of law or legal inference, in accordance with the system of appeals provided in this Article.  

CASE NOTES

Appeals in Civil Causes Distinguished from Appeals in Criminal Causes. - The constitutional and statutory structure of the General Court of Justice provides that, generally, appeals from the district court in civil causes go to the Court of Appeals, while appeals in criminal causes must first go to the superior court. State v. Killian, 25 N.C. App. 224, 212 S.E.2d 419 (1975).  

Supreme Court Has Authority to Give Relief for Error of Law. - Supreme Court has authority to review the record on appeal and to give appropriate relief for an error of law committed by the trial court. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976).  

But No Authority to Grant Relief from Criminal Trial Free from Error of Law. - Supreme Court has no authority to grant relief to a defendant convicted of a criminal offense in a trial free from an error of law for the reason that it disagrees with the jury concerning the credibility of a witness for the State. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976).  

Supreme Court must accept as conclusive the verdict of the jury so far as the credibility of witnesses is concerned. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976).  

Objections and Exceptions Necessary to Preserve Legal Questions on Appeal. - Jurisdiction of the Supreme Court on appeal is limited to questions of law or legal inference, which ordinarily must be presented by objections duly entered and exceptions duly taken to the rulings of the lower court. State v. Hedrick, 289 N.C. 232, 221 S.E.2d 350 (1976).  

When Findings of Trial Court Are Conclusive on Appeal. - Where evidence properly in the record fully supports the findings of fact which the trial court made, and the record itself does not disclose that these findings were based on information obtained by the trial judge in a manner violative of plaintiff's rights, the trial court's findings are conclusive on appeal. Horton v. Horton, 12 N.C. App. 526, 183 S.E.2d 794, cert. denied, 279 N.C. 727, 184 S.E.2d 884 (1971).  

It is not the function of the Court of Appeals to make findings of fact. Horton v. Horton, 12 N.C. App. 526, 183 S.E.2d 794, cert. denied, 279 N.C. 727, 184 S.E.2d 884 (1971).  

The Court of Appeals has no jurisdiction to entertain a motion for summary judgment made for the first time on appeal. Britt v. Allen, 12 N.C. App. 399, 183 S.E.2d 303 (1971).  

§ 7A-27. Appeals of right from the courts of the trial divisions.

Statute text

(a)  Appeal lies of right directly to the Supreme Court in all cases in which the defendant is convicted of murder in the first degree and the judgment of the superior court includes a sentence of death.  

(b)  From any final judgment of a superior court, other than the one described in subsection (a) of this section, or one based on a plea of guilty or nolo contendere, including any final judgment entered upon review of a decision of an administrative agency, appeal lies of right to the Court of Appeals.  

(c)  From any final judgment of a district court in a civil action appeal lies of right directly to the Court of Appeals.  

(d)  From any interlocutory order or judgment of a superior court or district court in a civil action or proceeding which  

(1) Affects a substantial right, or  

(2) In effect determines the action and prevents a judgment from which appeal might be taken, or  

(3) Discontinues the action, or  

(4) Grants or refuses a new trial, appeal lies of right directly to the Court of Appeals.  

(e)  From any other order or judgment of the superior court from which an appeal is authorized by statute, appeal lies of right directly to the Court of Appeals.  

CASE NOTES


I. General Consideration.


II. Sentence of Death or Life Imprisonment.


III. Final Judgments.


IV. Interlocutory Orders.


A. Generally.


B. Particular Orders.

I. GENERAL CONSIDERATION.

This section was not repealed or nullified by the enactment of Chapter 1A of the General Statutes prescribing the presently effective Rules of Civil Procedure. Wachovia Realty Invs. v. Housing, Inc., 292 N.C. 93, 232 S.E.2d 667 (1977).  

There is no conflict between G.S. 15A-1444(e) and subsection (a) of this section. State v. Handy, 326 N.C. 532, 391 S.E.2d 159 (1990).  

An order is immediately appealable if the order affects a substantial right and the loss of that right will injure the party appealing if not corrected prior to final judgment. Travco Hotels, Inc. v. Piedmont Natural Gas Co., 102 N.C. App. 659, 403 S.E.2d 593, aff'd, 332 N.C. 288, 420 S.E.2d 426 (1992).  

Reliance upon a substantial rights analysis as the basis for appellate review appears contrary to the plain and unambiguous language of the statutes governing criminal appeals. State v. Shoff, 118 N.C. App. 724, 456 S.E.2d 875 (1995), appeal dismissed, 340 N.C. 572, 460 S.E.2d 328 (1995), aff'd, 342 N.C. 638, 466 S.E.2d 277 (1996).  

The right to appeal is available through two channels. G.S. 1A-1, Rule 54(b) allows appeal if there has been a final judgment as to all of the claims and parties, or if the specific action of the trial court from which appeal is taken is final and the trial judge expressly determines that there is no just reason for delaying the appeal. The second channel to an appeal is by way of G.S. 1-277 or this section; an appeal will be permitted under these statutes if a substantial right would be affected by not allowing appeal before final judgment. Brown v. Brown, 77 N.C. App. 206, 334 S.E.2d 506, cert. denied, 315 N.C. 389, 338 S.E.2d 878 (1985).  

Finality Requirement. - The statutes setting forth the appeals process do not include the same jurisdictional "finality" requirement as does the federal statute. Goldston v. AMC, 326 N.C. 723, 392 S.E.2d 735 (1990).  

G.S. 1-277 and this section, considered together, provide that no appeal lies to an appellate court from an interlocutory judgment unless that ruling deprives the appellant of a substantial right which it would lose if the ruling were not reviewed before final judgment. State ex rel. Employment Sec. Comm'n v. IATSE Local 574, 114 N.C. App. 662, 442 S.E.2d 339 (1994).  

There was no "substantial interest" exception present to permit appeal under G.S. 1-277 and this section of a court's order denying defendant's summary judgment. Cagle v. Teachy, 111 N.C. App. 244, 431 S.E.2d 801 (1993).  

Appeals from other than final judgments are not absolutely barred by G.S. 1A-1, Rule 54(b) and subsection (c) of this section. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

For all practical purposes there is an unlimited right of appeal in North Carolina to the Appellate Division of the General Court of Justice from any final judgment of the superior court or the district court in civil and criminal cases. State v. Black, 7 N.C. App. 324, 172 S.E.2d 217 (1970).  

The right to appeal must be exercised in accordance with the established rules of practice and procedure. State v. Black, 7 N.C. App. 324, 172 S.E.2d 217 (1970).  

This statute should be strictly construed for the purpose of eliminating the unnecessary delay and expense of fragmented appeals and of presenting the whole case for determination in a single appeal from a final judgment. Buchanan v. Rose, 59 N.C. App. 351, 296 S.E.2d 508 (1982).  

Particular Facts and Procedural Context Must Be Considered. - It is usually necessary to resolve the question of whether an appeal is premature in each case by considering the particular facts of that case and the procedural context in which the order from which appeal is sought was entered. Bernick v. Jurden, 306 N.C. 435, 293 S.E.2d 405 (1982).  

No Appeal from Voluntary Election to Serve Sentence. - Where the trial court activated defendant's sentence upon his voluntary election to serve the sentence in lieu of the remainder of his probation and not "as a result of a finding of a violation of probation," defendant had no right to appeal from his activated sentence. State v. Ikard, 117 N.C. App. 460, 450 S.E.2d 927 (1994).  

Right to Counsel. - G.S. 7A-450 et seq. has generally been construed to limit the right to appointed counsel in criminal cases to direct appeals taken as of right. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

Duty to Dismiss Appeal. - It is the duty of an appellate court to dismiss an appeal if there is no right to appeal. Pasour v. Pierce, 46 N.C. App. 636, 265 S.E.2d 652 (1980).  

Where an appealing party has no right to appeal, an appellate court should on its own motion dismiss the appeal even though the question of appealability has not been raised by the parties themselves. Metcalf v. Palmer, 46 N.C. App. 622, 265 S.E.2d 484 (1980).  

Court would address plaintiffs' appeal, which was not certified pursuant to G.S. 1A-1, Rule 54(b), finding that plaintiffs have a substantial right to have the liability of all defendants determined in one proceeding. Camp v. Leonard, 133 N.C. App. 554, 515 S.E.2d 909 (1999).
 II. SENTENCE OF DEATH OR LIFE IMPRISONMENT.

Editor's Note. - The notes below were decided under subsection (a) of this section prior to the amendment in 1995, which deleted reference to life imprisonment from the subsection.  

The term "imprisonment for life" as it is used in this section means only a determinate life sentence and does not include an indeterminate sentence merely because the stated maximum is a life term. State v. Ferrell, 300 N.C. 157, 265 S.E.2d 210 (1980).  

Death Sentence Affirmed. - Defendant's murder conviction and death sentence were affirmed as (1) there was no abuse of discretion in the trial court's decision to deny defendant's ex parte motion that a doctor be appointed as an expert on substance induced mood disorder; (2) the trial court did not err in denying defendant's motion in limine seeking to exclude his prior conviction for malicious wounding; (3) there was no error in the trial court's refusal to peremptorily instruct the jury on the defendant's requested mitigating circumstances; (4) the evidence fully supported the aggravating circumstances found by the jury; (5) there was no indication the sentence of death was imposed under the influence of passion, prejudice, or any other arbitrary factor; and (6) the sentence of death was neither disproportionate nor excessive. Therefore, the defendant received a fair trial and capital sentencing proceeding, free from prejudicial error. State v. Brown, 357 N.C. 382, 584 S.E.2d 278 (2003).  

Evidence supported the jury's findings that defendant acted with cruelty when he killed his wife with a shotgun while his stepson was sitting next to her, and then shot his stepson with the same shotgun shortly thereafter, and the state supreme court affirmed the trial court's judgments finding defendant guilty of two counts of first-degree murder and imposing the death penalty for each conviction. State v. Jones, 358 N.C. 330, 595 S.E.2d 124 (2004).  

Petitions to Review Judgments in Habeas Corpus Proceedings. - By analogy, subsection (a) of this section, G.S. 15-180.2 (now repealed) and N.C.R.A.P., Rule 21(b) are logically applicable to petitions for certiorari to review judgments in habeas corpus proceedings involving the restraint of prisoners under sentences of death or life imprisonment. State v. Niccum, 293 N.C. 276, 238 S.E.2d 141 (1977).  

Appeal to Supreme Court Under G.S. 15A-979 When Charge Is Death or Life Imprisonment. - G.S. 15A-979 does not specify whether an appeal lies to the Court of Appeals or to the Supreme Court. Subsection (a) of this section, however, stipulates that there is an appeal of right to the Supreme Court from a superior court judgment imposing a sentence of death or life imprisonment. When these two statutes are considered together, it is proper to appeal directly to the Supreme Court if the punishment for the charge(s) is either death or life imprisonment. State v. Silhan, 295 N.C. 636, 247 S.E.2d 902 (1978).  

III. FINAL JUDGMENTS.

"Final Judgment" Defined. - A final judgment is one which disposes of the cause as to all the parties, leaving nothing to be judicially determined between them in the trial court. Atkins v. Beasley, 53 N.C. App. 33, 279 S.E.2d 866 (1981).  

A party may properly appeal only from a final order, which disposes of all the issues as to all parties, or an interlocutory order affecting a substantial right of the appellant. Buffington v. Buffington, 69 N.C. App. 483, 317 S.E.2d 97 (1984).  

Denial of Application for Certiorari Is Not Final Judgment. - A "judgment" of the superior court denying defendant's application to that court for a writ of certiorari to review the proceedings of the district court in a criminal case was not a final judgment within the meaning of subsection (b) of this section, and defendant was not authorized to appeal therefrom to the Court of Appeals as a matter of right; defendant's only remedy was by petition for certiorari to the Court of Appeals. State v. Flynt, 8 N.C. App. 323, 174 S.E.2d 120 (1970).  

Appeal from Order of Superior Court Affirming Annexation Ordinance. - By this section initial appellate jurisdiction of an appeal from an order of the superior court affirming an annexation ordinance is given to the Court of Appeals, subject, however, to the provisions of G.S. 7A-31. Adams-Millis Corp. v. Town of Kernersville, 281 N.C. 147, 187 S.E.2d 704 (1972).  

Appeal from Decision of Board of Medical Examiners. - Court of Appeals is proper court to determine appeals taken from decisions of superior court in proceedings for judicial review of decisions of the Board of Medical Examiners under G.S. 7A-27(b); Court of Appeals erred in dismissing appeal under G.S. 90-14.11, since generally accepted rule is that where there is irreconcilable conflict between two statutes, later statute controls as the last expression of legislative intent, and therefore, later enacted statute, G.S. 7A-27(b), controlled in case. In re Guess, 324 N.C. 105, 376 S.E.2d 8 (1989), cert. denied, 498 U.S. 1047, 111 S. Ct. 754, 112 L. Ed. 2d 774 (1991).  

The fact that plaintiff waived her right to appeal order granting summary judgment to one of three defendants in no way affected her statutory right to appeal from the final judgment, since although she could have appealed the entry of summary judgment as to that defendant, she was not required to do so. Ingle v. Allen, 71 N.C. App. 20, 321 S.E.2d 588 (1984), cert. denied, 313 N.C. 508, 329 S.E.2d 391 (1985).  

Order Was Final Judgment Despite Reserving Issue for Jury. - Where the trial court in its "order and partial summary judgment" reserved for the jury the "issue as to whether defendant has waived any objection to, or is estopped to deny, the tenant's renewal of the lease," the order left no further action for the trial court to dispose of the case. Although the order reserved an issue for the jury, the trial court determined that it was irrelevant whether notice was received; therefore, there was no requirement for a trial on the issues of waiver or estoppel, and the order was effectively a final judgment and affected a substantial right. Janus Theatres of Burlington, Inc. v. Aragon, 104 N.C. App. 534, 410 S.E.2d 218 (1991).  

Judgment Was Final Where Plaintiff Voluntarily Dismissed Remaining Claims. - Case was not dismissed because the employee's appeal was from a final judgment and was not interlocutory; the employee voluntarily dismissed the remaining claims as part of a settlement agreement. Tarrant v. Freeway Foods of Greensboro, Inc., - N.C. App.  - , 593 S.E.2d 808 (2004).  

IV. INTERLOCUTORY ORDERS.

A. GENERALLY.

"Interlocutory Order" Defined. - An order is interlocutory if it does not determine the issues but directs some further proceeding preliminary to final decree. Waters v. Qualified Personnel, Inc., 294 N.C. 200, 240 S.E.2d 338 (1978); Blackwelder v. State Dep't of Human Resources, 60 N.C. App. 331, 299 S.E.2d 777 (1983); Heavner v. Heavner, 73 N.C. App. 331, 326 S.E.2d 78, cert. denied, 313 N.C. 601, 330 S.E.2d 610 (1985).  

Appeals of Right from Interlocutory Orders - G.S. 62-90(a) and (d) provide for appeals of final orders of the North Carolina Utilities Commission, G.S. 7A-29(a) and (b) provide for appeals of right from certain administrative agencies, and subsection (d) of this section provides for appeals of right from certain interlocutory orders of the superior or district courts. State ex rel. Utils. Comm'n v. Buck Island, Inc., 158 N.C. App. 536, 581 S.E.2d 122 (2003).  

Where only the issue of damages remained, no final judgment had been made and no substantial right had been affected, the appellate court found the trial court's certification ineffective and saw no impediment to the trial court's sorting out the various claims and affirmative defenses intertwined with the damages issue. CBP Resources, Inc. v. Mountaire Farms of N.C. Inc., 134 N.C. App. 169, 517 S.E.2d 151 (1999).  

When Interlocutory Order Is Appealable Generally. - Ordinarily, an appeal lies only from a final judgment, but an interlocutory order which will work injury if not corrected before final judgment is appealable. Wachovia Realty Invs. v. Housing, Inc., 292 N.C. 93, 232 S.E.2d 667 (1977); Atkins v. Beasley, 53 N.C. App. 33, 279 S.E.2d 866 (1981); Perry v. Aycock, 68 N.C. App. 705, 315 S.E.2d 791 (1984); Jenkins v. Wheeler, 69 N.C. App. 140, 316 S.E.2d 354, cert. denied, 311 N.C. 758, 321 S.E.2d 136 (1984); Stafford v. Stafford, 133 N.C. App. 163, 515 S.E.2d 43 (1999), aff'd, 351 N.C. 94, 520 S.E.2d 785 (1999).  

Ordinarily, an appeal from an interlocutory order will be dismissed as fragmentary and premature unless the order affects some substantial right and will work injury to appellant if not corrected before appeal from final judgment. Wachovia Realty Invs. v. Housing, Inc., 292 N.C. 93, 232 S.E.2d 667 (1977); Godley Auction Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 (1979); Sims v. Ritter Constr., Inc., 62 N.C. App. 52, 302 S.E.2d 293 (1983); Adair v. Adair, 62 N.C. App. 493, 303 S.E.2d 190, cert. denied, 309 N.C. 319, 307 S.E.2d 162 (1983).  

This section in effect provides that no appeal lies to an appellate court from an interlocutory order or ruling of the trial judge unless such ruling or order deprives the appellant of a substantial right which he would lose if the ruling or order is not reviewed before final judgment. Waters v. Qualified Personnel, Inc., 294 N.C. 200, 240 S.E.2d 338 (1978); Citicorp Person-to-Person Fin. Center, Inc. v. Stallings, 49 N.C. App. 187, 270 S.E.2d 567 (1980); A.E.P. Indus., Inc. v. McClure, 308 N.C. 393, 302 S.E.2d 754 (1983); Heavner v. Heavner, 73 N.C. App. 331, 326 S.E.2d 78, cert. denied, 313 N.C. 601, 330 S.E.2d 610 (1985); Thompson v. Newman, 74 N.C. App. 597, 328 S.E.2d 597 (1985).  

An appeal does not lie from an interlocutory order unless such order affects some substantial right claimed by the appellant and will work an injury to him if not corrected before an appeal from the final judgment. Godley Auction Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 (1979); Ball v. Ball, 55 N.C. App. 98, 284 S.E.2d 555 (1981); Fraser v. Di Santi, 75 N.C. App. 654, 331 S.E.2d 217, cert. denied, 315 N.C. 183, 337 S.E.2d 856 (1985); Jenkins v. Maintenance, Inc., 76 N.C. App. 110, 332 S.E.2d 90 (1985); Brown v. Brown, 77 N.C. App. 206, 334 S.E.2d 506, cert. denied, 315 N.C. 389, 338 S.E.2d 878 (1985).  

For a defendant to have a right of appeal from a mandatory preliminary injunction, substantial rights of the appellant must be adversely affected. Otherwise, an appeal from such an interlocutory order is subject to being dismissed. Dixon v. Dixon, 62 N.C. App. 744, 303 S.E.2d 606 (1983).  

No appeal lies to an appellate court from an interlocutory order unless the order deprives the appellant of a substantial right which he would lose absent a review prior to final determination. Thus, the threshold question presented by a purported appeal from an order granting a preliminary injunction is whether the appellant has been deprived of any substantial right which might be lost should the order escape appellate review before final judgment. Robins & Weill, Inc. v. Mason, 70 N.C. App. 537, 320 S.E.2d 693, cert. denied, 312 N.C. 495, 322 S.E.2d 559 (1984).  

For an interlocutory order to be immediately appealable under North Carolina law, it must: (1) affect a substantial right, and (2) work injury if not corrected before final judgment. Goldston v. AMC, 326 N.C. 723, 392 S.E.2d 735 (1990).  

Trial court's dismissal of plaintiffs' claims against aircraft manufacturer affected a substantial right to have determined in a single proceeding, i.e., whether plaintiffs were damaged by the actions of one, some or all defendants where their claims arise upon the same series of transactions, and the appeal from an interlocutory order was considered. Driver v. Burlington Aviation, Inc., 110 N.C. App. 519, 430 S.E.2d 476 (1993).  

An interlocutory order not appealable under Rule 54(b) of the Rules of Civil Procedure may nevertheless be appealed pursuant to G.S. 1-277 and subsection (d) of this section which permit an appeal of an interlocutory order which (1) affects a substantial right, or (2) in effect determines the action and prevents a judgment from which appeal might be taken, or (3) discontinues the action, or (4) grants or refuses a new trial. Dalton Moran Shook, Inc. v. Pitt Dev. Co., 113 N.C. App. 707, 440 S.E.2d 585 (1994).  

An appeal of an interlocutory order or judgment is permitted if the trial court's decision deprives the appellant of a substantial right which would be lost absent immediate review. North Carolina DOT v. Page, 119 N.C. App. 730, 460 S.E.2d 332 (1995).  

There are two avenues by which an interlocutory judgment or order can be immediately appealed. First, if the order is final as to some but not all of the claims or parties and the trial court certifies there is no just reason to delay the appeal, and second, an interlocutory order can be immediately appealed under G.S. 1-277(a) and subdivision (d)(1) of this section if the trial court's decision deprives the appellant of a substantial right which would be lost absent immediate review. Bartlett v. Jacobs, 124 N.C. App. 521, 477 S.E.2d 693 (1996).  

There are two avenues by which a party may immediately appeal an interlocutory order of judgment. First, if the order or judgment is final as to some but not all of the claims or parties, and the trial court certifies the case for appeal pursuant to G.S. 1A-1-54(b) an immediate appeal may lie. Second, an appeal is permitted under subdivision (d)(1) of this section and G.S. 1-277 (a) if the trial court's decision deprives the appellant of a substantial right which would be lost absent immediate review. Tinch v. Video Indus. Servs., Inc., 124 N.C. App. 391, 477 S.E.2d 193 (1996), rev'd on other grounds, 347 N.C. 380, 493 S.E.2d 426 (1997).  

An interlocutory order can be immediately appealed under G.S. 1A-1-54(b) if the order is final as to some but not all of the claims, or an interlocutory order can be appealed under G.S. 1-277(a) and this subsection if the trial court's decision deprives the appellant of a substantial right which would be lost absent immediate review. First Atl. Mgt. Corp. v. Dunlea Realty Co., 131 N.C. App. 242, 507 S.E.2d 56 (1998).  

Trial court's order granting a partial new trial and its judgment fixing the issue of liability were interlocutory and they were not appealable under the exceptions allowed by G.S. 1A-1, Rule 54(b), G.S. 1-277(a), or G.S. 7A-27(d), where the trial court did not certify either the order granting a partial new trial or the underlying judgment for immediate review, and where defendant failed to argue why the order and judgment appealed affected a substantial right. Loy v. Martin, 144 N.C. App. 414, 547 S.E.2d 843 (2001).  

Where an interlocutory appeal affected a substantial right of one of the parties, such an appeal could be brought pursuant to G.S. 1-277 and 7A-27(d), and whether or not an appeal affected a substantial right had to be decided on a case by case basis. Ussery v. Taylor, 156 N.C. App. 684, 577 S.E.2d 159 (2003).  

Arbitration Order in Particular. - An order denying arbitration, although interlocutory, is immediately appealable because it involves a substantial right which might be lost if appeal is delayed. Miller v. Two State Constr. Co., 118 N.C. App. 412, 455 S.E.2d 678 (1995).  

Particular Facts and Procedural History Must Be Considered. - In determining which interlocutory orders are appealable and which are not, the Supreme Court must consider the particular facts of each case and the procedural history of the order from which an appeal is sought. Travco Hotels, Inc. v. Piedmont Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 (1992).  

Under this section, whether a substantial right will be prejudiced by delaying an appeal must be determined on a case by case basis. Stafford v. Stafford, 133 N.C. App. 163, 515 S.E.2d 43 (1999), aff'd, 351 N.C. 94, 520 S.E.2d 785 (1999).  

In deciding whether an appeal is interlocutory, G.S. 1-277 and this section require a two-part test: (1) does the trial court's order affect a substantial right; and (2) if so, will the loss of that right injure the party appealing if it is not corrected prior to final judgment. Travco Hotels, Inc. v. Piedmont Natural Gas Co., 102 N.C. App. 659, 403 S.E.2d 593, aff'd, 332 N.C. 288, 420 S.E.2d 426 (1992).  

The Appellate Division Rules on Interlocutory Nature of Appeals. - The trial court's determination that there is no just reason to delay an appeal, while accorded great deference, cannot bind the appellate courts because ruling on the interlocutory nature of appeals is properly a matter for the appellate division, not the trial court. First Atl. Mgt. Corp. v. Dunlea Realty Co., 131 N.C. App. 242, 507 S.E.2d 56 (1998).  

No Appeal from Interlocutory Order in Criminal Proceeding Absent Statutory Provision. - In light of the legislature's enactment of G.S. 15A-1444(d) and the decision in State v. Henry, 318 N.C. 408, 348 S.E.2d 593 (1986), G.S. 1-277, the statutory basis for the holding in State v. Childs, 265 N.C. 575, 144 S.E.2d 653 (1965) (per curiam) and dictum in State v. Bryant, 280 N.C. 407, 185 S.E.2d 854 (1972) is no longer relevant to the appeal of interlocutory orders in criminal proceedings; accordingly, the court of appeals declines to follow State v. Jones, 67 N.C. App. 413, 313 S.E.2d 264 (1984); State v. Montalbano, 73 N.C. App. 259, 326 S.E.2d 634, disc. rev. denied, 313 N.C. 608, 332 S.E.2d 182 (1985); and State v. Major, 84 N.C. App. 421, 352 S.E.2d 862 (1987) insofar as they might allow interlocutory appeals in criminal proceedings based on Childs, Bryant, or G.S. 1-277. State v. Joseph, 92 N.C. App. 303, 374 S.E.2d 132 (1988), cert. denied, 324 N.C. 115, 377 S.E.2d 241 (1989).  

For discussion of apparent doctrinal inconsistency concerning the requirements for appealing interlocutory orders, which may produce irreconcilable results in cases which include counterclaims, see J & B Slurry Seal Co. v. Mid-South Aviation, Inc., 88 N.C. App. 1, 362 S.E.2d 812 (1987).  

Fragmentary Appeals from Interlocutory Orders Not Permitted. - The appeal from a preliminary injunction restraining defendant bank from disposing of shares of corporate stock it held as executor under the will of a stockholder who died owning 88% of the capital stock of a North Carolina corporation was unauthorized and was dismissed since it was fragmentary; piecemeal appeals from interlocutory orders are not usually permitted in this State and the preliminary injunction appealed from in this case was such an order, as its effect was temporary rather than permanent. Shuping v. NCNB Nat'l Bank, 93 N.C. App. 338, 377 S.E.2d 802 (1989).  

Standing to Appeal. - In an action brought by payee against makers to enforce acceleration clause in note, where third-party defendant bank not only had an opportunity to participate, but in fact did fully participate in the determination of third-party plaintiff's liability and was bound by the judgment in favor of plaintiff entered against defendants as third-party plaintiffs, bank qualified as an aggrieved party within the meaning of G.S. 1-271 and the bank had standing to appeal entry of summary judgment in favor of payee. Barker v. Agee, 326 N.C. 470, 389 S.E.2d 803 (1990).  

The General Assembly did not restrict the right of appeal provided by G.S. 1-277 and subsection (d) of this section by engrafting G.S. 1A-1, Rule 54(b) requirements upon them. Oestreicher v. American Nat'l Stores, Inc., 290 N.C. 118, 225 S.E.2d 797 (1976).  

G.S. 1-277 and this section prevent fragmentary, premature and unnecessary appeals by permitting the trial divisions to be done with a case fully and finally before it is presented to the appellate division. Blackwelder v. State Dep't of Human Resources, 60 N.C. App. 331, 299 S.E.2d 777 (1983).  

The reason for the rules embodied in G.S. 1-277(a) and subdivision (d)(1) of this section is to prevent fragmentary, premature and unnecessary appeals by permitting the trial divisions to have done with a case fully and finally before it is presented to the appellate division. Appellate procedure is designed to eliminate the unnecessary delay and expense of repeated fragmentary appeals, and to present the whole case for determination in a single appeal from the final judgment. McKinney v. Royal Globe Ins. Co., 64 N.C. App. 370, 307 S.E.2d 390 (1983).  

Appellate court refused to review the neighbors' interlocutory appeal of the trial court's grant of partial summary judgment, where the neighbors failed to comply with N.C. R. App. P. 28(b)(4) by failing to state in their brief the substantial right that would have been lost if the appeal was not heard, as was required under G.S. 1-277(a), 7A-27(d)(1). Munden v. Courser, 155 N.C. App. 217, 574 S.E.2d 110 (2002).  

If appellant's rights would be fully and adequately protected by an exception to an interlocutory order that could then be assigned as error on appeal after final judgment, there is no right to an immediate appeal. Horne v. Nobility Homes, Inc., 88 N.C. App. 476, 363 S.E.2d 642 (1988); Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 181 (1988).  

No Appeal from Interlocutory Order Where Substantial Right Not Affected. - An interlocutory order which does not affect a "substantial right" of one of the parties under G.S. 1-277 and subsection (d) of this section is not appealable, and the avoidance of a rehearing or trial is not considered to be such a "substantial right." Davis v. Mitchell, 46 N.C. App. 272, 265 S.E.2d 248 (1980).  

No appeal lies from an interlocutory order unless it affects a substantial right and will result in injury if not reviewed before final judgment. Horne v. Nobility Homes, Inc., 88 N.C. App. 476, 363 S.E.2d 642 (1988); Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 181 (1988). But see, State v. Joseph, 92 N.C. App. 203, 374 S.E.2d 132 (1988), cert. denied, 324 N.C. 115, 377 S.E.2d 241 (1989), annotated above.  

Court of appeals held that where a trial court dismissed a company's contract claims, but stayed the tort claims: (1) this was an interlocutory order; (2) there was no certification; and (3) the company failed to show a substantial right at stake on appeal. Mitsubishi Elec. & Elecs. USA, Inc. v. Duke Power Co., 155 N.C. App. 555, 573 S.E.2d 742 (2002).  

But Interlocutory Order May Be Appealed If It Affects a Substantial Right. - Orders which are technically interlocutory may properly be appealed, regardless of lack of certification under G.S. 1A-1, Rule 54(b) if they affect a substantial right. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

Although it is the general rule that no appeal lies from an interlocutory order, G.S. 1-277 and subsection (d) of this section permit an immediate appeal from an interlocutory order which affects a substantial right. Fox v. Wilson, 85 N.C. App. 292, 354 S.E.2d 737 (1987).  

Interlocutory order affects a substantial right so that it is appealable under G.S. 1-277(a) and subdivision (d)(1) of this section if the right affected is substantial and the right will be lost, prejudiced, or less than adequately protected if order is not reviewed before final judgment. T'ai Co. v. Market Square Ltd. Partnership, 92 N.C. App. 234, 373 S.E.2d 885 (1988).  

A substantial right is one which will clearly be lost or irremediably adversely affected if the order is not reviewable before final judgment. In other words, the right to immediate appeal is reserved for those cases in which the normal course of procedure is inadequate to protect the substantial right affected by the order sought to be appealed. Blackwelder v. State Dep't of Human Resources, 60 N.C. App. 331, 299 S.E.2d 777 (1983).  

The "substantial right" test for appealability of interlocutory orders is more easily stated than applied. It is usually necessary to resolve the question in each case by considering the particular facts of that case and the procedural context in which the order from which appeal is sought was entered. Blackwelder v. State Dep't of Human Resources, 60 N.C. App. 331, 299 S.E.2d 777 (1983).  

No hard and fast rules exist for determining which appeals affect a substantial right. Rather, such decisions usually require consideration of the facts of the particular case. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

Whether a substantial right is affected usually depends on the facts and circumstances of each case and the procedural context of the orders appealed from. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

There has evolved a two-part test of the appealability of interlocutory orders under the "substantial right" exception provided in G.S. 1-277(a) and subdivision (d)(1) of this section. First, the right itself must be "substantial," and second, the enforcement of the substantial right must be lost, prejudiced or less than adequately protected by exception to entry of the interlocutory order. J & B Slurry Seal Co. v. Mid-South Aviation, Inc., 88 N.C. App. 1, 362 S.E.2d 812 (1987).  

The appealability of interlocutory orders pursuant to the "substantial right" exception is determined by a two-step test. The right itself must be substantial and the deprivation of that substantial right must potentially work injury to plaintiff if not corrected before appeal from final judgment. Miller v. Swann Plantation Dev. Co., 101 N.C. App. 394, 399 S.E.2d 137 (1991).  

Awards Pendente Lite. - Awards pendente lite are interlocutory decrees which necessarily do not affect a substantial right from which lies an immediate appeal pursuant to this section. Browne v. Browne, 101 N.C. App. 617, 400 S.E.2d 736 (1991).  

Facts and circumstances of each case and the procedural context of the orders appealed from are the determinative factors in deciding whether a "substantial right" is affected. Schneider v. Brunk, 72 N.C. App. 560, 324 S.E.2d 922 (1985).  

Avoidance of a rehearing or trial is not a "substantial right" entitling a party to an immediate appeal. Blackwelder v. State Dep't of Human Resources, 60 N.C. App. 331, 299 S.E.2d 777 (1983).  

Denial of a motion to dismiss is interlocutory because it simply allows an action to proceed and will not seriously impair any right of defendants that cannot be corrected upon appeal from final judgment, and the avoidance of a trial is not a "substantial right" that would make such an interlocutory order appealable under G.S. 1-277 or subsection (d) of this section. Howard v. Ocean Trail Convalescent Ctr., 68 N.C. App. 494, 315 S.E.2d 97 (1984).  

Avoidance of a trial is not a substantial right entitling plaintiff to an immediate appeal. Horne v. Nobility Homes, Inc., 88 N.C. App. 476, 363 S.E.2d 642 (1988).  

Court found that the only possible "injury" defendant would suffer if not permitted immediate appellate review was the necessity of proceeding to trial before the matter was reviewed by the appellate court, not the deprivation of a substantial right under this section. Anderson v. Atlantic Cas. Ins. Co., 134 N.C. App. 724, 518 S.E.2d 786 (1999).  

The necessity of a second trial, standing alone, does not affect a substantial right. However, in certain cases the appellate courts have held that a plaintiff's right to have all his claims heard before the same jury affects a substantial right. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

A party has a "substantial right" to avoid separate trials of the same legal issues. Whitehurst v. Corey, 88 N.C. App. 746, 364 S.E.2d 728 (1988).  

Right to avoid possibility of two trials on same issues can be a substantial right. Davidson v. Knauff Ins. Agency, Inc., 93 N.C. App. 20, 376 S.E.2d 488, cert. denied, 324 N.C. 577, 381 S.E.2d 772 (1989).  

In a suit for malicious prosecution, in which defendant counterclaimed requesting a constructive trust, a factual issue of whether plaintiff forged defendant's name on a check was central to both actions; denial of appeal from summary judgment against defendant could have resulted in two juries in separate trials reaching different resolutions of this same issue if subsequent trial on the merits and appeal were successful. Consequently, the order dismissing defendant's counterclaim affected a substantial right and appeal was granted. Lamb v. Lamb, 92 N.C. App. 680, 375 S.E.2d 685 (1989).  

The right to avoid the possibility of two trials on the same issues can be a substantial right that permits an appeal of an interlocutory order when there are issues of fact common to the claim appealed and remaining claims. Allen v. Sea Gate Ass'n, 119 N.C. App. 761, 460 S.E.2d 197 (1995).  

But Avoiding Separate Trials of Different Issues Is Not a Substantial Right. - Simply having all claims determined in one proceeding is not a substantial right. A party has instead the substantial right to avoid two separate trials of the same "issues," but avoiding separate trials of different issues is not a substantial right. J & B Slurry Seal Co. v. Mid-South Aviation, Inc., 88 N.C. App. 1, 362 S.E.2d 812 (1987).  

Appellate Court as Dispatcher of Appeals. - To the extent that judgments as to one or more but fewer than all parties are determined by the appellate courts of this State to affect a "substantial right" of one of the litigants under G.S. 1-277 and subsection (d) of this section, the procedure for trial court certification of such judgments as appealable established in G.S. 1A-1, Rule 54(b) is bypassed and the appellate court is substituted as the true dispatcher of appeals. Equitable Leasing Corp. v. Myers, 46 N.C. App. 162, 265 S.E.2d 240 (1980).  

Rule Against Allowing Appeal from Interlocutory Orders Strictly Construed. - Strict construction of the rule against allowing appeal from an interlocutory order of the trial court serves the purpose of eliminating the unnecessary delay and expense of fragmented appeals and of presenting the whole case for determination in a single appeal from a final judgment. Funderburk v. Justice, 25 N.C. App. 655, 214 S.E.2d 310 (1975).  

Effect of Procedures for Staying Execution of Judgment. - The existence of procedures under G.S. 1-269, 1-289 and 1A-1, Rule 62, for staying execution on judgment does not prevent the entry of the judgment from affecting a substantial right of the judgment debtor. Wachovia Realty Invs. v. Housing, Inc., 292 N.C. 93, 232 S.E.2d 667 (1977).  

No Appeal as Matter of Right from Interlocutory Orders in Criminal Cases. - This section makes no provision for an appeal as a matter of right from interlocutory orders in criminal cases. State v. Lance, 1 N.C. App. 620, 162 S.E.2d 154 (1968); State v. Smith, 4 N.C. App. 491, 4 N.C. App. 591, 166 S.E.2d 870 (1969); State v. Bryant, 12 N.C. App. 530, 183 S.E.2d 824 (1971), rev'd on other grounds, 280 N.C. 407, 185 S.E.2d 854 (1972).  

In a criminal case there is no provision in the statute for an appeal to the Court of Appeals as a matter of right from an interlocutory order entered therein. State v. Black, 7 N.C. App. 324, 172 S.E.2d 217 (1970); State v. Thompson, 56 N.C. App. 439, 289 S.E.2d 132 (1982).  

Dismissal of Interlocutory Appeals. - The appellate division possesses sufficient authority to dispose of interlocutory appeals which do not affect a substantial right by dismissal. It has express authority to do so on motion of the parties if the appeal is frivolous or is taken solely for purposes of delay. Or it may exercise its general authority in response to motions filed under the general motions provision. Or the appellate division may dismiss upon its own motion as part of its general duty to apply the laws governing the right to appeal. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

In a workers' compensation proceeding, an appeal by an employer and its insurance carrier was dismissed as interlocutory where the North Carolina Industrial Commission specifically reserved the issue of the amount of the compensation award for the employee. Watts v. Hemlock Homes of the Highlands, Inc., 160 N.C. App. 81, 584 S.E.2d 97 (2003).  

Filing of Motion to Dismiss. - Ruling on the interlocutory nature of appeals is properly a matter for the appellate division, not the trial court. Since this often requires consideration of the merits, motions to dismiss appeals on grounds of being interlocutory should properly be filed after the record on appeal is filed in the appellate court. Estrada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 (1984).  

Possibility of Two Trials. - The right to avoid the possibility of two trials on the same issues can be a substantial right so as to warrant an immediate appeal under G.S. 1-277 and subsection (d) of this section. Dalton Moran Shook, Inc. v. Pitt Dev. Co., 113 N.C. App. 707, 440 S.E.2d 585 (1994).  

Where dismissal of appeal as interlocutory could result in two different trials on the same issues, creating the possibility of inconsistent verdicts, a substantial right was prejudiced; therefore, defendant's motion for summary judgment which was granted by the trial court was immediately appealable by plaintiff. Hartman v. Walkertown Shopping Ctr., Inc., 113 N.C. App. 632, 439 S.E.2d 787, cert. denied, 336 N.C. 780, 447 S.E.2d 422 (1994).  

Where denial of Rule 60(b) motion was in the nature of an interlocutory order because plaintiff's voluntary dismissal resulted in there being no action pending, and defendants would not suffer the loss of a substantial right absent an appeal, in the court's discretion pursuant to Rules 2 and 21 the appeal was treated as a writ of certiorari. Troy v. Tucker, 126 N.C. App. 213, 484 S.E.2d 98 (1997).  

B. PARTICULAR ORDERS.

Order granting a motion for a change of venue is interlocutory and not immediately appealable. Kennon v. Kennon, 72 N.C. App. 161, 323 S.E.2d 741 (1984).  

Order Denying Motion for Change of Venue. - Defendant's purported appeal from an interlocutory order denying defendant's motion for a change of venue pursuant to G.S. 1-83(2) for the convenience of the witnesses and the ends of justice was dismissed as premature. Furches v. Moore, 48 N.C. App. 430, 269 S.E.2d 635 (1980).  

Order Regarding Interrogatories. - Trial court's order sustaining objections to, and granting a motion to strike, certain interrogatories, denying defendants' motion to compel answers to those interrogatories, and also denying defendants' motion to permit them to respond to plaintiff's request for admissions was interlocutory, and defendants' appeal was fragmentary and premature. First Union Nat'l Bank v. Olive, 42 N.C. App. 574, 257 S.E.2d 100 (1979).  

In a wrongful death action, the defendant declined to answer certain interrogatories on the grounds of self-incrimination, but was ordered to do so by the court, and he appealed. Although this appeal was from an interlocutory order, it was nevertheless authorized, because if some of the interrogatories were incriminating and the defendant was compelled to answer them, his constitutional rights could have been lost beyond recall, and his appeal at the end of the trial would have been of no value. Shaw v. Williamson, 75 N.C. App. 604, 331 S.E.2d 203, cert. denied, 314 N.C. 669, 335 S.E.2d 496 (1985).  

Refusal to grant permissive intervention is an interlocutory order. Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 181 (1988).  

Underinsured Motorist Carrier's Right to Appear as Unnamed Defendant. - An underinsured motorist carrier could appeal from an order denying its motion to appear unnamed in the liability phase of a trial against its insured, since the right of an underinsured motorist carrier to defend unnamed is substantial. Church v. Allstate Ins. Co., 143 N.C. App. 527, 547 S.E.2d 458 (2001).  

Order Granting Motion to Amend. - An order of the trial court allowing a motion to amend a complaint is interlocutory and is not immediately appealable. Barber v. Woodmen of World Life Ins. Soc'y, 88 N.C. App. 666, 364 S.E.2d 715 (1988).  

Class Action. - Because no substantial right was involved in a trial court's determination that the case met the prerequisites to utilizing a class action, the general rule disallowing interlocutory appeals of such orders applied. Frost v. Mazda Motor of Am., 353 N.C. 188, 540 S.E.2d 324 (2000).  

Order Granting Intervention. - Although the rule is not absolute, ordinarily no appeal will lie from an order permitting intervention of parties unless the order adversely affects a substantial right which the appellant may lose if not granted an appeal before final judgment. The rule applies with equal vigor without regard to whether the trial court grants a motion to intervene as a matter of right pursuant to G.S. 1A-1, Rule 24(a) or as permissive intervention pursuant to G.S. 1A-1, Rule 24(b). Wood v. City of Fayetteville, 35 N.C. App. 738, 242 S.E.2d 640, cert. denied, 295 N.C. 264, 245 S.E.2d 781 (1978).  

Order Denying Intervention. - An interlocutory order was immediately appealable, where substantial rights were affected by the trial court's denial of a motion by a physician and his employer to intervene in a declaratory judgment action brought by an infant patient's estate to determine which potential heirs would share in the proceeds, if any, of the underlying wrongful death action. Alford v. Davis, 131 N.C. App. 214, 505 S.E.2d 917 (1998).  

Denial of Motion to Dismiss. - Ordinarily, there is no right of appeal from the refusal of a motion to dismiss. The refusal to dismiss the action generally will not seriously impair any right of defendant that cannot be corrected upon appeal from final judgment. Godley Auction Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 (1979).  

An order denying defendant's motion to dismiss plaintiff's claim for punitive damages is not immediately appealable. Williams v. East Coast Sales, Inc., 50 N.C. App. 565, 274 S.E.2d 276 (1981).  

Where defendant was ordered by the trial court through an interlocutory order to pay plaintiff's legal fees, and where defendant did not perfect his appeal from such judgment, defendant did not lose his right to attack the judgment, since the record indicated that the appeal was not taken because of an agreement between the parties' counsel to vacate the order in question. Stroupe v. Stroupe, 301 N.C. 656, 273 S.E.2d 434 (1981).  

The order entered by the trial court denying the defendants' motion to dismiss and motion for summary judgment was not a final determination of the defendants' rights, even though the trial court stated that "there is no just reason to delay the appeal," and did not affect the defendants' substantial rights. The appeal of the order, therefore, could not lie as of right. Fraser v. Di Santi, 75 N.C. App. 654, 331 S.E.2d 217, cert. denied, 315 N.C. 183, 337 S.E.2d 856 (1985).  

The trial court's denial of defendant's motion to dismiss clearly represented an interlocutory order, which was not properly before the Court of Appeals. Southern Uniform Rentals, Inc. v. Iowa Nat'l Mut. Ins. Co., 90 N.C. App. 738, 370 S.E.2d 76 (1988).  

Where the trial court denied employer's motion to dismiss employee's breach of contract suit on the ground of a forum selection clause, finding that the clause was a product of unequal bargaining power, the motion to dismiss was immediately appealable. Cox v. Dine-A-Mate, Inc., 129 N.C. App. 773, 501 S.E.2d 353 (1998), cert. denied, 349 N.C. 355 (1998).  

Same - Failure to State Claim. - The trial court's refusal to allow defendant's motion to dismiss for failure to state a claim upon which relief could be granted pursuant to G.S. 1A-1, Rule 12 (b)(6) did not put an end to the action or seriously impair any substantial right of defendant that could not be corrected upon appeal from final judgment. Godley Auction Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 (1979).  

Same - Failure to Join Necessary Party. - No substantial right of the defendant was impaired by the trial court's denial of the motion to dismiss for failure to join a necessary party pursuant to G.S. 1A-1, Rule 12(b)(7). The trial court did not rule that other parties were not necessary to be joined. It ruled that the action should not be dismissed for that purpose. Defendant still had adequate opportunity in the trial court for a determination on the question of joinder of parties. Godley Auction Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 (1979).  

Same - Expiration of Statute of Limitations. - The denial of plaintiff's motion to dismiss the defendant railroad's counterclaim for being filed beyond the three-year statute of limitations did not affect a substantial right and therefore was not appealable. Thompson v. Norfolk S. Ry., 140 N.C. App. 115, 535 S.E.2d 397 (2000).  

Immunity as Basis for Summary Adjudication. - Denial of a motion to dismiss or for summary judgment is interlocutory and not immediately appealable. However, recent case law clearly establishes that if immunity is raised as a basis in the motion for summary adjudication, a substantial right is affected and the denial is immediately appealable. EEE-ZZZ Lay Drain Co. v. North Carolina Dep't of Human Resources, 108 N.C. App. 24, 422 S.E.2d 338 (1992), overruled on other grounds, Meyer v. Walls, 347 N.C. 97, 489 S.E.2d 880 (1997).  

Denial of defendant's motion to dismiss on the basis of res judicata did not affect a substantial right entitling defendant to immediate appeal, where no possibility of inconsistent verdicts existed and no manifest injustice would result absent immediate appeal. Country Club of Johnston County, Inc. v. United States Fid. & Guar. Co., 135 N.C. App. 159, 519 S.E.2d 540 (1999).  

Same - Collateral Estoppel. - The denial of a motion for summary judgment based on the defense of collateral estoppel may affect a substantial right. McCallum v. North Carolina Coop. Extension Serv., 142 N.C. App. 48, 542 S.E.2d 227 (2001), cert. denied, 353 N.C. 452, 548 S.E.2d 527 (2001).  

Summary Judgment Based on Governmental Immunity. - Generally, denial of a motion for summary judgment is interlocutory and not immediately appealable; however, if the defense of governmental immunity is asserted as grounds for the summary judgment motion, the denial of the motion has been held to affect a substantial right, and the order is immediately appealable pursuant to G.S. 1-277(a) and subsection (d). Hallman v. Charlotte-Mecklenburg Bd. of Educ., 124 N.C. App. 435, 477 S.E.2d 179 (1996).  

Order denying a motion to amend a complaint is interlocutory, for it does not determine the entire controversy and requires further action by the trial court. Mauney v. Morris, 73 N.C. App. 589, 327 S.E.2d 248, rev'd on other grounds, 316 N.C. 67, 340 S.E.2d 397 (1986).  

Order Granting Motion to Amend and Denying Motion for Judgment on the Pleadings. - An order granting a motion to amend and denying a motion for judgment on the pleadings is obviously not a final judgment but is interlocutory. Consequently, no appeal lies of right. Funderburk v. Justice, 25 N.C. App. 655, 214 S.E.2d 310 (1975).  

Order Regarding Counterclaims. - The trial court's order for partial summary judgment in favor of the plaintiff employee suing for payment of a commission as to the defendant employer's four counterclaims - wrongful attachment, negligence, breach of contract, and breach of fiduciary duty - was interlocutory; no overlapping factual issues existed between the plaintiff's complaint and the defendant's counterclaims, and the order appealed from did not deprive the defendant of a substantial right which would be jeopardized absent a review prior to a final determination on the merits. Murphy v. Coastal Physician Group, 139 N.C. App. 290, 533 S.E.2d 817 (2000).  

Order Dismissing Counterclaims Except as Set-Offs. - In an action arising out of a contract between the parties whereby defendants agreed to construct a house on a piece of property owned by them and to convey the completed house and property to plaintiffs, the trial court's order dismissing defendants' counterclaims for overages, interest expenses, liquidated damages, attorneys' fees and trespass but allowing defendants to assert these counterclaims as set-offs to plaintiff's claim was not a final judgment; however, the judgment in question affected a substantial right of defendants, their right to recover on their claims based on the contract, and the absence of an immediate appeal would work an injury to them, the possibility of being forced to undergo two full trials on the merits and to incur the expense of litigating twice, if not corrected before an appeal from a final judgment. Roberts v. Heffner, 51 N.C. App. 646, 277 S.E.2d 446 (1981).  

Denial of motion to amend answer to allege compulsory counterclaim affects a substantial right and is immediately appealable. Hudspeth v. Bunzey, 35 N.C. App. 231, 241 S.E.2d 119, appeal dismissed, 294 N.C. 736, 244 S.E.2d 154 (1978).  

Order Denying Motion to Permit Contact with Treating Physician. - A discovery order which prohibited the defendant hospital from contact with the defendant doctor other than through "the statutorily recognized methods of discovery enumerated in" G.S. 1A-1, Rule 26 was not immediately appealable because the order in no way precluded the hospital from "meeting with and discussing the case with" the doctor in the context of the multi-varied discovery methods detailed in G.S. 1A-1, Rule 26 and, therefore, did not affect a substantial right. Norris v. Sattler, 139 N.C. App. 409, 533 S.E.2d 483 (2000).  

Contempt Order. - See Willis v. Duke Power Co., 291 N.C. 19, 229 S.E.2d 191 (1976).  

Possibility of Inconsistent Verdicts. - Plaintiffs' appeal is reviewable under the substantial right exception where a dismissal would raise the possibility of inconsistent verdicts in later proceedings. Hoots v. Pryor, 106 N.C. App. 397, 417 S.E.2d 269, cert. denied, 332 N.C. 344, 421 S.E.2d 148 (1992).  

Order Granting Summary Judgment. - An order granting summary judgment denied plaintiff a jury trial on the issue of its claim against the bank and, in effect, determined the claim in favor of the bank. Thus the order affected a substantial right and was appealable under G.S. 1-277 and this section. Nasco Equip. Co. v. Mason, 291 N.C. 145, 229 S.E.2d 278 (1976).  

In an action seeking to quiet title to property which plaintiffs, the original owners, alleged was secured by two of the three defendants by fraud or by mutual mistake and conveyed by general warranty deed to the other defendant, the current owner, summary judgment in favor of the current owner precluded plaintiffs from obtaining reformation of the deed and reconveyance of the property, thereby affecting a substantial right, and therefore the interlocutory order was appealable. Jenkins v. Maintenance, Inc., 76 N.C. App. 110, 332 S.E.2d 90 (1985).  

In an action by a discharged employee seeking to recover accumulated vacation leave, a "substantial right" of the plaintiff was affected by the granting of summary judgment for the defendant, so that the order granting the motion for summary judgment was appealable, despite the defendant's pending counterclaim for wrongful conversion of company funds, and despite the absence of a determination by the trial judge under N.C.R.C.P., Rule 54(b), that "there was no just reason for delay." Narron v. Hardee's Food Sys., 75 N.C. App. 579, 331 S.E.2d 205, cert. denied, 314 N.C. 542, 335 S.E.2d 316 (1985).  

Where summary judgment is allowed for fewer than all the defendants and the judgment does not contain a certification pursuant to G.S. 1A-1, Rule 54(b), that there is "no just reason for delay," an appeal is premature unless the order allowing summary judgment affects a substantial right. Bernick v. Jurden, 306 N.C. 435, 293 S.E.2d 405 (1982).  

Where the possibility of an inconsistent verdict in defendants' counterclaim trial could irreparably prejudice any subsequent trial of plaintiff's negligence and contract claims, the trial court's summary judgment dismissing plaintiff's claims affected a substantial right such that it was immediately appealable under subdivision (d)(1) of this section and G.S. 1-277(a). J & B Slurry Seal Co. v. Mid-South Aviation, Inc., 88 N.C. App. 1, 362 S.E.2d 812 (1987).  

Where defendants' defense to plaintiff's promissory note claim, as well as their counterclaims, were both founded on proving plaintiff's breach of a fiduciary relationship with defendants, defendants' substantial right to avoid separate trials of the same issue would be prejudiced absent immediate review of the trial court's grant of summary judgment on plaintiff's claim. Whitehurst v. Corey, 88 N.C. App. 746, 364 S.E.2d 728 (1988).  

Summary judgment on complaint was not appealable before counterclaim for attorneys' fees had been adjudicated by the trial court. There was no possibility of inconsistent results in complaint and counterclaim because an award for counterclaim could only have been granted if defendants were prevailing parties in the plaintiff 's action; therefore, as parties did not address any other substantial right which could have been affected, no substantial right was involved which would have been "lost, prejudiced, or less than adequately protected" if court did not review appeal before final judgment. T'ai Co. v. Market Square Ltd. Partnership, 92 N.C. App. 234, 373 S.E.2d 885 (1988).  

Appeal from the grant of summary judgment for a psychiatric hospital in a medical malpractice action against the hospital and independent contractor physicians was premature, where the remaining defendants had separate and distinct contracts and each owed a different duty to the patient. Myers v. Barringer, 101 N.C. App. 168, 398 S.E.2d 615 (1990).  

Since plaintiff's claim for negligent infliction of emotional distress, on which defendant was granted summary judgment, involved the issue of defendant's negligence as well as the separate factual issues of the existence of severe emotional distress and foreseeability of injury, if at trial a jury determined defendant's conduct to have been negligent, then plaintiff would only have to prove severe emotional distress and foreseeability of injury at a second trial in the event of a proper successful appeal of the summary judgment. Since a second trial would not require plaintiff to retry the negligence issue, there were no overlapping issues to justify an immediate appeal of the interlocutory order. Jarrell v. Coastal Emergency Servs. of Carolinas, Inc., 121 N.C. App. 198, 464 S.E.2d 720 (1995).  

Appeal of Order of Summary Judgment. - Where dismissal of an appeal of a summary judgment could result in two different trials on the same issues, thereby creating the possibility of inconsistent verdicts, a substantial right is prejudiced and the summary judgment is immediately appealable. Taylor v. Brinkman, 108 N.C. App. 767, 425 S.E.2d 429, cert. denied, 333 N.C. 795, 431 S.E.2d 30 (1993).  

The court denied the plaintiff - the administrator of the estates of his wife and two children, and guardian ad litem of a surviving injured child, who sued defendants/railroad company and engineering firm - the right to an immediate interlocutory appeal of a summary judgment on his contract claim where his tort claim survived the summary judgment and the trial court reserved the right to rule on matters of evidence which that judge considered competent, relevant and admissible on the remaining issues; the plaintiff failed to show that the court's separate treatment of the two claims would injure a substantial right where the evidence and the issues differed. Turner v. Norfolk S. Corp., 137 N.C. App. 138, 526 S.E.2d 666 (2000).  

Under G.S. 1-277(a) and subsection (d) of this section, although an interlocutory order is ordinarily not immediately appealable, an interlocutory order may be immediately appealed if it affects a substantial right; the subcontractors' interlocutory appeal was supported by their assertion of a substantial right to have the case heard in a particular county and to have the liability of all of the defendants determined in one proceeding, which would have been lost without appellate review. Cencomp, Inc. v. Webcon, Inc., 157 N.C. App. 501, 579 S.E.2d 482 (2003).  

Denial of a motion for summary judgment based on the defense of res judicata may affect a substantial right, making the order immediately appealable. Bockweg v. Anderson, 333 N.C. 486, 428 S.E.2d 157 (1993).  

Summary Judgment on Issue of Liability. - Ordinarily, an order granting summary judgment on the issue of liability and reserving for trial the issue of damages is not immediately appealable. Smith v. Watson, 71 N.C. App. 351, 322 S.E.2d 588 (1984), cert. denied, 313 N.C. 509, 329 S.E.2d 394 (1985).  

Order Granting Partial Summary Judgment. - The trial court's entry of summary judgment for a monetary sum against one of two defendants affected a "substantial right" of that defendant, and such judgment was therefore immediately appealable under G.S. 1-277 and this section, notwithstanding the absence of an express determination by the trial judge that there was "no just reason for delay" as required by G.S. 1A-1, Rule 54(b). Equitable Leasing Corp. v. Myers, 46 N.C. App. 162, 265 S.E.2d 240 (1980).  

Order allowing summary judgment as to fewer than all defendants held to affect a substantial right. Federal Land Bank v. Lieben, 86 N.C. App. 342, 357 S.E.2d 700 (1987).  

An order of partial summary judgment dismissing a punitive damages claim was appealable, though interlocutory, since claims for compensatory and punitive damages depended upon the same evidence and plaintiff 's right to try them before the same jury and avoid the possible travesty of different juries rendering conflicting verdicts was a substantial one. Nance v. Robertson, 91 N.C. App. 121, 370 S.E.2d 283, cert. denied, 323 N.C. 477, 373 S.E.2d 865 (1988).  

Where trial court's summary judgment determined fewer than all claims between parties, plaintiff could maintain interlocutory appeals from court's judgment, since trial court's dismissal of plaintiff's negligence, fraud and unfair trade practice claims against defendant insurance company and unfair trade claim against defendant insurance agency affected substantial right since there were factual issues common to claims dismissed by trial court and negligence claim which it did not dismiss. Davidson v. Knauff Ins. Agency, Inc., 93 N.C. App. 20, 376 S.E.2d 488, cert. denied, 324 N.C. 577, 381 S.E.2d 772 (1989).  

Where plaintiff claimed that defendants, husband and wife, were negligent, and where summary judgment was granted in favor of wife, and where a possibility existed that inconsistent verdicts would be rendered in separate trials on the issue of husband and wife's joint and concurrent negligence if plaintiff 's appeal ultimately was successful, judgment was appealable because it affected a substantial right of plaintiff to have determined, in a single action, the question of whether plaintiff was injured by the acts of one, both, or neither of the defendants, especially since the claims against them arose from the same series of events. DeHaven v. Hoskins, 95 N.C. App. 397, 382 S.E.2d 856 (1989), cert. denied, 325 N.C. 705, 388 S.E.2d 452 (1989), overruled on other grounds, Nelson v. Freeland, 349 N.C. 615, 507 S.E.2d    882 (1998).  

The appellate court eliminated specifically the application of the doctrine of substantial rights to cases wherein partial summary judgment has been granted denying a claim for punitive damages. Moose v. Nissan of Statesville, Inc., 115 N.C. App. 423, 444 S.E.2d 694 (1994).  

There were no factual issues common to the claims determined by summary judgments or the claims remaining, so that no substantial right was affected and plaintiff was not entitled to interlocutory appeal of summary judgments, since plaintiff did not present identical factual issues creating the possibility of two trials on the same issue. Jarrell v. Coastal Emergency Servs. of Carolinas, Inc., 121 N.C. App. 198, 464 S.E.2d 720 (1995).  

The trial court's partial grant of summary judgment on the issue of breach of contract was interlocutory with no immediate right of appeal because it did not affect substantial rights. Alexander Hamilton Life Ins. Co. of Am. v. J&H Marsh & McClennan, Inc., 142 N.C. App. 699, 543 S.E.2d 898 (2001).  

Same - Where Injunction Is Part of Order. - While ordinarily, the allowance of a motion for summary judgment on the issue of liability, reserving for trial the issue of damages, will not be appealable, where a mandatory injunction was part of the order for partial summary judgment, it clearly affected a "substantial right" of the defendant and the allowance of the motion for partial summary judgment was appealable. English v. Holden Beach Realty Corp., 41 N.C. App. 1, 254 S.E.2d 223, cert. denied, 297 N.C. 609, 257 S.E.2d 217 (1979), overruled on other grounds, 319 N.C. 274, 354 S.E.2d 459 (1987).  

Where defendants would immediately suffer the consequences of complying with mandatory injunction ordering that they remove anchors and boat slips constructed on plaintiff's submerged lands, this affected a substantial right of defendants, giving them the right to appeal from the interlocutory order granting summary judgment for plaintiffs except on the issue of damages. Steel Creek Dev. Corp. v. Smith, 300 N.C. 631, 268 S.E.2d 205 (1980).  

Appeal of Order Denying Partial Summary Judgment. - Defendant's appeal of an order denying its motion for partial summary judgment on the issue of punitive damages was interlocutory. Travco Hotels, Inc. v. Piedmont Natural Gas Co., 102 N.C. App. 659, 403 S.E.2d 593, aff'd, 332 N.C. 288, 420 S.E.2d 426 (1992).  

Order Requiring Jury Trial. - If an order denying a jury trial is appealable, an order requiring a jury trial should be appealable. If denial of a jury trial affects a substantial right, which would be lost absent review prior to final determination, the requirement that a case will be tried by a jury should have the same effect. Faircloth v. Beard, 320 N.C. 505, 358 S.E.2d 512 (1987), overruled in part, Jacobs v. City of Asheville, 137 N.C. App. 441, 528 S.E.2d 905 (2000).  

Generally, the right to avoid a trial is not a substantial right; however, while avoidance of two trials on the same issues may be. This would require that a party show that the same factual issues would be present in both trials and that the possibility of inconsistent verdicts on those issues exists. Stafford v. Stafford, 133 N.C. App. 163, 515 S.E.2d 43 (1999), aff'd, 351 N.C. 94, 520 S.E.2d 785 (1999).  

Partial summary judgment holding that third-party defendant must indemnify defendant for any judgment on plaintiff's claim is interlocutory and not appealable under G.S. 1-277 or subsection (d) of this section, since the judgment will not work injury to third-party defendant if not corrected before appeal from a final judgment. Cook v. Export Leaf Tobacco Co., 47 N.C. App. 187, 266 S.E.2d 754 (1980).  

Partial Summary Judgment in Favor of Defendant Who Is Only Secondarily Liable. - Plaintiffs had no right to an immediate appeal from summary judgment granted to defendant attorney where plaintiffs sought to recover against defendant attorney only if they were unable to recover against the other defendants on their primary claims. Blue Ridge Sportcycle Co. v. Schroader, 53 N.C. App. 354, 280 S.E.2d 799 (1981).  

Interlocutory summary judgments in favor of third-party and fourth-party defendants in a negligence action were appealable as to the question of negligence, which presented common factual issues with the remaining claim of plaintiff against defendant, but not as to the issue of indemnity, which did not. Britt v. American Hoist & Derrick Co., 97 N.C. App. 442, 388 S.E.2d 613 (1990).  

Arbitration Order. - An order denying arbitration, although interlocutory, is immediately appealable because it involves a substantial right which might be lost if appeal is delayed. Prime S. Homes, Inc. v. Byrd, 102 N.C. App. 255, 401 S.E.2d 822 (1991); Hackett v. Bonta, 113 N.C. App. 89, 437 S.E.2d 687 (1993).  

Where evidence showed that plaintiff knew that the terms of a dispute resolution agreement would apply to her should she continue her employment, and she did continue, sufficient consideration existed to support the agreement, plaintiff relinquished the right to pursue disputes in court, and the trial court's refusal to compel arbitration deprived defendants of a substantial right entitling them to immediate appeal. Howard v. Oakwood Homes Corp., 134 N.C. App. 116, 516 S.E.2d 879 (1999), cert. denied, 350 N.C. 832, 539 S.E.2d 288 (1999), cert. denied, 528 U.S. 1155, 120 S. Ct. 1161, 145 L. Ed. 2d 1072 (2000).  

Arbitration. - There is no immediate right of appeal from an order compelling arbitration. Bluffs, Inc. v. Wysocki, 68 N.C. App. 284, 314 S.E.2d 291 (1984).  

Order compelling arbitration was interlocutory and did not affect a substantial right. North Carolina Elec. Membership Corp. v. Duke Power Co., 95 N.C. App. 123, 381 S.E.2d 896, cert. denied, 325 N.C. 709, 388 S.E.2d 461 (1989).  

An order compelling arbitration is interlocutory, does not affect a substantial right, and is not immediately appealable. Laws v. Horizon Hous., Inc., 137 N.C. App. 770, 529 S.E.2d 695 (2000).  

Order Allowing Reinstatement of Lawsuits. - Defendant's appeal of an order granting plaintiffs' motions for reinstatement of their lawsuits for payment of materials provided on a county improvement project was interlocutory and not appealable, although a denial of review might force them "to continue the defense of th[e] action." Interior Distribs., Inc. v. Autry, 140 N.C. App. 541, 536 S.E.2d 853 (2000), cert denied, 353 N.C. 375, 547 S.E.2d 411 (2001).  

Order Appointing Guardian Ad Litem. - For plaintiff to have been entitled to appeal of right from order granting defendant's motions for the appointment of a guardian ad litem, plaintiff was required to establish that it either (1) affected a substantial right, or (2) in effect determined the action and prevented a judgment from which appeal might be taken, or (3) discontinued the action, or (4) granted or refused a new trial. Culton v. Culton, 327 N.C. 624, 398 S.E.2d 323 (1990).  

Order of partial summary judgment which included a mandatory injunction directing the defendant to remove a roadway affected a substantial right of the defendant and was thus immediately appealable pursuant to G.S. 1-277 and this section. Smith v. Watson, 71 N.C. App. 351, 322 S.E.2d 588 (1984), cert. denied, 313 N.C. 509, 329 S.E.2d 394 (1985).  

The denial of summary judgment is interlocutory in nature and not appealable under G.S. 1-277 and this section, unless a substantial right of one of the parties would be affected if the appeal were not heard prior to final judgment. Equitable Leasing Corp. v. Myers, 46 N.C. App. 162, 265 S.E.2d 240 (1980).  

An order setting aside without prejudice a summary judgment on the grounds of procedural irregularity, is interlocutory and not immediately appealable. Waters v. Qualified Personnel, Inc., 294 N.C. 200, 240 S.E.2d 338 (1978).  

Order Limiting Scope of Lis Pendens in Action to Quiet Title. - In an action to quiet title to property which defendants have incorporated into a residential subdivision, an order limiting the scope of lis pendens filed by plaintiffs only to the area of the subdivision which they claim was interlocutory and not immediately appealable. Whyburn v. Norwood, 37 N.C. App. 610, 246 S.E.2d 540 (1978).  

Order Allowing Surveyor to Enter upon Land. - An interlocutory order by which defendants are simply ordered to allow a neutral third party, a surveyor, to enter upon their land for the purpose of completing an accurate survey of the property is not appealable. Ball v. Ball, 55 N.C. App. 98, 284 S.E.2d 555 (1981).  

An order denying a motion to cancel a notice of lis pendens is not immediately appealable where the property owner fails to show that a substantial right of his has been impaired. Godley Auction Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 (1979).  

An order requiring defendant husband to vacate premises which had been occupied by him and his wife as their home affected a substantial right and was appealable to the Court of Appeals, where the order was made after a hearing and before the case was tried. Musten v. Musten, 36 N.C. App. 618, 244 S.E.2d 699 (1978).  

Orders Regarding Condemnation Proceedings. - The trial court's denial of defendants' constitutional challenge and its conclusion that the defendants' four tracts formed a physically unified parcel affected by condemnation proceedings were interlocutory and did not affect any substantial rights, so the defendants were not required to appeal the trial court's orders immediately. DOT v. Rowe, 351 N.C. 172, 521 S.E.2d 707 (1999).  

Orders and awards pendente lite are interlocutory decrees which necessarily do not affect a substantial right from which an immediate appeal lies pursuant to subsection (d) of this section.  Peeler v. Peeler, 7 N.C. App. 456, 172 S.E.2d 915 (1970) and other prior decisions recognizing a right of immediate appeal from orders and awards pendente lite are overruled. Thus, where husband in a divorce action appealed an order by the trial court for alimony pendente lite, child support pendente lite, and attorneys' fees pendente lite, the appeal was premature and therefore was dismissed. See Stephenson v. Stephenson, 55 N.C. App. 250, 285 S.E.2d 281 (1981).  

[A]wards pendente lite are interlocutory decrees which necessarily do not affect a substantial right from which lies an immediate appeal pursuant to this section. Browne v. Browne, 101 N.C. App. 617, 400 S.E.2d 736 (1991).  

Order which clearly affected the right of plaintiff to receive support on behalf of minor children from defendant on a monthly basis as needed and in the amount which had been found reasonably necessary for the support and maintenance of the children involved a substantial right, and therefore the order in question was immediately appealable. Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 342 (1986).  

Denial of Attorneys' Motion for Admission Pro Hac Vice. - Order denying plaintiff's motion to reconsider order denying attorneys' motion for admission pro hac vice was an interlocutory order and was not immediately appealable; it did not come within the statutory appeals in G.S. 1-277(a) or subsection (d) of this section. Leonard v. Johns-Manville Sales Corp., 57 N.C. App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 S.E.2d 371 (1982).  

Preliminary Injunction Against Operation of Business. - Defendant could appeal trial court's issuance of a preliminary injunction enjoining defendant from operating a used car lot in violation of plaintiff town's zoning ordinance, where although defendant's appeal was from an interlocutory order, defendant would have been deprived of a substantial right, the right to operate his business, absent a review prior to determination on the merits. Town of Knightdale v. Vaughn, 95 N.C. App. 649, 383 S.E.2d 460 (1989).  

Denial of Preliminary Injunction - Court of appeals found that deciding if operating video games in arcade was a substantial right was not necessary where a trial court's denial of a preliminary injunction did not strip the operators of a substantial right and the operators' appeal was interlocutory. Bessemer City Express, Inc. v. City of Kings Mt., 155 N.C. App. 637, 573 S.E.2d 712 (2002), cert. denied, 357 N.C. 61, 579 S.E.2d 384 (2003).  

Preliminary Injunction Pursuant to Covenant Not to Compete. - Preliminary injunction entered by the trial court against defendant, pursuant to a covenant not to compete, was appealable prior to final determination on the merits, as it deprived defendant of a substantial right which he would lose absent review prior to a final determination. Masterclean of N.C. Inc. v. Guy, 82 N.C. App. 45, 345 S.E.2d 692 (1986).  

In an action for injunctive relief and damages based on alleged breach of a covenant not to compete, defendant's appeal of trial court's preliminary injunction barring him from participating in any employment that competed with plaintiff's business in certain geographic locations would be dismissed as interlocutory, where there was no evidence in the record to show that defendant was presently working in any of those areas, as the injunction did not deprive defendant of any substantial right which he would lose absent a review prior to final determination. Automated Data Sys. v. Myers, 96 N.C. App. 624, 386 S.E.2d 432 (1989).  

Where a former employer sued a former employee for violating a covenant not to compete, the employee was entitled to interlocutory review of the trial court's decision to issue a preliminary injunction which, inter alia, prohibited the employee from working for the employer's competitors in North Carolina or South Carolina, as the injunction adversely affected the employee's substantial right to earn a living and to practice the employee's livelihood. Precision Walls, Inc. v. Servie, 152 N.C. App. 630, 568 S.E.2d 267 (2002).  

When a party asserts a statutory privilege, such as that set out by G.S. 90-21.22(e) (right to non-disclosure of confidential information), which directly relates to the matter to be disclosed under an interlocutory discovery order, and the assertion is not otherwise frivolous or insubstantial, the challenged order affects a substantial right under G.S. 1-277(a) and subdivision (d)(1) of this section and is immediately reviewable; to the extent that cases like Kaplan v. Prolife Action League of Greensboro, 123 N.C. App. 677, 474 S.E.2d 408 (1996) differ, they are overruled. Sharpe v. Worland, 351 N.C. 159, 522 S.E.2d 577 (1999).  

Attorney-Client Privilege. - The trial court's orders requiring that the defendants-insurers produce material protected by the attorney-client privilege affected a substantial right and entitled them to a hearing on appeal. Evans v. United Servs. Auto. Ass'n, 142 N.C. App. 18, 541 S.E.2d 782 (2001), cert. denied, 353 N.C. 371, 547 S.E.2d 810 (2001).  

An order that denied a motion to invalidate appellee's request for a jury trial was interlocutory, and no appeal lay to an appellate court therefrom, as such order did not deprive the appellants of a substantial right. Faircloth v. Beard, 83 N.C. App. 235, 349 S.E.2d 609 (1986).  

Where superior court's refusal to invalidate plaintiffs' demand for a jury trial in a stockholder's derivative action amounted to a ruling that plaintiffs were entitled to a jury trial, denial of defendants' motion to invalidate the demand was appealable. Faircloth v. Beard, 320 N.C. 505, 358 S.E.2d 512 (1987), overruled in part, Jacobs v. City of Asheville, 137 N.C. App. 441, 528 S.E.2d 905 (2000).  

Dismissal of Claim Against One Defendant. - Dismissal of Count II of plaintiff's amended complaint, resulting in dismissal of plaintiff's claim against defendant professional corporation, affected her substantial right to have determined in a single proceeding the issues of whether she had been damaged by the actions of one, some or all of the defendants, especially since her claims against all of them arose upon the same series of transactions. Therefore, her appeal therefrom was not premature. Fox v. Wilson, 85 N.C. App. 292, 354 S.E.2d 737 (1987).  

Injured party's appeal from the trial court's judgment dismissing the injured party's claims against a church and a landowner was interlocutory because the trial court did not dismiss the injured party's claims against the landowner's son; however, the judgment was appealable under G.S. 1-277 and subsection (d) of this section because the injured party had a substantial right in having the case against all defendants tried by the same jury. Clontz v. St. Mark's Evangelical Lutheran Church, 157 N.C. App. 325, 578 S.E.2d 654 (2003), cert. denied, 357 N.C. 249, 582 S.E.2d 29 (2003).  

The trial court's dismissal of all claims against defendant/insurer and some but not all claims against defendant-landlords affected a substantial right where plaintiff sought relief against them based on negligence, violation of the statutory duty of a landlord to repair premises, unfair and deceptive trade practices, and wrongful death, all arising from the single occurrence of a fire in a rental home and where she had the right to have all her claims adjudicated in a single proceeding. Prince v. Wright, 141 N.C. App. 262, 541 S.E.2d 191 (2000).  

Discovery Orders. - Order from which defendant first appealed, which contained no enforcement sanctions, and only ordered defendant to answer questions by a certain date, was not properly appealable, and its attempted appeal was a nullity, notwithstanding the fact that the judge signed the appeal entries. Accordingly, such appeal did not divest the trial court of jurisdiction to subsequently enter sanctions against defendant. Benfield v. Benfield, 89 N.C. App. 415, 366 S.E.2d 500 (1988).  

Denial of the caveators' motion to compel the decedent's former attorney to answer deposition questions was an interlocutory order that was not appealable, because the order did not affect a substantial right pursuant to G.S. 1-277(a) and subdivision (d)(1) of this section; the caveators failed to demonstrate that the attorney, who was discharged prior to the drafting of the will at issue in the case, possessed relevant information concerning the decedent's health or relationship with the propounder of the will at the time the will was drafted. In re Will of Johnston, 157 N.C. App. 258, 578 S.E.2d 635 (2003).  

Sanctions for Noncompliance with Discovery Order. - Where a party is adjudged to be in contempt for noncompliance with a discovery order or has been assessed with certain other sanctions, the order is immediately appealable, since it affects a substantial right under G.S. 1-277 and subdivision (d)(1) of this section. Benfield v. Benfield, 89 N.C. App. 415, 366 S.E.2d 500 (1988).  

Order holding defendant in contempt of court for his failure to comply with discovery order was appealable and tested the validity both of the original discovery order and the contempt order. Benfield v. Benfield, 89 N.C. App. 415, 366 S.E.2d 500 (1988).  

Order Setting Aside Judgment. - The avoidance of having to affirmatively prove claim was not a "substantial" right, where plaintiff was affected by inability to immediately appeal order setting aside judgment only to the extent that it would have to establish defendants' liability and the amount thereof by proper evidence, rather than by relying upon a purported confession of judgment. First Am. Sav. & Loan Ass'n v. Satterfield, 87 N.C. App. 160, 359 S.E.2d 812 (1987).  

Order setting aside a default judgment is interlocutory, as it does not finally dispose of the case and requires further action by the trial court. Horne v. Nobility Homes, Inc., 88 N.C. App. 476, 363 S.E.2d 642 (1988).  

Order Denying Motion for Stay. - The denial of defendant's motion for stay did not dispose of any of the claims or parties, the trial court did not certify the case for immediate appeal under G.S. 1A-1, Rule 54(b), and defendants did not show that the trial court's decision deprived them of a substantial right which would be lost absent immediate review. Howerton v. Grace Hosp., 124 N.C. App. 199, 476 S.E.2d 440 (1996).  

Order Requiring Posting of Bond. - Where brothers were equal shareholders in company, and company could no longer be conducted to the advantage of both of the shareholders, and where judge ordered the brothers to post a secured bond to ensure compliance with any judgment rendered, the appeal of the order by one of the brothers was interlocutory and would be dismissed; no substantial right of his was affected, since the amount of the bond reasonably approximated the value of the assets in his possession, and the bond would be cancelled if the opposing brother was unsuccessful in obtaining judgment in his favor. Stancil v. Stancil, 94 N.C. App. 760, 381 S.E.2d 720 (1989).  

Order Increasing Attachment Bond Where No Findings Were Made. - Because the trial court was not required to make findings of fact in order to modify the plaintiffs' attachment bond on the motion of the defendant pursuant to G.S. 1-440.40(a), and where the plaintiffs failed to request such findings, they could not assert that the order had affected their substantial rights and they were not entitled to review. Collins v. Talley, 135 N.C. App. 758, 522 S.E.2d 794 (1999).  

Order Removing Attorney. - Plaintiff had a substantial right to have attorney of her choice, properly admitted pro hac vice under G.S. 84-4.1, represent her in her lawsuit, and order removing him as counsel affected a substantial right of the plaintiff and was immediately appealable. Goldston v. AMC, 326 N.C. 723, 392 S.E.2d 735 (1990).  

Denial of Motion to Disqualify Counsel. - An order granting disqualification of counsel seriously disrupts the progress of litigation while new counsel is obtained, but one refusing such relief merely allows the action to proceed and has no permanent effect of any kind. Travco Hotels, Inc. v. Piedmont Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 (1992).  

Ruling striking attorney's charging lien was not a final order, since a charging lien is not available until there is a final judgment or decree to which the lien can attach, and no final judgment had yet been entered in the underlying divorce action. Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 181 (1988).  

Where trial court's entry of summary judgment against plaintiff included an award of attorneys' fees, it affected a substantial right; consequently, the order was immediately appealable pursuant to G.S. 1-277(a) and subsection (d) of this section. K & K Dev. Corp. v. Columbia Banking Fed. Sav. & Loan Ass'n, 96 N.C. App. 474, 386 S.E.2d 226 (1989).  

Denial of attorneys' fees under G.S. 50-16.4 was not a final order of the trial court, where at the time appellant's motion was filed there had been no determination that his client, defendant, was entitled to alimony pendente lite under G.S. 50-16.3, so that appellant was not yet entitled to attorneys' fees under G.S. 50-16.4, and as appellant could appeal the denial of his motion after final judgment, or could bring a separate lawsuit to collect fees, no substantial right of appellant was affected by the Court of Appeals' failure to entertain an interlocutory appeal on this issue. Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 181 (1988).  

Orders awarding child support, alimony, and attorneys' fees pendente lite are interlocutory decrees which necessarily do not affect a substantial right from which lies an immediate appeal pursuant to G.S. 7A-27(d). Berry v. Berry, 87 N.C. App. 624, 361 S.E.2d 771 (1987).  

Child support order which was not expressly designated pendente lite by the court, but which was nevertheless a temporary one, entered provisionally pending a final determination to be made at a later date, was not subject to review by appeal. Berry v. Berry, 87 N.C. App. 624, 361 S.E.2d 771 (1987).  

Termination of Temporary Alimony. - Appeal of an order terminating dependent spouse's right to receive temporary alimony was not premature, as the question of plaintiff's continued entitlement to the previously ordered alimony pendente lite until such time as her prayer for permanent alimony could be heard affected a "substantial right" of the dependent spouse. Brown v. Brown, 85 N.C. App. 602, 355 S.E.2d 525, cert. denied, 320 N.C. 511, 358 S.E.2d 516 (1987).  

Equitable Distribution Order. - Permitting an immediate appeal from an interim equitable distribution order would be contrary to the policy of this state discouraging fragmentary appeals. Hunter v. Hunter, 126 N.C. App. 705, 486 S.E.2d 244 (1997).  

Order Barring Defendant from Equitable Distribution. - Trial court's order denying defendant's motion to amend his answer in divorce action, which he filed following grant of absolute divorce to plaintiff, had the effect of forever barring defendant from asserting a claim for equitable distribution, and thus affected a substantial right; it was therefore appealable as a matter of right. Goodwin v. Zeydel, 96 N.C. App. 670, 387 S.E.2d 57 (1990).  

Order Dismissing Equitable Distribution Claim. - Given the factual issues overlapping husband's company's contract claim retained by the court and wife's equitable distribution counterclaim which it dismissed, wife could appeal the dismissal of the equitable distribution counterclaim as a matter of right, since a substantial right would otherwise be affected. Small v. Small, 93 N.C. App. 614, 379 S.E.2d 273, cert. denied, 325 N.C. 273, 384 S.E.2d 519 (1989).  

Order Granting Absolute Divorce While Reserving Equitable Distribution Issues. - While the trial court's determination of the parties' date of separation might have an effect on the unresolved issue of equitable distribution, the same factual issues would not be involved and no threat of inconsistent verdicts was involved, and thus, no substantial right of the husband was affected so as to entitle him to appeal the trial court's grant of an absolute divorce to the wife while reserving equitable distribution issues for a later hearing. Stafford v. Stafford, 133 N.C. App. 163, 515 S.E.2d 43 (1999), aff'd, 351 N.C. 94, 520 S.E.2d 785 (1999).  

Ruling Disposing of a Plea in Bar. - Court's ruling on a separation/property settlement agreement did not dispose of plaintiff's claims for equitable distribution and alimony but only disposed of defendant's plea in bar to those claims: The court's ruling was thus interlocutory, and although the court's order stated that its ruling affected a substantial right and was a proper subject of immediate appeal, the court's order could not be certified as a final appealable order under G.S. 1A-1, Rule 54(b). Garris v. Garris, 92 N.C. App. 467, 374 S.E.2d 638 (1988).  

Appeal of Order Denying Motion to Disqualify Opponent's Counsel. - Where defendant maintained that because law firm representing plaintiff represented defendant in previous matters of a similar nature (but not involving plaintiff), that firm could not represent plaintiff in the present matter, it did have a substantial right to prevent prior counsel from using confidential information gleaned from a prior representation and utilizing it against the client in subsequent litigation, however, it cannot be found that the deprivation of this right would injure defendant if not corrected before a final judgment, and defendant's appeal of the trial court's order denying its motion to disqualify law firm was interlocutory. Travco Hotels, Inc. v. Piedmont Natural Gas Co., 102 N.C. App. 659, 403 S.E.2d 593, aff'd, 332 N.C. 288, 420 S.E.2d 426 (1992).  

Appeal Regarding Waiver of Parental Consent. - No appeal of right lies to the Court of Appeals from an order of the superior court entered pursuant to G.S. 90-21.8(h); the exclusive appeal remedy is the appeal from the district court to the superior court. In re Doe, 126 N.C. App. 401, 485 S.E.2d 354 (1997).  

Appeal of Order Denying Release of Escrow Funds. - The effect of an order denying the release of the funds held in escrow under G.S. 58-36-25 was temporary and not permanent where the Commissioner's order only determined that the funds are not to be released now, and did not purport to determine who is entitled to the money; for these reasons, an appeal of the order was interlocutory and was not immediately appealable under either G.S. 1A-1, Rule 54(b) or G.S. 1-277 or this section. State ex rel. Comm'r of Ins. v. North Carolina Rate Bureau, 102 N.C. App. 809, 403 S.E.2d 597 (1991).  

Judgment That Leaves Issue of Damages Unresolved. - A judgment that determines only that there has in fact been a breach by defendant and leaves unresolved the issue of plaintiffs' damage is clearly an interlocutory order; an order determining only the issue of liability and leaving unresolved other issues such as that of damages cannot be held to affect a substantial right. Johnston v. Royal Indem. Co., 107 N.C. App. 624, 421 S.E.2d 170 (1992).   

§ 7A-28. Decisions of Court of Appeals on post-trial motions for appropriate relief final or valuation of exempt property.

Statute text

(a)  Decisions of the Court of Appeals upon review of motions for appropriate relief listed in G.S. 15A-1415(b) are final and not subject to further review in the Supreme Court by appeal, motion, certification, writ, or otherwise.  

(b)  Decisions of the Court of Appeals upon review of valuation of exempt property under G.S. 1C are final and not subject to further review in the Supreme Court by appeal, motion, certification, writ, or otherwise.  

CASE NOTES

New Trial Based upon Newly Discovered Evidence. - The State has the right to immediately appeal a superior court order granting a criminal defendant a new trial pursuant to G.S. 15A-1415(b)(6), on the ground of newly discovered evidence. State v. Monroe, 330 N.C. 433, 410 S.E.2d 913 (1991).  

Exhaustion Requirement in Federal Habeas Corpus. - The fact that the respondent in an appeal from the order of a United States magistrate dismissing a claim for habeas corpus relief incorrectly pleaded that the appellant had exhausted his state court remedies and was entitled to adjudication on the merits was neither conclusive nor a waiver of the exhaustion requirement by the State. Strader v. Allsbrook, 656 F.2d 67 (4th Cir. 1981).  

§ 7A-30. Appeals of right from certain decisions of the Court of Appeals.

Statute text

Except as provided in G.S. 7A-28, an appeal lies of right to the Supreme Court from any decision of the Court of Appeals rendered in a case:  

(1) Which directly involves a substantial question arising under the Constitution of the United States or of this State, or  

(2) In which there is a dissent.  

CASE NOTES


I. In General.


II. Constitutional Questions.


III. Dissent.

I. IN GENERAL.

Legislative Intent. - In establishing the North Carolina Court of Appeals, defining its jurisdiction, and providing a system of appeals, the General Assembly followed the basic principle that there should be only one trial on the merits and one appeal on the law, as of right, in every case. Consequently, double appeals as of right - first to the Court of Appeals and then to the Supreme Court - are authorized only in the instances specified by this section. State v. Cumber, 280 N.C. 127, 185 S.E.2d 141 (1971).  

Had the General Assembly intended to limit double appeals in criminal cases to the defendant only, it would have said so. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972).  

Scope of Review. - When the Supreme Court, after a decision of a cause by the Court of Appeals and pursuant to the petition of a party thereto as authorized by G.S. 7A-31, grants certiorari to review the decision of the Court of Appeals, only the decision of the Court of Appeals is before the Supreme Court for review. The Supreme Court inquires into proceedings in the trial court solely to determine the correctness of the decision of the Court of Appeals. Its inquiry is restricted to rulings of the Court of Appeals which are assigned as error in the petition for certiorari and which are preserved by arguments or the citation of authorities with reference thereto in the brief filed by the petitioner in the Supreme Court, except in those instances in which the Supreme Court elects to exercise its general power of supervision of courts inferior to the Supreme Court. Supreme Court review of a decision by the Court of Appeals upon an appeal from it to the Supreme Court as a matter of right, pursuant to this section, is similarly limited. State v. Williams, 274 N.C. 328, 163 S.E.2d 353 (1968).  

Right to Counsel. - G.S. 7A-450 et seq. has generally been construed to limit the right to appointed counsel in criminal cases to direct appeals taken as of right. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

II. CONSTITUTIONAL QUESTIONS.

The constitutional question must be real and substantial rather than superficial and frivolous. It must be a constitutional question which has not already been the subject of conclusive judicial determination. State v. Colson, 274 N.C. 295, 163 S.E.2d 376 (1968), cert. denied, 393 U.S. 1087, 89 S. Ct. 876, 21 L. Ed. 2d 780 (1969); Bundy v. Ayscue, 276 N.C. 81, 171 S.E.2d 1 (1969).  

Dismissal Where Involvement of Substantial Constitutional Question Is Not Shown. - An appellant seeking a second review by the Supreme Court as a matter of right on the ground that a substantial constitutional question is involved must allege and show the involvement of such question or suffer dismissal. State v. Colson, 274 N.C. 295, 163 S.E.2d 376 (1968), cert. denied, 393 U.S. 1087, 89 S. Ct. 876, 21 L. Ed. 2d 780 (1969); Bundy v. Ayscue, 276 N.C. 81, 171 S.E.2d 1 (1969).  

This section requires that an appellant must either allege and show the existence of a real and substantial constitutional question which has not already been the subject of conclusive judicial determination or suffer dismissal. Thompson v. Thompson, 288 N.C. 120, 215 S.E.2d 606 (1975).  

Respondent's appeal based solely on the assertion that the district court's allowance of an amendment to a juvenile petition deprived him of a constitutional right was dismissed by the Supreme Court, ex mero motu, because it did not directly involve a substantial constitutional question within the meaning of this section. In re Jones, 279 N.C. 616, 184 S.E.2d 267 (1971).  

Mouthing of Constitutional Phrases Will Not Avoid Dismissal. - Mere mouthing of constitutional phrases like "due process of law" and "equal protection of the law" will not avoid dismissal. State v. Colson, 274 N.C. 295, 163 S.E.2d 376 (1968), cert. denied, 393 U.S. 1087, 89 S. Ct. 876, 21 L. Ed. 2d 780 (1969); Bundy v. Ayscue, 276 N.C. 81, 171 S.E.2d 1 (1969).  

Question Should Be Raised and Passed on in Trial Court. - Appellate courts will not ordinarily pass upon a constitutional question unless it affirmatively appears that such question was raised and passed upon in the trial court. State v. Mitchell, 276 N.C. 404, 172 S.E.2d 527 (1970); State v. Cumber, 280 N.C. 127, 185 S.E.2d 141 (1971).  

And Preserved by Appropriate Objection, Assignment of Error and Argument in Brief. - The Supreme Court will not pass upon the merits of a litigant's contention that his constitutional right has been violated by a ruling or order of a lower court, unless, at the time the alleged violation of such right occurred or was threatened by a proposed procedure, ruling or offer of evidence, or at the earliest opportunity thereafter, the litigant made an appropriate objection, exception or motion and thereafter preserved the constitutional question at each level of appellate review by an appropriate assignment of error and by argument in his brief. State v. Mitchell, 276 N.C. 404, 172 S.E.2d 527 (1970).  

Consideration of Other Matters. - Once involvement of a substantial constitutional question is established, the Supreme Court will retain the case and may, in its discretion, pass upon any or all assignments of error, constitutional or otherwise, allegedly committed by the Court of Appeals and properly presented for review. State v. Colson, 274 N.C. 295, 163 S.E.2d 376 (1968), cert. denied, 393 U.S. 1087, 89 S. Ct. 876, 21 L. Ed. 2d 780 (1969); Bundy v. Ayscue, 276 N.C. 81, 171 S.E.2d 1 (1969).  

III. DISSENT.

Legislative Intent. - The General Assembly intended to insure a review by the Supreme Court of questions on which there was a division in the intermediate appellate court; no such review was intended for claims joined or consolidated in the lower appellate court and on which that court rendered unanimous decision. Hendrix v. Alsop, 278 N.C. 549, 180 S.E.2d 802 (1971); State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. Hageman, 307 N.C. 1, 296 S.E.2d 433 (1982); State v. Hooper, 318 N.C. 680, 351 S.E.2d 286 (1987).  

Dissent Allows Appeal as a Matter of Right. - The aggrieved party, whether the State or the defendant, may appeal to the Supreme Court as of right from any decision of the Court of Appeals in which there is a dissent. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972).  

Concurring Opinions Labelled as Dissents. - Plaintiff had no right of appeal pursuant to subdivision (2) of this section, although two concurring opinions were labelled as dissents, where all three judges of the Court of Appeals agreed that the plaintiff's complaint and summonses should be dismissed, though for different reasons. Harris v. Maready, 311 N.C. 536, 319 S.E.2d 912 (1984).  

Issues on Appeal Under Subdivision (2). - When an appeal is taken pursuant to subdivision (2) of this section, the only issues properly before the court are those on which the dissenting judge in the Court of Appeals based his dissent. Clifford v. River Bend Plantation, Inc., 312 N.C. 460, 323 S.E.2d 23 (1984); State v. Hooper, 318 N.C. 680, 351 S.E.2d 286 (1987); Steingress v. Steingress, 350 N.C. 64, 511 S.E.2d 298 (1999).  

On appeal to the Supreme Court pursuant to subdivision (2) of this section by defendant from a decision of the Court of Appeals, one judge dissenting, in which a majority of the panel found no error in defendant's convictions, where the dissenting judge disagreed only with the majority's treatment of the second question presented to that court, and where defendant did not petition the Supreme Court for discretionary review of the other questions, only the second question was properly before the Supreme Court for review, notwithstanding defendant's attempt to bring forward other questions in his brief. State v. Reilly, 313 N.C. 499, 329 S.E.2d 381 (1985), considering, however, the additional question of the sufficiency of the evidence in order to prevent manifest injustice.  

Under subdivision (2) of this section, only the issue raised in the dissent is properly before the Supreme Court for review. N.C.R.A.P., Rule 16 defines the permissible scope of review in such cases. Blumenthal v. Lynch, 315 N.C. 571, 340 S.E.2d 358 (1986), addressing, nevertheless, additional issues which arise frequently in the administration of estates, and must often be determined by the Department of Revenue under the Court's residual power or authority under N.C.R.A.P., Rule 2.  

Waiver of Failure to Serve Notice of Appeal. - Failure to serve the notice of appeal is a defect in the record analogous to failure to serve process. Therefore, a party upon whom service of notice of appeal is required may waive the failure of service by not raising the issue by motion or otherwise and by participating without objection in the appeal, and the Court of Appeals thus had jurisdiction and could consider the case on its merits. Hale v. Afro-American Arts Int'l, Inc., 335 N.C. 231, 436 S.E.2d 588 (1993).  

§ 7A-31. Discretionary review by the Supreme Court.

Statute text

(a)  In any cause in which appeal is taken to the Court of Appeals, except a cause appealed from the North Carolina Industrial Commission, the North Carolina State Bar pursuant to G.S. 84-28, the Property Tax Commission pursuant to G.S. 105-345, the Board of State Contract Appeals pursuant to G.S. 143-135.9, or the Commissioner of Insurance pursuant to G.S. 58-2-80, or a motion for appropriate relief or valuation of exempt property pursuant to G.S. 7A-28, the Supreme Court may, in its discretion, on motion of any party to the cause or on its own motion, certify the cause for review by the Supreme Court, either before or after it has been determined by the Court of Appeals. A cause appealed to the Court of Appeals from any of the administrative bodies listed in the preceding sentence may be certified in similar fashion, but only after determination of the cause in the Court of Appeals. The effect of such certification is to transfer the cause from the Court of Appeals to the Supreme Court for review by the Supreme Court. If the cause is certified for transfer to the Supreme Court before its determination in the Court of Appeals, review is not had in the Court of Appeals but the cause is forthwith transferred for review in the first instance by the Supreme Court. If the cause is certified for transfer to the Supreme Court after its determination by the Court of Appeals, the Supreme Court reviews the decision of the Court of Appeals.  

Except in motions within the purview of G.S. 7A-28, the State may move for certification for review of any criminal cause, but only after determination of the cause by the Court of Appeals.  

(b)  In causes subject to certification under subsection (a) of this section, certification may be made by the Supreme Court before determination of the cause by the Court of Appeals when in the opinion of the Supreme Court:  

(1) The subject matter of the appeal has significant public interest, or  

(2) The cause involves legal principles of major significance to the jurisprudence of the State, or  

(3) Delay in final adjudication is likely to result from failure to certify and thereby cause substantial harm, or  

(4) The work load of the courts of the appellate division is such that the expeditious administration of justice requires certification.  

(c)  In causes subject to certification under subsection (a) of this section, certification may be made by the Supreme Court after determination of the cause by the Court of Appeals when in the opinion of the Supreme Court:  

(1) The subject matter of the appeal has significant public interest, or  

(2) The cause involves legal principles of major significance to the jurisprudence of the State, or  

(3) The decision of the Court of Appeals appears likely to be in conflict with a decision of the Supreme Court.  

Interlocutory determinations by the Court of Appeals, including orders remanding the cause for a new trial or for other proceedings, shall be certified for review by the Supreme Court only upon a determination by the Supreme Court that failure to certify would cause a delay in final adjudication which would probably result in substantial harm.  

(d)  The procedure for certification by the Supreme Court on its own motion, or upon petition of a party, shall be prescribed by rule of the Supreme Court.  

CASE NOTES

Scope of Review. - When the Supreme Court, after a decision of a cause by the Court of Appeals and pursuant to the petition of a party thereto as authorized by this section, grants certiorari to review the decision of the Court of Appeals, only the decision of the Court of Appeals is before the Supreme Court for review. The Supreme Court inquires into proceedings in the trial court solely to determine the correctness of the decision of the Court of Appeals. Its inquiry is restricted to rulings of the Court of Appeals which are assigned as error in the petition for certiorari and which are preserved by arguments or the citation of authorities with reference thereto in the brief filed by the petitioner in the Supreme Court, except in those instances in which the Supreme Court elects to exercise its general power of supervision of courts inferior to the Supreme Court. Supreme Court review of a decision by the Court of Appeals upon an appeal from it to the Supreme Court as a matter of right, pursuant to G.S. 7A-30, is similarly limited. State v. Williams, 274 N.C. 328, 163 S.E.2d 353 (1968); Peaseley v. Virginia Iron, Coal & Coke Co., 282 N.C. 585, 194 S.E.2d 133 (1973); State v. Miller, 282 N.C. 633, 194 S.E.2d 353 (1973).  

The Supreme Court reviews the decision of the Court of Appeals for errors of law allegedly committed by it and properly brought forward for review. State v. Parrish, 275 N.C. 69, 165 S.E.2d 230 (1969); State v. Miller, 282 N.C. 633, 194 S.E.2d 353 (1973).  

The Supreme Court may review the entire proceedings and consider any errors which have occurred during the course of the litigation, provided that the parties have taken the proper steps to preserve the questions for appellate review. Spartan Leasing, Inc. v. Brown, 285 N.C. 689, 208 S.E.2d 649 (1974).  

When the Supreme Court grants certiorari pursuant to this section, review is ordinarily restricted to the rulings of the Court of Appeals which are assigned as error in the petition for certiorari and brought forward in petitioner's brief. State v. Muse, 280 N.C. 31, 185 S.E.2d 214 (1971), cert. denied, 406 U.S. 974, 92 S. Ct. 2409, 32 L. Ed. 2d 674, rehearing denied, 409 U.S. 898, 93 S. Ct. 99, 34 L. Ed. 2d 157 (1972); Peaseley v. Virginia Iron, Coal & Coke Co., 282 N.C. 585, 194 S.E.2d 133 (1973).  

Departure from General Rule. - In a criminal case in which the State petitioned for certiorari and the Court of Appeals ruled on only one of defendant's assignments of error in granting a new trial, the Supreme Court elected to depart from the general rule that review under this section is ordinarily restricted to the rulings of the Court of Appeals which are assigned as error, and to consider the remaining assignments of error not considered by the Court of Appeals. State v. Muse, 280 N.C. 31, 185 S.E.2d 214 (1971), cert. denied, 406 U.S. 974, 92 S. Ct. 2409, 32 L. Ed. 2d 674, rehearing denied, 409 U.S. 898, 93 S. Ct. 99, 34 L. Ed. 2d 157 (1972).  

Under this section the Supreme Court is to review only those cases of substantial general or legal importance or in which review is necessary to preserve the integrity of precedent established by the Supreme Court. Peaseley v. Virginia Iron, Coal & Coke Co., 282 N.C. 585, 194 S.E.2d 133 (1973).  

Constitutional Questions. - The Supreme Court will not ordinarily pass upon a constitutional question unless it affirmatively appears that such question was timely raised and passed upon in the trial court if it could have been, or in the Court of Appeals if the question arose after trial. State v. Parrish, 275 N.C. 69, 165 S.E.2d 230 (1969).  

The failure of plaintiff to petition for a writ of certiorari to review the interlocutory decree of the Court of Appeals does not preclude the Supreme Court from granting certiorari after final judgment and thereupon considering and rectifying any errors which occurred at any stage of the proceedings. Spartan Leasing, Inc. v. Brown, 285 N.C. 689, 208 S.E.2d 649 (1974).  

The denial of a writ of certiorari imports no expression of opinion upon the merits of the case and such denial does not mean that the Supreme Court has determined that the decision of the Court of Appeals is correct. Denial may simply mean that in the opinion of the Supreme Court the case does not require further review under the provisions of this section. Peaseley v. Virginia Iron, Coal & Coke Co., 282 N.C. 585, 194 S.E.2d 133 (1973).  

G.S. 7A-451 Does Not Give Indigent Right to Counsel. - An indigent is entitled to have a lawyer at his trial, and for direct review of that trial, but G.S. 7A-451 is not intended to cover the discretionary power of the North Carolina Supreme Court to grant a writ of certiorari under this section. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

And Equal Protection Clause Does Not Require Free Counsel for Discretionary Appeals. - The equal protection clause does not require North Carolina to provide free counsel for indigent defendants seeking to take discretionary appeals to the North Carolina Supreme Court or to file petitions for certiorari to that court. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

The duty of the State is not to duplicate the legal arsenal that may be privately retained by a criminal defendant in a continuing effort to reverse his conviction, but only to assure the indigent defendant an adequate opportunity to present his claims fairly in the context of the State's appellate process. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

A defendant is not denied meaningful access to the North Carolina Supreme Court simply because the State does not appoint counsel to aid him in seeking discretionary review in that court. At that stage he will have a transcript or other record of trial proceedings, a brief on his behalf in the Court of Appeals setting forth his claims of error, and often an opinion by the Court of Appeals disposing of his case. These materials, supplemented by whatever submission respondent may make pro se, would appear to provide the Supreme Court with an adequate basis on which to base its decision to grant or deny review. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

Equally Divided Court. - Where one member of the Supreme Court does not participate in the consideration or decision of a case, and the remaining six justices are equally divided as to whether the decision of the Court of Appeals should be affirmed or reversed, the decision of the Court of Appeals is affirmed without becoming a precedent. Greenhill v. Crabtree, 301 N.C. 520, 271 S.E.2d 908 (1980); Wayfaring Home, Inc. v. Ward, 301 N.C. 518, 272 S.E.2d 121 (1980).  

Exhaustion Requirement in Federal Habeas Corpus. - The fact that the respondent in an appeal from the order of a United States magistrate dismissing a claim for habeas corpus relief incorrectly pleaded that the appellant had exhausted his state court remedies and was entitled to adjudication on the merits was neither conclusive nor a waiver of the exhaustion requirement by the State. Strader v. Allsbrook, 656 F.2d 67 (4th Cir. 1981).  

Substantially Similar Rules and Procedures. - The rules and procedures of the North Carolina Supreme Court regarding writs of certiorari are substantially similar to those of the United States Supreme Court. Felton v. Barnett, 912 F.2d 92 (4th Cir. 1990), cert. denied, 498 U.S. 1032, 111 S. Ct. 693, 112 L. Ed. 2d 683, 502 U.S. 1007, 112 S. Ct. 644, 116 L. Ed. 2d 661 (1991).  

Discretionary Review Granted. - Supreme Court took discretionary review of three issues in a criminal appeal of a rape conviction that was affirmed by the Court of Appeals; finding error in two of those issues regarding admission of hearsay evidence that affected whether the defendant committed first or second degree rape, the court reversed the conviction and remanded for a new trial. State v. Finney, 358 N.C. 79, 591 S.E.2d 863 (2004).  

§ 7A-32. Power of Supreme Court and Court of Appeals to issue remedial writs.

Statute text

(a)  The Supreme Court and the Court of Appeals have jurisdiction, exercisable by any one of the justices or judges of the respective courts, to issue the writ of habeas corpus upon the application of any person described in G.S. 17-3, according to the practice and procedure provided therefor in chapter 17 of the General Statutes, and to rule of the Supreme Court.  

(b)  The Supreme Court has jurisdiction, exercisable by one justice or by such number of justices as the court may by rule provide, to issue the prerogative writs, including mandamus, prohibition, certiorari, and supersedeas, in aid of its own jurisdiction or in exercise of its general power to supervise and control the proceedings of any of the other courts of the General Court of Justice. The practice and procedure shall be as provided by statute or rule of the Supreme Court, or, in the absence of statute or rule, according to the practice and procedure of the common law.  

(c)  The Court of Appeals has jurisdiction, exercisable by one judge or by such number of judges as the Supreme Court may by rule provide, to issue the prerogative writs, including mandamus, prohibition, certiorari, and supersedeas, in aid of its own jurisdiction, or to supervise and control the proceedings of any of the trial courts of the General Court of Justice, and of the Utilities Commission and the Industrial Commission. The practice and procedure shall be as provided by statute or rule of the Supreme Court, or, in the absence of statute or rule, according to the practice and procedure of the common law.  

CASE NOTES

The Court of Appeals is authorized to treat an appeal as a petition for a writ of certiorari in order to clarify its position. Jerson v. Jerson, 68 N.C. App. 738, 315 S.E.2d 522 (1984).  

Appellate court could exercise its discretion to treat pro se defendant's appeal as a petition for certiorari and grant the writ to address the merits of defendant's appeal for speeding and failure to produce a driver's license where defendant failed to include in the record on appeal a copy of the district court judgment establishing the derivative jurisdiction of the superior court. State v. Phillips, 149 N.C. App. 310, 560 S.E.2d 852 (2002), appeal dismissed, 355 N.C. 499, 564 S.E.2d 230 (2002).  

Although the State cannot appeal from a verdict of not guilty, it may seek a writ of mandamus to compel a trial court to set aside action taken in excess of its authority. State v. Surles, 55 N.C. App. 179, 284 S.E.2d 738 (1981), cert. denied, 305 N.C. 307, 290 S.E.2d 707 (1982).  

The State's attempted appeal of a district court's action in setting aside guilty verdicts in a misdemeanor case entered by it five months previously and entering verdicts of not guilty would be treated as a petition for a writ of mandamus pursuant to subsection (c) of this section and N.C.R.A.P., Rule 22. State v. Surles, 55 N.C. App. 179, 284 S.E.2d 738 (1981), cert. denied, 305 N.C. 307, 290 S.E.2d 707 (1982).  

Appeal by Trustees of Charitable Trust. - Although an appeal by the trustees of a charitable trust was subject to dismissal on the ground that there were no parties aggrieved by the order of the superior court modifying the trust, the Court of Appeals nonetheless could consider the appeal, in the exercise of its supervisory power, where the order would affect the interests of a substantial number of public and private hospitals in the State, as well as thousands of persons who would be hospitalized as charity patients. Wachovia Bank & Trust Co. v. Morgan, 9 N.C. App. 460, 176 S.E.2d 860 (1970).  

Exercise of Discretionary Duties by Public Official. - Neither mandamus nor a mandatory injunction may be issued to control the manner of a public official's exercise of a discretionary duty. White v. Pate, 58 N.C. App. 402, 293 S.E.2d 601 (1982), modified, 308 N.C. 759, 304 S.E.2d 199 (1983).  

Review of Judicial Disciplinary Proceedings. - Under N.C. Const., Art. IV, § 12 and this section, the courts of the appellate division have power to review judicial disciplinary proceedings whether the attorney or the State has prevailed in the trial court. In re Palmer, 296 N.C. 638, 252 S.E.2d 784 (1979).  

Review of Attorney Disciplinary Proceedings. - Court of Appeals of North Carolina lacked jurisdiction to hear the State Bar of North Carolina's appeal of a grant of summary judgment to an attorney in a disciplinary proceeding because G.S. 84-28(h) provided no appeal from a final order that did not impose discipline, and in the instant case no discipline had been imposed; further, certiorari was inappropriate because the case did not fall within the rubric of N.C. R. App. P. 21(a)(1) and the court declined to suspend the requirement of Rule 21(a)(1) using N.C. R. App. P. 2. N.C. State Bar v. Rudisill, 159 N.C. App. 704, 583 S.E.2d 413 (2003).  

State Must Seek Review of Disciplinary Proceedings by Writ of Certiorari. - The State may seek review by the appellate division of proceedings disciplining attorneys under the judicial method. However, the State may not appeal in such cases as a matter of right, but must seek appellate review by petition for writ of certiorari. In re Palmer, 296 N.C. 638, 252 S.E.2d 784 (1979).  

Relief Where Issue Not Presented in Brief. - Plaintiff 's failure to present and argue in its brief to the Court of Appeals the propriety of the trial court's judgment as to attorneys' fees precluded plaintiff from obtaining relief on this point in the Court of Appeals as a matter of right; however, the Court of Appeals, in the exercise of its general supervisory powers under subsection (c) of this section or pursuant to N.C.R.A.P., Rule 2, could consider on its own initiative the question of the attorneys' fees award and give relief as a matter of appellate grace. Stillwell Enters., Inc. v. Interstate Equip. Co., 300 N.C. 286, 266 S.E.2d 812 (1980).  

Or When Counsel Fails to Follow Statutory Procedures. - Even though counsel employed by defendant failed to follow the statutory procedure for appealing to the Court of Appeals, because of the important issues raised by the appeal, defendant's petition for writ of certiorari, pursuant to G.S. 7A-32(c), and pursuant to N.C.R.A.P., Rule 21, was allowed. State v. Hamrick, 110 N.C. App. 60, 428 S.E.2d 830, appeal dismissed, cert. denied, 334 N.C. 436, 433 S.E.2d 181 (1993).  

The authority of a superior court to grant a writ of certiorari pursuant to Gen. Rules Prac., Rule 19 in appropriate cases is analogous to the Court of Appeals' power to issue a writ of certiorari pursuant to G.S. 7A-32(c). State v. Hamrick, 110 N.C. App. 60, 428 S.E.2d 830, appeal dismissed, cert. denied, 334 N.C. 436, 433 S.E.2d 181 (1993).  

No Final Order to Review. - Where the only orders which had been were orders entered by a claims examiner and by a deputy commissioner, no final order or award had been entered by the Industrial Commission itself, and thus, the Commission had taken no action for the Court of Appeals to review, and the issuance of a writ of certiorari was improper. Martin v. Piedmont Asphalt & Paving, 337 N.C. 785, 448 S.E.2d 380 (1994).  

Water and sewer processing facilities part-owner's appeal of interlocutory orders of the North Carolina Utilities Commission holding that the part-owner was a public utility under G.S. 62-3(23)a.2 and was subject to the Commission's jurisdiction was dismissed as the absence of any exceptions to G.S. 62-90 or G.S. 7A-29, allowing review of interlocutory orders of the Commission, required the appellate court to conclude that it had no jurisdiction to consider appeals of interlocutory orders of the Commission; further, the appellate court did not have authority under subsection (c) of this section to review the part-owner's issues as there was no final order of the Commission. State ex rel. Utils. Comm'n v. Buck Island, Inc., 158 N.C. App. 536, 581 S.E.2d 122 (2003).  

§ 7A-33. Supreme Court to prescribe appellate division rules of practice and procedure.

Statute text

The Supreme Court shall prescribe rules of practice and procedure designed to procure the expeditious and inexpensive disposition of all litigation in the appellate division.  

§ 7A-34. Rules of practice and procedure in trial courts.

Statute text

The Supreme Court is hereby authorized to prescribe rules of practice and procedure for the superior and district courts supplementary to, and not inconsistent with, acts of the General Assembly.  

CASE NOTES

Provision of Rule of Practice Must Give Way to Statute. - Subsection (b) of G.S. 15A-1231 clearly contemplates that a defendant be required to request an instruction conference as a prerequisite for assigning error to the trial court's failure to conduct one. Under this section, the provision of Gen. Rules Prac., Rule 21 which requires the trial judge to conduct a jury instruction conference conflicts with subsection (b) of G.S. 15A-1231 and must give way to the provisions of the statute. State v. Morris, 60 N.C. App. 750, 300 S.E.2d 46 (1983).   
§ 7A-40. Composition; judicial powers of clerk.

Statute text

The Superior Court Division of the General Court of Justice consists of the several superior courts of the State. The clerk of superior court in the exercise of the judicial power conferred upon him as ex officio judge of probate, and in the exercise of other judicial powers conferred upon him by law in respect of special proceedings and the administration of guardianships and trusts, is a judicial officer of the Superior Court Division, and not a separate court.  

CASE NOTES

This section confers judicial power in special proceedings upon the clerk. In re Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985).  

The legitimation procedure, which is identified in G.S. 49-10 as "a special proceeding in the superior court of the county in which the putative father resides," is within the jurisdictional purview of the clerk of superior court. In re Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985).  

§ 7A-41. Superior court divisions and districts; judges.

Statute text

(a)  The counties of the State are organized into judicial divisions and superior court districts, and each superior court district has the counties, and the number of regular resident superior court judges set forth in the following table, and for districts of less than a whole county, as set out in subsection (b) of this section:  

---------------------------------------------------------------  -------------

---------------------------------------------------------------  -------------

                Superior

Judicial         Court                                        No. of Resident

Division        District           Counties                       Judges

---------------------------------------------------------------  -------------

First              1      Camden, Chowan,                         2

                             Currituck,

                             Dare, Gates,

                             Pasquotank,

                             Perquimans

First              2      Beaufort, Hyde,                         1

                             Martin,

                            Tyrrell, Washington

First              3A  Pitt                                    

2

Second         3B   Carteret, Craven,                       3

                             Pamlico

Second             4A        Duplin, Jones,                          1

                             Sampson

Second             4B        Onslow                                  1

Second             5A        (part of New Hanover,                   1

                             part of Pender

                             see subsection (b))

                   5B        (part of New Hanover,                   1

                             part of Pender

                             see subsection (b))

                   5C        (part of New Hanover,                   1

                             see subsection (b))

First              6A        Halifax                                 1

First              6B        Bertie, Hertford,                       1

                             Northampton

First              7A        Nash                                    1

First              7B        (part of Wilson,                        1

                             part of Edgecombe,

                             see subsection (b))

First              7C        (part of Wilson,                        1

                             part of Edgecombe,

                             see subsection (b))

Second             8A        Lenoir and Greene                       1

Second             8B        Wayne                                   1

Third              9         Franklin, Granville,                    2

                             Vance, Warren

Third              9A        Person, Caswell                         1

Third              10A       (part of Wake,                          2

                             see subsection (b))

Third              10B       (part of Wake,                          2

                             see subsection (b))

Third              10C       (part of Wake,                          1

                             see subsection (b))

Third              10D       (part of Wake,                          1

                             see subsection (b))

Fourth             11A       Harnett,                                1

                             Lee

Fourth             11B       Johnston                                1

Fourth             12A       (part of Cumberland,                    1

                             see subsection (b))

Fourth             12B       (part of Cumberland,                    1

                             see subsection (b))

Fourth             12C       (part of Cumberland,                    2

                             see subsection (b))

Fourth             13        Bladen, Brunswick,                      2

                             Columbus

Third              14A       (part of Durham,                        1

                             see subsection (b))

Third              14B       (part of Durham,                        3

                             see subsection (b))

Third              15A       Alamance                                2

Third              15B       Orange, Chatham                         2

Fourth             16A       Scotland, Hoke                          1

Fourth             16B       Robeson                                 2

Fifth              17A       Rockingham                              2

Fifth              17B       Stokes, Surry                           2

Fifth              18A       (part of Guilford,                      1

                             see subsection (b))

Fifth              18B       (part of Guilford,                      1

                             see subsection (b))

Fifth              18C       (part of Guilford,                      1

                             see subsection (b))

Fifth              18D       (part of Guilford,                      1

                             see subsection (b))

Fifth              18E       (part of Guilford,                      1

                             see subsection (b))

Sixth              19A       Cabarrus                                1

Fifth              19B       Montgomery, Randolph                    1

Sixth              19C       Rowan                                   1

Fifth              19D       Moore                                   1

Sixth              20A       Anson,                                  1

                             Richmond

Sixth              20B       Stanly, Union                           2

Fifth              21A       (part of Forsyth,                       1

                             see subsection (b))

Fifth              21B       (part of Forsyth,                       1

                             see subsection (b))

Fifth              21C       (part of Forsyth,                       1

                             see subsection (b))

Fifth              21D       (part of Forsyth,                       1

                             see subsection (b))

Sixth              22        Alexander, Davidson,                    3

                             Davie, Iredell

Fifth              23        Alleghany, Ashe,                        1

                             Wilkes, Yadkin

Eighth             24        Avery, Madison,                         2

                             Mitchell,

                             Watauga, Yancey

Seventh            25A       Burke, Caldwell                         2

Seventh            25B       Catawba                                 2

Seventh            26A       (part of Mecklenburg,                   2

                             see subsection (b))

Seventh            26B       (part of Mecklenburg,                   3

                             see subsection (b))

Seventh            26C       (part of Mecklenburg,                   2

                             see subsection (b))

Seventh            27A       Gaston                                  2

Seventh            27B       Cleveland, Lincoln                      2

Eighth             28        Buncombe                                2

Eighth             29        Henderson,                              2

                             McDowell, Polk,

                             Rutherford,

                             Transylvania

Eighth             30A       Cherokee, Clay,                         1

                             Graham, Macon,

                             Swain

Eighth             30B       Haywood, Jackson                       1.

(b)  For superior court districts of less than a whole county, or with part of one county with part of another, the composition of the district and the number of judges is as follows:  

(1) Superior Court District 7B consists of County Commissioner Districts 1, 2 and 3 of Wilson County, Blocks 127 and 128 of Census Tract 6 of Wilson County, and Townships 12 and 14 of Edgecombe County. It has one judge.  

(2) Superior Court District 7C consists of the remainder of Edgecombe and Wilson Counties not in Judicial District 7B. It has one judge.  

(3) Superior Court District 10A consists of Wake County Precincts 01-12, 01-13, 01-14, 01-18, 01-19, 01-20, 01-22, 01-25, 01-26, 01-28, 01-34, 01-35, 01-40, 01-50, 17-03, and 17-07. It has two judges.  

(4) Superior Court District 10B consists of Wake County Precincts 01-01, 01-02, 01-03, 01-04, 01-05, 01-06, 01-07, 01-07A, 01-09, 01-10, 01- 11, 01-16, 01-21, 01-23, 01-27, 01-29, 01-31, 01-32, 01-33, 01-36, 01-41, 01-48, 01-49, 03-00, 04-01, 04-02, 04-03, 04-04, 04-05, 04-06, 04-07, 04-08, 04-09, 04-10, 04-11, 04-12, 04-13, 04-14, 04-15, 04-16, 04-17, 04-18, 04-19, 04-20, 05-01, 05-02, 06-01, 06-02, 06-03, 07-01, 07-10, 11-01, 11-02, 12-01, 12-02, 12-03, 12-04, 12-05, 12-06, 18-01, 18-02, 18-03, 18-04, 18-05, 18-06, 18-07, 18-08, 20-01, 20-02, 20-03, 20-04, 20-05, 20-06, 20-07, 20-08, 20-09, and 20-10. It has two judges.  

(5) Superior Court District 10C consists of Wake County Precincts 02-01, 02-02, 02-03, 02-04, 02-05, 02-06, 07-02, 07-12, 08-01, 08-02, 08-03, 08-04, 08-05, 08-06, 08-07, 08-08, 09-01, 09-02, 09-03, 10-01, 10-02, 10-03, 10-04, 14-01, 14-02, 15-01, 15-02, 15-03, 15-04, 16-01, 16-02, 16-03, 16-04, 16-05, 16-06, 16-07, 19-01, 19-02, 19-03, 19-04, 19-05, 19-06, 19-07, and 19-08. It has one judge.  

(6) Superior Court District 10D consists of Wake County Precincts 01-15, 01-17, 01-30, 01-37, 01-38, 01-39, 01-42, 01-43, 01-44, 01-45, 01-46, 01-47, 01-51, 07-03, 07-04, 07-05, 07-06, 07-07, 07-07A, 07-09, 07-11, 13-01, 13-02, 13-03, 13-04, 13-05, 17-01, 17-02, 17-04, 17-05, 17-06, and 17-08. It has one judge.  

(7) Superior Court District 12A consists of that part of Cross Creek Precinct #18 north of Raeford Road, Montclair Precinct, that part of Precinct 71-1 not in Judicial District 12B, Precinct 71-2, Morganton #2 Precinct, Cottonade Precinct, Cumberland Precincts 1 and 2, and Brentwood Precinct. It has one judge.  

(8) Superior Court District 12B consists of all of State House of Representatives District 17, except for Westarea Precinct, and it also includes that part of Cross Creek Precinct #15 east of Village Drive. It has one judge.  

(9) Superior Court District 12C consists of the remainder of Cumberland County not in Superior Court Districts 12A or 12B. It has two judges.  

(10) Superior Court District 14A consists of Durham Precincts 9, 11, 12, 13, 14, 15, 18, 34, 40, 41, and 42, and that part of Durham Precinct 39 east of North Carolina Highway #751. It has one judge.  

(10a) Effective with the 2004 election, in addition to the boundaries provided for in this section, Superior Court District 14A also includes that portion of Durham Precinct 53 east of North Carolina Highway #751.  

(11) Superior Court District 14B consists of the remainder of Durham County not in Superior Court District 14A. It has three judges.  

(12) Superior Court District 18A consists of Fentress Precincts 1 and 2; Greensboro Precincts 4, 5, 6, 46, 52, 67, 68, 69, 70, 71, 72, 73, 74, and 75; North Clay Precinct; Pleasant Garden Precincts 1 and 2; and South Clay Precinct. It has one judge.  

(13) Superior Court District 18B consists of High Point Precincts 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, and 27; HP Precinct; Jamestown Precincts 1 and 5; North Deep River Precinct; and South Deep River Precinct. It has one judge.  

(14) Superior Court District 18C consists of Center Grove Precincts 1, 2, and 3; Friendship Precincts 1, 2, 3, 4, and 5; Greensboro Precincts 17, 30, 31, 32, 33, 34, 36, 37, 38, 39, 40A, 40B, 41, 42, 43, 64, 65, and 66; Jamestown Precincts 2, 3, and 4; Monroe Precinct 3; North Center Grove Precinct; Oak Ridge Precincts 1 and 2; Summerfield Precincts 1, 2, 3, and 4; and Stokesdale Precinct. It has one judge.  

(15) Superior Court District 18D consists of Greensboro Precincts 1, 11, 12, 13, 14, 15, 16, 19, 35, 44, 45, 47, 48, 49, 50, 51, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, and 63; and Sumner Precincts 1, 2, 3, and 4. It has one judge.  

(16) Superior Court District 18E consists of Gibsonville Precinct; Greene Precinct; Greensboro Precincts 2, 3, 7, 8, 9, 10, 18, 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29; Jefferson Precincts 1, 2, 3, and 4; Monroe Precincts 1 and 2; North Madison Precinct; North Washington Precinct; Rock Creek Precincts 1 and 2; South Madison Precinct; and South Washington Precinct. It has one judge.  

(17) Superior Court District 21A consists of Forsyth County Precincts 051, 052, 053, 054, 055, 071, 072, 073, 074, 075, 091, 092, 122, 123, 131, 132, 133, 701, 702, 703, 704, 705, 706, 707, 708, 709, 806, 807, and 808. It has one judge.  

(18) Superior Court District 21B consists of Forsyth County Precincts 042, 043, 501, 502, 503, 504, 505, 506, 507, 601, 602, 603, 604, 605, 606, 607, 901, 902, 903, 904, 905, and 907. It has one judge.  

(19) Superior Court District 21C consists of Forsyth County Precincts 011, 012, 013, 014, 015, 021, 031, 032, 033, 034, 061, 062, 063, 064, 065, 066, 067, 068, 101, 111, 112, 801, 802, 803, 804, 805, 809, 906, 908, and 909. It has one judge.  

(20) Superior Court District 21D consists of Forsyth County Precincts 081, 082, 083, 201, 203, 204, 205, 206, 207, 301, 302, 303, 304, 305, 306, 401, 402, 403, 404, and 405. It has one judge.  

(21) Superior Court District 26A consists of Charlotte Precincts 11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27, 31, 33, 39, 41, 42, 46, 52, 54, 55, 56, 58, 60, 77, 78, and 82, and Long Creek Precinct #2 of Mecklenburg County. It has two judges.  

(22) Superior Court District 26B consists of Charlotte Precincts 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 17, 18, 20, 21, 28, 29, 30, 32, 34, 35, 36, 37, 38, 43, 44, 45, 47, 51, 61, 62, 63, 65, 66, 67, 68, 69, 71, 74, 83, 84, and 86, Crab Orchard Precincts 1 and 2, and Mallard Creek Precinct 1. It has two judges.  

(23) Superior Court District 26C consists of the remainder of Mecklenburg County not in Superior Court Districts 26A or 26B. It has two judges.  

(24), (25) Repealed by Session Laws 2003-284, s. 13.14.(b), effective July 1, 2003.  

(26) Superior Court District 5A consists of the New Hanover County precincts of Cape Fear #1, Cape Fear #2, Harnett #1, Harnett #4, Harnett #6, Wilmington #1, Wilmington #2, Wilmington #3, Wilmington #4, Wilmington #6, Wilmington #7, Wilmington #8, Wilmington #9, Wilmington #10, Wilmington #15, Wilmington #19, and the part of Harnett #7 that consists of the part of Block Group 6 of 1990 Census Tract 0116.02 containing Blocks 601B, 602B, 603, 611, 612, 613, 614, 615, 616, 617, 618, 619; and the Pender County precincts of Canetuck, Caswell, Columbia, Grady, Upper Holly, and Upper Union. It has one judge.  

(27) Superior Court District 5B consists of the New Hanover County precincts of Cape Fear #3, Harnett #2, Harnett #5, the part of Harnett #7 that is not in Superior Court District 5A, Harnett #8, Wrightsville Beach, Wilmington #11, Wilmington #12, Wilmington #13, Wilmington #22, Wilmington #24, and the part of Harnett #3 that consists of the part of Block Group 1 of 1990 Census Tract 0119.01 containing Blocks 102, 105, 106A, 106B, 107A, 107B, 107C, 107D, and 108, the part of Block Group 1 of 1990 Census Tract 0119.02 containing Blocks 103, 104, and 114, and the part of Block Group 1 of 1990 Census Tract 0120.01 containing Blocks 101A, 101B, 101C, 101D, 102A, 102B, 103, 104, 105A, 105B, 115A, and 115B; and the following precincts of Pender County: North Burgaw, South Burgaw, Middle Holly, Long Creek, Penderlea, Lower Union, Rocky Point, Lower Topsail, Upper Topsail, Scotts Hill, and Surf City. It has one judge.  

(28) Superior Court District 5C consists of the part of New Hanover County that is not in Superior Court Districts 5A or 5B. It has one judge.  

(c)  In subsection (b) above:  

(1) The names and boundaries of townships are as they were legally defined and in effect as of January 1, 1980, and recognized in the 1980 U.S. Census;  

(2) For Guilford County, the precincts are as they were legally defined and recognized as voting districts of the same name in the 2000 U.S. Census, except Greensboro Precincts 40A and 40B are as they were modified by the Guilford County Board of Elections and are as shown on the Legislative Services Office's redistricting computer database on May 1, 2001;  

(2a) For Wake County, the precincts are as they were adopted by the Wake County Board of Elections and in effect as of January 1, 2001;  

(3) For Mecklenburg and Durham Counties, precinct boundaries are as shown on the current maps in use by the appropriate county board of elections as of January 31, 1984, in accordance with G.S. 163-128(b);  

(4) For Wilson County, commissioner districts are those in use for election of members of the county board of commissioners as of January 1, 1987;  

(5) For Cumberland County, House District 17 is in accordance with the boundaries in effect on January 1, 1987. Precincts are in accordance with those as approved by the United States Department of Justice on February 28, 1986; and  

(6) For Forsyth County, the precincts are as they were legally defined and recognized in the 2000 U.S. Census as of January 1, 2001; and  

(7) The names and boundaries of precincts in Montgomery, Moore, and Randolph Counties are those in existence on March 15, 1999.  

(8) The names and boundaries of precincts in New Hanover and Pender Counties are those in existence on December 1, 1999.  

If any changes in precinct boundaries, wards, commissioner districts, or House of Representative districts have been made since the dates specified, or are made, those changes shall not change the boundaries of the superior court districts; provided that if any of those boundaries have changed, a precinct is divided by a superior court judicial district boundary, and the precinct was not so divided at the time of enactment of this section in 1987, the boundaries of the superior court judicial district are changed to place the entirety of the precinct in the superior court judicial district where the majority of the residents of the precinct reside, according to the 1990 Federal Census if:  

(1) Such change does not result in placing a superior court judge in another superior court district;  

(2) Such change does not make a district that has an effective racial minority electorate not have an effective racial minority electorate; and  

(3) The change is approved by the county board of elections where the precinct is located, State Board of Elections and by the Secretary of State upon finding that the change:  

a. Will improve election administration; and  

b. Complies with subdivisions (1) and (2) of this subsection.  

(d)  The several judges, their terms of office, and their assignments to districts are as follows:  

(1) In the first superior court district, J. Herbert Small and Thomas S. Watts serve terms expiring December 31, 1994.  

(2) In the second superior court district, William C. Griffin serves a term expiring December 31, 1994.  

(3) In the third-A superior court district, David E. Reid serves a term expiring on December 31, 1992.  

(4) In the third-B superior court district, Herbert O. Phillips, III, serves a term expiring on December 31, 1994.  

(5) In the fourth-A superior court district, Henry L. Stevens, III, serves a term expiring December 31, 1994.  

(6) In the fourth-B superior court district, James R. Strickland serves a term expiring December 31, 1992.  

(7) In the fifth superior court district, no election shall be held in 1992 for the full term of the seat now occupied by Bradford Tillery, and the holder of that seat shall serve until a successor is elected in 1994 and qualifies. The succeeding term begins January 1, 1995. In the fifth superior court district, Napoleon B. Barefoot serves a term expiring December 31, 1994.  

(8) In the sixth-A superior court district, Richard B. Allsbrook serves a term expiring December 31, 1990.  

(9) In the sixth-B superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(10) In the seventh-A superior court district, Charles B. Winberry, serves a term expiring December 31, 1994.  

(11) In the seventh-B superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(12) In the seventh-C superior court district, Franklin R. Brown serves a term expiring December 31, 1990.  

(13) In the eighth-A superior court district, James D. Llewellyn serves a term expiring December 31, 1994.  

(14) In the eighth-B superior court district, Paul M. Wright serves a term expiring December 31, 1992.  

(15) In the ninth superior court district, Robert H. Hobgood and Henry W. Hight, Jr., serve terms expiring December 31, 1994.  

(16) In the tenth-A superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(17) In the tenth-B superior court district, Robert L. Farmer serves a term expiring December 31, 1992. In the tenth-B superior court district, no election shall be held in 1990 for the full term of the seat now occupied by Henry V. Barnette, Jr., and the holder of that seat shall serve until a successor is elected in 1992 and qualifies. The succeeding term begins January 1, 1993.  

(18) In the tenth-C superior court district, Edwin S. Preston, serves a term expiring December 31, 1990. In the tenth-D superior court district, Donald Stephens serves a term expiring December 31, 1988.  

(19) In the eleventh superior court district, Wiley F. Bowen serves a term expiring December 31, 1990.  

(20) In the twelfth-A superior court district, D.B. Herring, Jr., serves a term expiring December 31, 1990.  

(21) In the twelfth-B superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(22) In the twelfth-C superior court district, no election shall be held in 1992 for the full term of the seat now occupied by Coy E. Brewer, Jr., and the holder of that seat shall serve until a successor is elected in 1994 and qualifies. The succeeding term begins January 1, 1995. In the twelfth-C superior court district, E. Lynn Johnson serves a term expiring December 31, 1994.  

(23) In the thirteenth superior court district, Giles R. Clark serves a term expiring December 31, 1994.  

(24) In the fourteenth-A superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(25) In the fourteenth-B superior court district, no election shall be held in 1992 for the full term of the seat now occupied by Anthony M. Brannon, and the holder of that seat shall serve until a successor is elected in 1994 and qualifies. The succeeding term begins July 1, 1995.  

(26) In the fourteenth-B superior court district, no election shall be held in 1990 for the full term of the seat now occupied by Thomas H. Lee, and the holder of that seat shall serve until a successor is elected in 1994 and qualifies. The succeeding term begins January 1, 1995. In the fourteenth-B superior court district, J. Milton Read, Jr., serves a term expiring December 31, 1994.  

(27) In the fifteenth-A superior court district, J.B. Allen, Jr., serves a term expiring December 31, 1994.  

(28) In the fifteenth-B superior court district, F. Gordon Battle serves a term expiring December 31, 1994.  

(29) In the sixteenth-A superior court district, B. Craig Ellis serves a term expiring December 31, 1994.  

(30) In the sixteenth-B superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989. In the sixteenth-B judicial [superior court] district, a judge shall be appointed by the Governor to serve until the results of the 1990 general election are certified. A person shall be elected in the 1990 general election to serve the remainder of the term expiring December 31, 1996.  

(31) In the seventeenth-A superior court district, Melzer A. Morgan, Jr., serves a term expiring December 31, 1990.  

(32) In the seventeenth-B superior court district, James M. Long serves a term expiring December 31, 1994.  

(33) In the eighteenth-A superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(34) In the eighteenth-B superior court district, Edward K. Washington's term expired December 31, 1986, but he is holding over because of a court order enjoining an election from being held in 1986. A successor shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(35) In the eighteenth-C superior court district, W. Douglas Albright serves a term expiring December 31, 1990.  

(36) In the eighteenth-D superior court district, Thomas W. Ross's term expired December 31, 1986, but he is holding over because of a court order enjoining an election from being held in 1986. A successor shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(37) In the eighteenth-E superior court district, Joseph John's term expired December 31, 1986, but he is holding over because of a court order enjoining an election from being held in 1986. A successor shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(38) In the nineteenth-A superior court district, James C. Davis serves a term expiring December 31, 1992.  

(39) In the nineteenth-B1 superior court district, Russell G. Walker, Jr., serves a term expiring December 31, 1990. No election shall be held in 1998 for the full term of the seat now occupied by Russell G. Walker, Jr., and the holder of that seat shall serve until a successor is elected in 2000 and qualifies. The succeeding term shall begin January 1, 2001. The superior court judgeship held on June 12, 1996, in Superior Court District 20A by a resident of Moore County (James M. Webb) is allocated to Superior Court District 19B2. The term of that judge expires December 31, 2000. The judge's successor shall be elected in the 2000 general election.  

(40) In the nineteenth-C superior court district, Thomas W. Seay, Jr., serves a term expiring December 31, 1990.  

(41) In the twentieth-A superior court district, F. Fetzer Mills serves a term expiring December 31, 1992.  

(42) In the twentieth-B superior court district, William H. Helms serves a term expiring December 31, 1990.  

(43) In the twenty-first-A superior court district, William Z. Wood serves a term expiring December 31, 1990.  

(44) In the twenty-first-B superior court district, Judson D. DeRamus, Jr., serves a term expiring December 31, 1988.  

(45) In the twenty-first-C superior court district, William H. Freeman serves a term expiring December 31, 1990.  

(46) In the twenty-first-D superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(47) In the twenty-second superior court district, no election shall be held in 1992 for the full term of the seat now occupied by Preston Cornelius, and the holder of that seat shall serve until a successor is elected in 1994 and qualifies. The succeeding term shall begin January 1, 1995. In the twenty-second superior court district, Robert A. Collier serves a term expiring December 31, 1994.  

(48) In the twenty-third superior court district, Julius A. Rousseau, Jr., serves a term expiring December 31, 1990.  

(49) In the twenty-fourth superior court district, Charles C. Lamm, Jr., serves a term expiring December 31, 1994.  

(50) In the twenty-fifth-A superior court district, Claude S. Sitton serves a term expiring December 31, 1994.  

(51) In the twenty-fifth-B superior court district, Forrest A. Ferrell serves a term expiring December 31, 1990.  

(52) In the twenty-sixth-A superior court district, no election shall be held in 1994 for the full term of the seat now occupied by W. Terry Sherrill, and the holder of that seat shall serve until a successor is elected in 1996 and qualifies. The succeeding term shall begin January 1, 1997. In the twenty-sixth-A superior court district, a judge shall be elected in 1988 to serve an eight-year term beginning January 1, 1989.  

(53) In the twenty-sixth-B superior court district, Frank W. Snepp, Jr., and Kenneth A. Griffin serve terms expiring December 31, 1990.  

(54) In the twenty-sixth-C superior court district, no election shall be held in 1992 for the full term of the seat now occupied by Chase Boone Saunders, and the holder of that seat shall serve until a successor is elected in 1994 and qualifies. The succeeding term shall begin January 1, 1995. In the twenty-sixth-C superior court district, Robert M. Burroughs serves a term expiring December 31, 1994.  

(55) In the twenty-seventh-A superior court district, no election shall be held in 1988 for the full term of the seat now occupied by Robert E. Gaines, and the holder of that seat shall serve until a successor is elected in 1990 and qualifies. The succeeding term begins January 1, 1991. In the twenty-seventh-A superior court district, Robert W. Kirby serves a term expiring December 31, 1990.  

(56) In the twenty-seventh-B superior court district, John M. Gardner serves a term expiring December 31, 1994.  

(57) In the twenty-eighth superior court district, Robert D. Lewis and C. Walter Allen serve terms expiring December 31, 1990.  

(58) In the twenty-ninth superior court district, Hollis M. Owens, Jr., serves a term expiring December 31, 1990.  

(59) In the thirtieth-A superior court district, James U. Downs serves a term expiring December 31, 1990.  

(60) In the thirtieth-B superior court district, Janet M. Hyatt serves a term expiring December 31, 1994. 
CASE NOTES

1987 Amendment Held Constitutional. - The provisions of Session Laws 1987, c. 509, which amended subsection (d) of this section, did not violate the North Carolina Constitution. State ex rel. Martin v. Preston, 325 N.C. 438, 385 S.E.2d 473 (1989).  

The provisions of Session Laws 1987, c. 509, which amended subsection (d) of this section, creating a one-time delay of elections and a one-time interim or hiatus between terms of office for certain superior court judgeships (causing the incumbents to hold over until the next elections were held and the succeeding terms of office began) served a public purpose and did not violate the Constitution of North Carolina. State ex rel. Martin v. Preston, 325 N.C. 438, 385 S.E.2d 473 (1989).  

By enacting Session Laws 1987, c. 509, the legislature eliminated staggered terms within multi-seat judicial districts by creating a one-time interim or hiatus between certain terms of office; as the Constitution anticipates such "hold over" situations by providing that elected judges remain in office "until their successors are elected and qualified," the act was not unconstitutional. State ex rel. Martin v. Preston, 325 N.C. 438, 385 S.E.2d 473 (1989).  

Preclearance of Acts Pursuant to Voting Rights Act. - Where superior court judges were elected pursuant to Session Laws 1965, c. 262, Session Laws 1967, c. 997, Session Laws 1977, cc. 1119, 1130 and 1238, and Session Laws 1983, c. 1109, and such legislative acts had not been precleared by the Attorney General as required by section 5 of the Voting Rights Act of 1965, 42 U.S.C. § 1973c, the federal district court would enjoin such elections retroactively in those counties subject to section 5 of the Voting Rights Act; the fact that an election law deals with the election of members of the judiciary does not remove it from the ambit of section 5 of the Voting Rights Act. Haith v. Martin, 618 F. Supp. 410 (E.D.N.C. 1985), aff'd, 477 U.S. 901, 106 S. Ct. 3268, 91 L. Ed. 2d 559 (1986).  

Elections proposed to be held in Judicial Districts 3, 4, 8 and 12 would not offend provisions of federal court order of Sept. 24, 1985, and thus would not be enjoined, as such elections would not result in any retrogression in the voting right privileges of racial minorities in those districts, and the judgeships to be filled in those districts in 1986, all of which were created under law prior to section 5 of the Voting Rights Act, have not become an integral part of the voting procedures established by the North Carolina statutes creating new judgeships in those districts. Haith v. Martin, 643 F. Supp. 253 (E.D.N.C. 1986).  

§ 7A-41.1. District and set of districts defined; senior resident superior court judges and their authority.

Statute text

(a)  In this section and in any other law which refers to this section:  

(1) "District" means any superior court district established by G.S. 7A-41 which consists exclusively of one or more entire counties;  

(2) "Set of districts" means any set of two or more superior court districts established under G.S. 7A-41, none of which consists exclusively of one or more entire counties, but both or all of which include territory from the same county or counties and together comprise all of the territory of that county or those counties;  

(3) "Regular resident superior court judge of the district or set of districts" means a regular superior court judge who is a resident judge of any of the superior court districts established under G.S. 7A-41 which comprise or are included in a district or set of districts as defined herein.  

(b)  There shall be one and only one senior resident superior court judge for each district or set of districts as defined in subsection (a) of this section, who shall be:  

(1) Where there is only one regular resident superior court judge for the district, that judge; and  

(2) Where there are two or more regular resident superior court judges for the district or set of districts, the judge who, from among all the regular resident superior court judges of the district or set of districts, has the most continuous service as a regular resident superior court judge; provided if two or more judges are of equal seniority, the oldest of those judges shall be the senior regular resident superior court judge.  

(c)  Senior resident superior court judges and regular resident superior court judges possess equal judicial jurisdiction, power, authority and status, but all duties placed by the Constitution or statutes on the resident judge of a superior court district, including the appointment to and removal from office, which are not related to a case, controversy or judicial proceeding and which do not involve the exercise of judicial power, shall be discharged, throughout a district as defined in subsection (a) of this section or throughout all of the districts comprising a set of districts so defined, for each county in that district or set of districts, by the senior resident superior court judge for that district or set of districts. That senior resident superior court judge alone among the superior court judges of that district or set of districts shall receive the salary and benefits of a senior resident superior court judge.  

(d)  A senior resident superior court judge for a district or set of districts as defined in subsection (a) of this section with two or more regular resident superior court judges, by notice in writing to the Administrative Officer of the Courts, may decline to exercise the authority vested in him by this section, in which event such authority shall be exercised by the regular resident superior court judge who, among the other regular resident superior court judges of the district or set of districts, is next senior in point of service or age, respectively.  

(e)  In the event a senior resident superior court judge for a district or set of districts with one or more regular resident superior court judges is unable, due to mental or physical incapacity, to exercise the authority vested in him by the statute, and the Chief Justice, in his discretion, has determined that such incapacity exists, the Chief Justice shall appoint an acting senior regular resident superior court judge from the other regular resident judges of the district or set of districts, to exercise, temporarily, the authority of the senior regular resident judge. Such appointee shall serve at the pleasure of the Chief Justice and until his temporary appointment is vacated by appropriate order.  

§ 7A-41.2. Nomination and election of regular superior court judges.

Statute text

Candidates for the office of regular superior court judge shall be both nominated and elected by the qualified voters of the superior court district for which the election is sought.  

§ 7A-42. Sessions of superior court in cities other than county seats.

Statute text

(a)  Sessions of the superior court shall be held in each city in the State which is not a county seat and which has a population of 35,000 or more, according to the 1960 federal census.  

    (a1)  In addition to the sessions of superior court authorized by subsection (a) of this section, sessions of superior court in the following counties may be held in the additional seats of court listed by order of the Senior Resident Superior Court Judge after consultation with the Chief District Court Judge: 

        Additional 

        County         
Seats of Court 

        Davidson         
Thomasville 

        Iredell         
Mooresville 

The courtrooms and related judicial facilities for these sessions of superior court may be provided by the municipality, and in such cases the facilities fee collected for the State by the clerk of superior court shall be remitted to the municipality to assist in meeting the expense of providing those facilities.  

(b)  For the purpose of segregating the cases to be tried in any city referred to in subsection (a), and to designate the place of trial, the clerk of superior court in any county having one or more such cities shall set up a criminal docket and a civil docket, which dockets shall indicate the cases and proceedings to be tried in each such city in his county. Such dockets shall bear the name of the city in which such sessions of court are to be held, followed by the word "Division." Summons in actions to be tried in any such city shall clearly designate the place of trial.  

(c)  For the purpose of determining the proper place of trial of any action or proceeding, whether civil or criminal, the county in which any city described in subsection (a) is located shall be divided into divisions, and the territory embraced in the division in which each such city is located shall consist of the township in which such city lies and all contiguous townships within such county, such division of the superior court to be known by the name of such city followed by the word "Division." All other townships of any such county shall constitute a division of the superior court to be known by the name of the county seat followed by the word "Division." All laws, rules, and regulations now or hereafter in force and effect in determining the proper venue as between the superior courts of the several counties of the State shall apply for the purpose of determining the proper place of trial as between such divisions within such county and as between each of such divisions and any other county of the superior court in North Carolina.  

(d)  The clerk of superior court of any county with an additional seat of superior court may, but shall not be required to, hear matters in any place other than at his office at the county seat.  

(e)  The grand jury for the several divisions of court of any county in which a city described in subsection (a) is located shall be drawn from the whole county, and may hold hearings and meetings at either the county seat or elsewhere within the county as it may elect, or as it may be directed by the judge holding any session of superior court within such county; provided, however, that in arranging the sessions of the court for the trial of criminal cases for any county in which any such city is located a session of one week or more shall be held at the county seat preceding any session of one week or more to be held in any such city, so as to facilitate the work of the grand jury, and so as to confine its meetings to the county seat as fully as may be practicable. All petit jurors for all sessions of court in the several divisions of such county shall be drawn, as now or hereafter provided by law, from the whole of the county in which any such city is located for all sessions of courts in the several divisions of such county.  

(f)  Special sessions of court for the trial of either civil or criminal cases in any city described in subsection (a) may be arranged as by law now or hereafter provided for special sessions of the superior court.  

(g)  All court records of all such divisions of the superior court of any such county shall be kept in the office of the clerk of the superior court at the county seat, but they may be temporarily removed under the direction and supervision of the clerk to any such division or divisions. No judgment or order rendered at any session held in any such city shall become a lien upon or otherwise affect the title to any real estate within such county until it has been docketed in the office of the clerk of the superior court at the county seat as now or may hereafter be provided by law; provided, that nothing herein shall affect the provisions of G.S. 1-233 and the equities therein provided for shall be preserved as to all judgments and orders rendered at any session of the superior court in any such city.  

(h)  It shall be the duty of the board of county commissioners of the county in which any such city is located to provide a suitable place for holding such sessions of court, and to provide for the payment of the extra expense, if any, of the sheriff and his deputies in attending the sessions of court of any such division, and the expense of keeping, housing and feeding prisoners while awaiting trial.  

(i)  Notwithstanding the provisions of this section, when exigent circumstances exist, sessions of superior court may be conducted at a location outside a county seat by order of the Senior Resident Superior Court Judge of a county, with the prior approval of the location and the facilities by the Administrative Office of the Courts and after consultation with the Clerk of Superior Court and county officials of the county. An order entered under this subsection shall be filed in the office of the Clerk of Superior Court in the county and posted at the courthouse within the county seat and notice shall be posted in other conspicuous locations. The order shall be limited to such session or sessions as are approved by the Chief Justice of the Supreme Court of North Carolina.  

CASE NOTES

Obligation to Provide "Suitable" Facilities. - In cities other than county seats where sessions of superior court are held, boards of commissioners are obligated by statute to provide "suitable" places for holding such sessions of court. In re Alamance County Ct. Facilities, 329 N.C. 84, 405 S.E.2d 125 (1991).  

Hearing Ordered to Probe Adequacy of Court Facilities. - A hearing ordered by a superior court judge to inquire into the adequacy of the Alamance County court facilities probes the scope of the court's inherent power to direct county commissioners to ameliorate such facilities and the proper means of effecting that end. Such power exists, but the order invoking it was procedurally and substantively flawed where the commissioners against whom the order was directed were not made parties to the action, the order was ex parte, and the order intruded on discretion that properly belonged to the commissioners. In re Alamance County Ct. Facilities, 329 N.C. 84, 405 S.E.2d 125 (1991).  

§ 7A-45.1. Special judges.

Statute text

 (a6)  Effective December 1, 2004, the Governor may appoint a special superior court judge to serve a term expiring five years from the date that each judge takes office. Successors to the special superior court judge appointed pursuant to this subsection shall be appointed to five-year terms. A special judge takes the same oath of office and is subject to the same requirements and disabilities as are or may be prescribed by law for regular judges of the superior court, save the requirement of residence in a particular district.  

§ 7A-45.2. Emergency special judges of the superior court; qualifications, appointment, removal, and authority.

Statute text

(a)  Any justice or judge of the appellate division of the General Court of Justice who:  

(1) Retires under the provisions of the Consolidated Judicial Retirement Act, Article 4 of Chapter 135 of the General Statutes, or who is eligible to receive a retirement allowance under that act;  

(2) Has not reached the mandatory retirement age specified in G.S. 7A-4.20;  

(3) Has served at least five years as a superior court judge or five years as a justice or judge of the appellate division of the General Court of Justice, or any combination thereof, whether or not eligible to serve as an emergency justice or judge of the appellate division of the General Court of Justice; and  

(4) Whose judicial service ended within the preceding 10 years;  

may apply to the Governor for appointment as an emergency special superior court judge in the same manner as is provided for application as an emergency superior court judge in G.S. 7A-53. If the Governor is satisfied that the applicant meets the requirements of this section and is physically and mentally able to perform the duties of a superior court judge, the Governor shall issue a commission appointing the applicant as an emergency special superior court judge until the applicant reaches the mandatory retirement age for superior court judges specified in G.S. 7A-4.20.  

(b)  Any emergency special superior court judge appointed as provided in this section shall:  

(1) Have the same powers and duties, when duly assigned to hold court, as provided for an emergency superior court judge by G.S. 7A-48;  

(2) Be subject to assignment in the same manner as provided for an emergency superior court judge by G.S. 7A-46;  

(3) Receive the same compensation, expenses, and allowances, when assigned to hold court, as an emergency superior court judge as provided by G.S. 7A-52(b);  

(4) Be subject to the provisions and requirements of the Canons of Judicial Conduct; and  

(5) Not engage in the practice of law during any period for which the emergency special superior court judgeship is commissioned. However, this subdivision shall not be construed to prohibit an emergency special superior court judge appointed pursuant to this section from serving as a referee, arbitrator, or mediator, during service as an emergency special superior court judge when the service does not conflict with or interfere with the emergency special superior court judge's judicial service in emergency status.  

(c)  Upon reaching mandatory retirement age for superior court judges as set forth in G.S. 7A-4.20, any emergency special superior court judge appointed pursuant to this section, whose commission has expired, may be recalled as a recalled emergency special superior court judge to preside over any regular or special session of the superior court under the following circumstances:  

(1) The judge shall consent to the recall;  

(2) The Chief Justice may order the recall;  

(3) Prior to ordering recall, the Chief Justice shall be satisfied that the recalled judge is capable of efficiently and promptly discharging the duties of the office to which recalled;  

(4) Jurisdiction of a recalled emergency special superior court judge is as set forth in G.S. 7A-48;  

(5) Orders of recall and assignment shall be in writing and entered upon the minutes of the court to which assigned; and  

(6) Compensation, expenses, and allowances of recalled emergency special superior court judges are the same as for recalled emergency superior court judges under G.S. 7A-52(b).  

(d)  Any former justice or judge of the appellate division of the General Court of Justice who otherwise meets the requirements of subsection (a) of this section to be appointed an emergency special superior court judge but has already reached the mandatory retirement age for superior court judges set forth in G.S. 7A-4.20 on retirement may, in lieu of serving as an emergency judge of the court from which he retired, apply to the Governor to be appointed as an emergency special superior court judge as provided in this section. If the Governor issues a commission to the applicant, the retired justice or judge is subject to recall as an emergency special superior court judge as provided in subsection (c) of this section.  

(e)  No justice or judge appointed as an emergency special superior court judge or subject to recall as provided in this section shall, during the period so appointed or subject to recall, contemporaneously serve as an emergency justice or judge of the appellate division of the General Court of Justice.  

§ 7A-46. Special sessions.

Statute text

Whenever it appears to the Chief Justice of the Supreme Court that there is need for a special session of superior court in any county, he may order a special session in that county, and order any regular, special, or emergency judge to hold such session. The Chief Justice shall notify the clerk of the superior court of the county, who shall initiate action under Chapter 9 of the General Statutes to provide a jury for the special session, if a jury is required.  

Special sessions have all the jurisdiction and powers that regular sessions have.  

CASE NOTES

Editor's Note. - Most of the cases in the following annotations were decided under former statutory provisions.  

Constitutionality. - See State v. Ketchey, 70 N.C. 621 (1874).  

The power to order special terms is not restricted to instances where there is accumulation of business, nor, when such fact is recited as a reason in the commission, is the power of the judge restricted to the trial of indictments found before that term. State v. Register, 133 N.C. 746, 46 S.E. 21 (1903).  

No reason need be assigned by the Governor (now the Chief Justice) for calling special terms. State v. Watson, 75 N.C. 136 (1876). He is the sole judge of the evidence necessitating such action. State v. Lewis, 107 N.C. 967, 12 S.E. 457, 13 S.E. 247 (1890).  

Regular Order Presumed. - When it appears from the record that a cause was tried at a special term of a superior court, it is presumed prima facie that an order for holding it was duly made, and that it was duly held. Sparkman v. Daughtry, 35 N.C. 168 (1851).  

Plea Denying Existence of Court. - A plea of the defendant that the court was unlawfully called because the Governor (now the Chief Justice) was absent from the State when he attempted to order the holding of the court was properly overruled. State v. Hall, 142 N.C. 710, 55 S.E. 806 (1906).  

Appointment of Judge. - When the Governor (now the Chief Justice) has ordered a special term to be held in any county of this State, it is his duty to appoint one of the judges of the superior court to hold such term, and to issue to the judge appointed by him a commission authorizing him to hold such court. State v. Baxter, 208 N.C. 90, 179 S.E. 450 (1935).  

Court Held Outside Judge's District. - A judge specially commissioned to hold court in a certain county outside his district has the same jurisdiction of matters transferred to that court, by consent, from another county, as the judge of the district comprising both counties. Henry v. Hilliard, 120 N.C. 479, 27 S.E. 130 (1897).  

Arraignment at Regular Term Not Required. - It is not necessary that a prisoner should be arraigned and plead at a preceding regular term to the special term at which he is tried. State v. Ketchey, 70 N.C. 621 (1874).  

Removal of Cause. - A superior court at a special term has the same power to remove a cause to another county that it has at a regular term. Sparkman v. Daughtry, 35 N.C. 168 (1851).  

Judgment by Default. - Whether at a regular or special term of the court, notice to the adverse party of a motion in term for judgment by default for want of an answer is not necessary. Reynolds v. Greensboro Boiler & Mach. Co., 153 N.C. 342, 69 S.E. 248 (1910).  

Show Cause Order Entered Out of Term. - Where the Chief Justice on May 1, 1990, issued a commission for a judge to hold a special session of superior court for Graham County "to begin May 25, 1990, and continue one day, or until the business is disposed of," and on May 3, 1990, the judge issued an order to show cause directing respondent to appear in court on May 25, 1990, at which time the judge was not assigned to Graham County, the show cause order was entered out of term and the court was without jurisdiction to enter the order. In re Delk, 103 N.C. App. 659, 406 S.E.2d 601 (1991).  

§ 7A-49.4. Superior court criminal case docketing.

Statute text

(a)  Criminal Docketing. - Criminal cases in superior court shall be calendared by the district attorney at administrative settings according to a criminal case docketing plan developed by the district attorney for each superior court district in consultation with the superior court judges residing in that district and after opportunity for comment by members of the local bar. Each criminal case docketing plan shall, at a minimum, comply with the provisions of this section, but may contain additional provisions not inconsistent with this section.  

(b)  Administrative Settings. - An administrative setting shall be calendared for each felony within 60 days of indictment or service of notice of indictment if required by law, or at the next regularly scheduled session of superior court if later than 60 days from indictment or service if required. At an administrative setting:  

(1) The court shall determine the status of the defendant's representation by counsel;  

(2) After hearing from the parties, the court shall set deadlines for the delivery of discovery, arraignment if necessary, and filing of motions;  

(3) If the district attorney has made a determination regarding a plea arrangement, the district attorney shall inform the defendant as to whether a plea arrangement will be offered and the terms of any proposed plea arrangement, and the court may conduct a plea conference if supported by the interest of justice;  

(4) The court may hear pending pretrial motions, set such motions for hearing on a date certain, or defer ruling on motions until the trial of the case; and  

(5) The court may schedule more than one administrative setting if requested by the parties or if it is found to be necessary to promote the fair administration of justice in a timely manner.  

Whenever practical, administrative settings shall be held by a superior court judge residing within the district, but may otherwise be held by any superior court judge.  

If the parties have not otherwise agreed upon a trial date, then upon the conclusion of the final administrative setting, the district attorney shall announce a proposed trial date. The court shall set that date as the tentative trial date unless, after providing the parties an opportunity to be heard, the court determines that the interests of justice require the setting of a different date. In that event, the district attorney shall set another tentative trial date during the final administrative setting. The trial shall occur no sooner than 30 days after the final administrative setting, except by agreement of the State and the defendant.  

Nothing in this section precludes the disposition of a criminal case by plea, deferred prosecution, or dismissal prior to an administrative setting.  

(c)  Definite Trial Date. - When a case has not otherwise been scheduled for trial within 120 days of indictment or of service of notice of indictment if required by law, then upon motion by the defendant at any time thereafter, the senior resident superior court judge, or a superior court judge designated by the senior resident superior court judge, may hold a hearing for the purpose of establishing a trial date for the defendant.  

(d)  Venue for Administrative Settings. - Venue for administrative settings may be in any county within the district when necessary to comply with the terms of the criminal case docketing plan. The presence of the defendant is only required for administrative settings held in the county where the case originated.  

(e)  Setting and Publishing of Trial Calendar. - No less than 10 working days before cases are calendared for trial, the district attorney shall publish the trial calendar. The trial calendar shall schedule the cases in the order in which the district attorney anticipates they will be called for trial and should not contain cases that the district attorney does not reasonably expect to be called for trial. In counties in which multiple sessions of court are being held, the district attorney may publish a trial calendar for each session of court.  

(f)  Order of Trial. - The district attorney, after calling the calendar and determining cases for pleas and other disposition, shall announce to the court the order in which the district attorney intends to call for trial the cases remaining on the calendar. Deviations from the announced order require approval by the presiding judge if the defendant whose case is called for trial objects; but the defendant may not object if all the cases scheduled to be heard before the defendant's case have been disposed of or delayed with the approval of the presiding judge or by consent of the State and the defendant. A case may be continued from the trial calendar only by consent of the State and the defendant or upon order of the presiding judge or resident superior court judge for good cause shown. The district attorney, after consultation with the parties, shall schedule a new trial date for cases not reached during that session of court.  

(g)  Nothing in this section shall be construed to deprive any victim of the rights granted under Article I, Section 37 of the North Carolina Constitution and Article 46 of Chapter 15A of the General Statutes.  

(h)  Nothing in this section shall be construed to affect the authority of the court in the call of cases calendared for trial.  

CASE NOTES

Editor's Note. - The cases below were decided under former G.S. 7A-49.3.  

Prosecutor Controls Calendar. - Under North Carolina practice, the prosecutor controls the criminal calendar and decides when to set cases for trial. Shirley v. North Carolina, 528 F.2d 819 (4th Cir. 1975).  

Judge May Consolidate Calendared and Non-Calendared Charges. - When read together, G.S. 15A-926(a) and subsection (a) former G.S. 7A-49.3 (now see this section) permitted a judge in a criminal trial to consolidate calendared charges with non-calendared charges that were based either on the same act or transaction, or on a series of acts of transactions connected together or constituting parts of a single scheme or plan. State v. Thompson, 129 N.C. App. 13, 497 S.E.2d 126 (1998).  

The ultimate authority over managing the trial calendar is retained in the court, even though this section gives the district attorney the authority to calendar cases for trial. State v. Monk, 132 N.C. App. 248, 511 S.E.2d 332 (1999).  

Because the ultimate authority over managing the trial calendar is retained in the court, it could not be said that prior similar provision infringed upon the court's inherent authority or vested the district attorney with judicial powers in violation of the separation of powers clause. Simeon v. Hardin, 339 N.C. 358, 451 S.E.2d 858 (1994).  

Constitutional Application. - Where there were allegations the district attorney placed a large number of cases on the printed trial calendar knowing that all cases would not be called, thereby providing defendants virtually no notice of which cases were going to be called for trial, the allegations were sufficient to state a claim that the statutes were being applied in an unconstitutional manner in the Fourteenth Prosecutorial District. Simeon v. Hardin, 339 N.C. 358, 451 S.E.2d 858 (1994).  

Filing of Calendar Six Days Before Session. - Defendant was not prejudiced by the fact that the district attorney filed the calendar of cases to be tried six days before the beginning of the session of the court rather than a full week before the session began as required by this section, particularly where he was not tried until a full week after the calendar had been filed. State v. Miller, 42 N.C. App. 342, 256 S.E.2d 512 (1979).  

No Defense Subpoenas Until Case Calendared. - Until the prosecutor files his calendar, criminal defendants are unable to subpoena witnesses, for this section requires defense subpoenas to state the date of trial, a detail which, of course, cannot be known until the case is calendared. Shirley v. North Carolina, 528 F.2d 819 (4th Cir. 1975).  

Notice of Arraignment Date. - A capital murder defendant's right to due process was not impaired by a lack of notice of his arraignment on a certain date as required by this section, where the defendant was fully aware of the charge against him, entered a plea of not guilty to first-degree murder at the arraignment, and was not prevented from filing pretrial motions as a result of the arraignment being held on that date. State v. Locklear, 349 N.C. 118, 505 S.E.2d 277 (1998), cert. denied, 526 U.S. 1075, 119 S. Ct. 1475, 143 L. Ed. 2d 559 (1999).  

 § 7A-60. District attorneys and prosecutorial districts.

Statute text

(a)  The State shall be divided into prosecutorial districts, as shown in subsection (a1) of this section. There shall be a district attorney for each prosecutorial district, as provided in subsections (b) and (c) of this section who shall be a resident of the prosecutorial district for which elected. A vacancy in the office of district attorney shall be filled as provided in Article IV, Sec. 19 of the Constitution.  

(a1)  The counties of the State are organized into prosecutorial districts, and each district has the counties and the number of full-time assistant district attorneys set forth in the following table:  

                                                             No. of Full-Time

 Prosecutorial                                                Asst. District

   District                       Counties                       Attorneys

     1         
Camden, Chowan, Currituck,                     
10

               
Dare, Gates, Pasquotank,

                 
Perquimans

     2           
Beaufort, Hyde, Martin,                             
6

                 
Tyrrell, Washington

     3A          
Pitt                                                

9

     3B          
Carteret, Craven, Pamlico                          
10

     4           
Duplin, Jones, Onslow,                             
14

                 Sampson

     5           New Hanover, Pender                             
14

     6A          Halifax                                             
4

     6B          Bertie, Hertford,                                   
4

                 Northampton

     7           Edgecombe, Nash, Wilson                      
16

     8           Greene, Lenoir, Wayne                           
11

     9           Franklin, Granville,                               
11

                 Vance, Warren

     9A          Person, Caswell                                   
4

     10          Wake                                               
31

     11          Harnett, Johnston, Lee                             14

     12          Cumberland                                         
18

     13          Bladen, Brunswick, Columbus               
11

     14          Durham                                             
13

     15A         Alamance                                            
8

     15B         Orange, Chatham                                 
7

     16A         Scotland, Hoke                                      
5

     16B         Robeson                                            
10

     17A         Rockingham                                          
5

     17B         Stokes, Surry                                       
5

     18          Guilford                                           
27

     19A         Cabarrus                                            
6

     19B         Montgomery, Moore, Randolph         
11

     19C         Rowan                                               
5

     20          Anson, Richmond,                                   15

                 Stanly, Union

     21          Forsyth                                            
17

     22          Alexander, Davidson, Davie,                 
16

                 Iredell

     23          Alleghany, Ashe, Wilkes,                      
5

                 Yadkin

     24          Avery, Madison, Mitchell,                     
4

                 Watauga, Yancey

     25          Burke, Caldwell, Catawba                    
15

     26          Mecklenburg                                        
36

     27A         Gaston                                             
12

     27B      Cleveland,                                          
9

                 Lincoln

     28        Buncombe                                           
11

     29        Henderson, McDowell, Polk,                 
11

                 Rutherford, Transylvania

     30        Cherokee, Clay, Graham,                       
9

                 Haywood, Jackson, Macon,

                 Swain.

(b)  Except as provided in subsection (c) of this section, each district attorney for a prosecutorial district as defined in subsection (a1) of this section, other than District 19B, who is in office on December 31, 1988, shall continue in office for that prosecutorial district, for a term expiring December 31, 1990. In the general election of 1990, and every four years thereafter, a district attorney shall be elected for a four-year term for each prosecutorial district other than Districts 16A and 19B, and shall take office on the January 1 following such election. The district attorney for Prosecutorial District 19B, who is elected in the general election of 1988 for a four-year term beginning January 1, 1989, shall serve that term for Prosecutorial District 19B. In the general election of 1992, and every four years thereafter, a district attorney shall be elected for a four-year term for Prosecutorial Districts 16A and 19B and shall take office on the January 1 following such election.  

(c)  The office and term of the district attorney for Prosecutorial District 12 formerly consisting of Cumberland and Hoke Counties are allocated to Prosecutorial District 12 as defined by subsection (a1) of this section. The office and the term of the district attorney for former Prosecutorial District 16 consisting of Robeson and Scotland Counties are allocated to Prosecutorial District 16B as defined by subsection (a1) of this section. The initial district attorney for Prosecutorial District 16A as defined in subsection (a1) of this section shall be elected in the general election of November 1988, from nominations made in accordance with G.S. 163-114 as if a vacancy had occurred in nomination, and shall serve an initial term expiring December 31, 1992. In all other respects, subsection (b) of this section shall apply to the district attorneys for Prosecutorial Districts 12, 16A, and 16B to the same extent as all other district attorneys.  

CASE NOTES

Defendant failed to meet her burden of proving that pretrial publicity tainted her chances of receiving a fair and impartial trial where of 33 articles submitted, at least three contained potentially exculpatory information and only one was potentially inflammatory, as factual news accounts regarding the commission of a crime and the pretrial proceedings do not of themselves warrant a change of venue. State v. Moore, 335 N.C. 567, 440 S.E.2d 797, cert. denied, 513 U.S. 898, 115 S. Ct. 253, 130 L. Ed. 2d 174 (1994).  

§ 7A-61. Duties of district attorney.

Statute text

The district attorney shall prepare the trial dockets, prosecute in a timely manner in the name of the State all criminal actions and infractions requiring prosecution in the superior and district courts of his prosecutorial district, advise the officers of justice in his district, and perform such duties related to appeals to the Appellate Division from his district as the Attorney General may require. Effective January 1, 1971, the district attorney shall also represent the State in juvenile cases in which the juvenile is represented by an attorney. Each district attorney shall devote his full time to the duties of his office and shall not engage in the private practice of law.  

CASE NOTES

The proper role of the district attorney or privately employed counsel in the prosecution of one charged with a criminal offense is the conviction of the guilty, the acquittal of the innocent and the punishment of the guilty, appropriate to the circumstances, in the interest of the future protection of society. In the discharge of his duties the prosecuting attorney is not required to be, and should not be, neutral. He is not the judge, but the advocate of the State's interest in the matter at hand. State v. Best, 280 N.C. 413, 186 S.E.2d 1 (1972).  

Responsibility to Prosecute Vested in District Attorneys. - The clear mandate of N.C. Const., Art. IV, § 18 is that the responsibility and authority to prosecute all criminal actions in the superior courts is vested solely in the several district attorneys of the State. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

Delegation of Prosecutorial Function. - The elected district attorney may, in his or her discretion and where otherwise permitted by law, delegate the prosecutorial function to others. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

Prosecution by Special Prosecution Division. - G.S. 114-11.6 authorizes the several elected district attorneys of the State to permit the Special Prosecution Division of the Office of the Attorney General to prosecute individual criminal cases in their prosecutorial districts. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

When Requested by District Attorneys. - When G.S. 114-11.6 is read in pari materia with N.C. Const., Art. IV, § 18, it is apparent that our Constitution and statutes give the district attorneys of the State the exclusive discretion and authority to determine whether to request, and thus permit, the prosecution of any individual case by the Special Prosecution Division. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

This section makes the office of district attorney a full-time job. State v. Best, 280 N.C. 413, 186 S.E.2d 1 (1972).  

But this Article did not change the role of the district attorney in a criminal case to that of an impartial officer of the court. State v. Best, 280 N.C. 413, 186 S.E.2d 1 (1972).  

This Article Does Not Prohibit Practice of Employing Private Counsel to Assist District Attorney. - This Article does not prohibit the practice of employing private counsel to assist the district attorney in a criminal case. State v. Best, 280 N.C. 413, 186 S.E.2d 1 (1972).  

However, the district attorney should not relinquish the duties of his office to privately employed counsel, but should remain in charge of and responsible for the prosecution of criminal actions, and except for the most compelling reasons, the trial judge should not permit the district attorney to abdicate his duties. State v. Page, 22 N.C. App. 435, 206 S.E.2d 771, appeal dismissed, 285 N.C. 763, 209 S.E.2d 287 (1974).  

Allowing Special Counsel Is Within Discretion of Trial Court. - It is within the discretion of the trial court to allow special counsel to aid the prosecuting attorney in the prosecution of a case. State v. Best, 280 N.C. 413, 186 S.E.2d 1 (1972).  

The discretion vested in the trial judge to permit private counsel to appear with the district attorney has existed in our courts from their incipiency. State v. Page, 22 N.C. App. 435, 206 S.E.2d 771, appeal dismissed, 285 N.C. 763, 209 S.E.2d 287 (1974).  

Selectivity Required in Preparation of Trial Calendar. - It is the district attorney's statutory duty to prepare the trial docket and prosecute criminal actions in the name of the State. In order to properly perform this duty, he must exercise selectivity in preparing the trial calendar. State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979), cert. denied, 446 U.S. 941, 100 S. Ct. 2165, 64 L. Ed. 2d 796 (1980).  

Holding Delinquency Hearing in Absence of District Attorney. - A contention by a juvenile who was represented by counsel that the trial court erred in proceeding with a delinquency hearing in the absence of the district attorney in that the court was cast in the role of a prosecutor was held without merit where the record showed that someone other than the judge examined witnesses of both the petitioner and the juvenile, and that the questions asked by the court were fair and demonstrated no bias. In re Potts, 14 N.C. App. 387, 188 S.E.2d 643, cert. denied, 281 N.C. 622, 190 S.E.2d 471 (1972).  

Disqualification of Prosecutor for Conflict of Interests. - A prosecutor may not be disqualified from prosecuting a criminal action in this State unless and until the trial court determines that an actual conflict of interests exists. In this context, an "actual conflict of interests" is demonstrated where a district attorney or a member of his or her staff has previously represented the defendant with regard to the charges to be prosecuted and, as a result of that former attorney-client relationship, the prosecution has obtained confidential information which may be used to the defendant's detriment at trial. Any order of disqualification ordinarily should be directed only to individual prosecutors who have been exposed to such information. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

Order to Withdraw Held Improper. - The trial court exceeded its authority by ordering that in order to avoid the possibility or impression of any conflict of interest, the district attorney and his entire staff must withdraw from a capital case and have no further participation either directly or indirectly with regard to the case. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

Constitutional Application. - Where there were allegations the district attorney placed a large number of cases on the printed trial calendar knowing that all cases would not be called, thereby providing defendants virtually no notice of which cases were going to be called for trial, the allegations were sufficient to state a claim that the statutes were being applied in an unconstitutional manner in the Fourteenth Prosecutorial District. Simeon v. Hardin, 339 N.C. 358, 451 S.E.2d 858 (1994).  

Public Nuisance Actions. - The State Constitution and G.S. 7A-61, 147-89 and 19-2.1 do not prohibit a district attorney from employing private counsel to assist in public nuisance actions. Whitfield v. Gilchrist, 126 N.C. App. 241, 485 S.E.2d 61 (1997), rev'd on other grounds, 348 N.C. 39, 497 S.E.2d 412 (1998).  

§ 7A-62. Acting district attorney.

Statute text

When a district attorney becomes for any reason unable to perform his duties, the Governor shall appoint an acting district attorney to serve during the period of disability. An acting district attorney has all the power, authority and duties of the regular district attorney. He shall take the oath of office prescribed for the regular district attorney, and shall receive the same compensation as the regular district attorney.  

CASE NOTES

The trial court exceeded its authority and invaded the province of an independent constitutional officer when it ordered the district attorney to request that the Attorney General prosecute defendant in a capital case. State v. Camacho, 329 N.C. 589, 406 S.E.2d 868 (1991).  

§ 7A-63. Assistant district attorneys.

Statute text

Each district attorney shall be entitled to the number of full-time assistant district attorneys set out in this Subchapter, to be appointed by the district attorney, to serve at his pleasure. A vacancy in the office of assistant district attorney shall be filled in the same manner as the initial appointment. An assistant district attorney shall take the same oath of office as the district attorney, and shall perform such duties as may be assigned by the district attorney. He shall devote his full time to the duties of his office and shall not engage in the private practice of law during his term.  

CASE NOTES

Duties of Assistant District Attorneys. - The legislative intent and the statutory provisions contemplate that an assistant district attorney is fully authorized to carry out such duties of the district attorney as the district attorney may assign to him. State v. Rimmer, 25 N.C. App. 637, 214 S.E.2d 225, cert. denied, 288 N.C. 250, 217 S.E.2d 674 (1975).  

§ 7A-64. Temporary assistance for district attorneys.

Statute text

(a)  A district attorney may apply to the Director of the Administrative Office of the Courts to:  

(1) Temporarily assign an assistant district attorney from another district, after consultation with the district attorney thereof, to assist in the prosecution of cases in the requesting district;  

(2) Authorize the temporary appointment, by the requesting district attorney, of a qualified attorney to assist the requesting district attorney; or  

(3) Enter into contracts with local governments for the provision of services by the State pursuant to G.S. 153A-212.1 or G.S. 160A-289.1.  

(b)  The Director of the Administrative Office of the Courts may provide this assistance only upon a showing by the requesting district attorney, supported by facts, that:  

(1) Criminal cases have accumulated on the dockets of the superior or district courts of the district beyond the capacity of the district attorney and the district attorney's full-time assistants to keep the dockets reasonably current; or  

(2) The overwhelming public interest warrants the use of additional resources for the speedy disposition of cases involving drug offenses, domestic violence, or other offenses involving a threat to public safety.  

(c)  The length of service and compensation of any temporary appointee or the terms of any contract entered into with local governments shall be fixed by Director of the Administrative Office of the Courts in each case. Nothing in this section shall be construed to obligate the General Assembly to make any appropriation to implement the provisions of this section or to obligate the Administrative Office of the Courts to provide the administrative costs of establishing or maintaining the positions or services provided for under this section. Further, nothing in this section shall be construed to obligate the Administrative Office of the Courts to maintain positions or services initially provided for under this section.  

CASE NOTES

Compensation. - The district attorney has no power to provide for compensation of an attorney appointed under this statute. Whitfield v. Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998).  

Temporary Assistance When Docket Overcrowded. - Subdivision (2) sets out the mandatory procedure for a district attorney to follow to appoint private counsel to provide temporary assistance when criminal dockets are overcrowded. Whitfield v. Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998).  

§ 7A-66. Removal of district attorneys.

Statute text

The following are grounds for suspension of a district attorney or for his removal from office:  

(1) Mental or physical incapacity interfering with the performance of his duties which is, or is likely to become, permanent;  

(2) Willful misconduct in office;  

(3) Willful and persistent failure to perform his duties;  

(4) Habitual intemperance;  

(5) Conviction of a crime involving moral turpitude;  

(6) Conduct prejudicial to the administration of justice which brings the office into disrepute; or  

(7) Knowingly authorizing or permitting an assistant district attorney to commit any act constituting grounds for removal, as defined in subdivisions (1) through (6) hereof.  

A proceeding to suspend or remove a district attorney is commenced by filing with the clerk of superior court of the county where the district attorney resides a sworn affidavit charging the district attorney with one or more grounds for removal. The clerk shall immediately bring the matter to the attention of the senior regular resident superior court judge for the district or set of districts as defined in G.S. 7A-41.1(a) in which the county is located who shall within 30 days either review and act on the charges or refer them for review and action within 30 days to another superior court judge residing in or regularly holding the courts of that district or set of districts. If the superior court judge upon review finds that the charges if true constitute grounds for suspension, and finds probable cause for believing that the charges are true, he may enter an order suspending the district attorney from performing the duties of his office until a final determination of the charges on the merits. During the suspension the salary of the district attorney continues. If the superior court judge finds that the charges if true do not constitute grounds for suspension or finds that no probable cause exists for believing that the charges are true, he shall dismiss the proceeding.  

If a hearing, with or without suspension, is ordered, the district attorney should receive immediate written notice of the proceedings and a true copy of the charges, and the matter shall be set for hearing not less than 10 days nor more than 30 days thereafter. The matter shall be set for hearing before the judge who originally examined the charges or before another regular superior court judge resident in or regularly holding the courts of that district or set of districts. The hearing shall be open to the public. All testimony shall be recorded. At the hearing the superior court judge shall hear evidence and make findings of fact and conclusions of law and if he finds that grounds for removal exist, he shall enter an order permanently removing the district attorney from office, and terminating his salary. If he finds that no grounds exist, he shall terminate the suspension, if any.  

The district attorney may appeal from an order of removal to the Court of Appeals on the basis of error of law by the superior court judge. Pending decision of the case on appeal, the district attorney shall not perform any of the duties of his office. If, upon final determination, he is ordered reinstated either by the appellate division or by the superior court upon remand his salary shall be restored from the date of the original order of removal.  

CASE NOTES

Constitutionality. - This section does not violate the Constitution of North Carolina; thus, the superior court had jurisdiction to remove district attorney. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997).  

Purpose. - This section aims to create a procedure for the removal of district attorneys by the superior court. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997).  

Authority of General Assembly. - The General Assembly has the authority under the State Constitution to provide by statute for a method of removal of an individual holding the constitutional office of district attorney, although the Constitution does not itself specify any method whatsoever for removal of an individual from that office. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997).  

Neither Article IV, Section 18 nor any other provision of the Constitution of North Carolina prohibits the General Assembly from enacting a statutory method for the removal of district attorneys from office, so long as district attorneys whose removal from office is sought are accorded due process of law. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997).  

Use of Racial Epithets Is Conduct Prejudicial to the Administration of Justice Which Brings the Office into Disrepute. - There could be no question that the use of racial epithets against a member of the public by a district attorney in an apparent attempt to provoke an affray in public was conduct prejudicial to the administration of justice which brings the office into disrepute. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997).  

District attorney's abusive verbal attack on African-American man which gave rise to the inquiry removing him from office was not protected speech under the First Amendment. Instead, when taken in context, his repeated references to victim as a "nigger"presented a classic case of the use of "fighting words" tending to incite an immediate breach of the peace which are not protected by either the Constitution of the United States or the Constitution of North Carolina. In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997).  

§ 7A-97. Court's control of argument.

Statute text

In all trials in the superior courts there shall be allowed two addresses to the jury for the State or plaintiff and two for the defendant, except in capital felonies, when there shall be no limit as to number. The judges of the superior court are authorized to limit the time of argument of counsel to the jury on the trial of actions, civil and criminal as follows: to not less than one hour on each side in misdemeanors and appeals from justices of the peace; to not less than two hours on each side in all other civil actions and in felonies less than capital; in capital felonies, the time of argument of counsel may not be limited otherwise than by consent, except that the court may limit the number of those who may address the jury to three counsel on each side. Where any greater number of addresses or any extension of time are desired, motion shall be made, and it shall be in the discretion of the judge to allow the same or not, as the interests of justice may require. In jury trials the whole case as well of law as of fact may be argued to the jury.  

CASE NOTES


I. General Consideration.


II. Scope of Argument.


A. In General.


B. Punishment.


C. Appeals, Paroles, etc.


III. Length of Argument.


IV. Number of Arguments.


V. Capital Cases.


VI. Objection.


A. In General.


B. Time for Objection.


VII. Opening and Closing Arguments.

I. GENERAL CONSIDERATION.

Editor's Note. - Most of the cases cited below were decided under G.S. 84-14 before its recodification as this section.  

The language of this section is clear. State v. Feldstein, 21 N.C. App. 446, 204 S.E.2d 551 (1974).  

Purpose of Section. - The purpose of this section was not to enlarge the number of addresses but rather to limit the number of counsel and time allowed a defendant's counsel in addressing the jury. State v. McCaskill, 47 N.C. App. 289, 267 S.E.2d 331, cert. denied, 301 N.C. 101, 273 S.E.2d 306 (1980).  

Application to District Court Proceedings. - This section would seem to control district court proceedings, when applicable, by virtue of G.S. 7A-193, despite the fact that there is no specific reference to this section in that section. Roberson v. Roberson, 40 N.C. App. 193, 252 S.E.2d 237 (1979).  

Discretion of Court. - The trial judge has a large discretion in controlling and directing the argument of counsel, but, under this section, this does not include the right to deprive a litigant of the benefit of his counsel's argument when it is confined within proper bounds and is addressed to the material facts of the case. Puett v. Caldwell & N.R.R., 141 N.C. 332, 53 S.E. 852 (1906); Irvin v. Southern Ry., 164 N.C. 5, 80 S.E. 78 (1913); In re Will of Farr, 7 N.C. App. 250, 172 S.E.2d 78, rev'd on other grounds, 277 N.C. 86, 175 S.E.2d 578 (1970); Kennedy v. Tarlton, 12 N.C. App. 397, 183 S.E.2d 276 (1971).  

Conduct of counsel in presenting their causes to the jury is left largely to the discretion of the trial judge. In re Will of Farr, 7 N.C. App. 250, 172 S.E.2d 78, rev'd on other grounds, 277 N.C. 86, 175 S.E.2d 578 (1970); State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Cousins, 289 N.C. 540, 223 S.E.2d 338 (1976); State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977); State v. Penley, 318 N.C. 30, 347 S.E.2d 783 (1986).  

The conduct of the arguments of counsel is left to the sound discretion of the trial judge. State v. Britt, 291 N.C. 528, 231 S.E.2d 644 (1977).  

Arguments of counsel are largely in the control and discretion of the trial judge who must allow wide latitude in the argument of the law, the facts of the case, as well as to all reasonable inferences to be drawn from the facts. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

The trial judge is allowed discretion in controlling the arguments before the jury and he may restrict comment on facts not material to the case. State v. Moore, 34 N.C. App. 141, 237 S.E.2d 339 (1977).  

Duty to Interfere When Remarks Prejudicial or Unwarranted by Evidence. - While it is true that in jury trials the whole case as well as of law as of fact may be argued to the jury, and counsel's freedom of argument should not be impaired without good reason, argument is not without limitation. Thus, when the remarks of counsel are not warranted by either the evidence or the law, or are calculated to mislead or prejudice the jury, it is the duty of the judge to interfere. Watson v. White, 309 N.C. 498, 308 S.E.2d 268 (1983).  

Counsel's freedom of argument should not be impaired without good reason, but where both the impropriety and the prejudicial effect are clear, the court should act. Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967).  

It is the duty of the judge to interfere when the remarks of counsel are not warranted by the evidence and are calculated to mislead or prejudice the jury. State v. Howley, 220 N.C. 113, 16 S.E.2d 705 (1941).  

When the remarks of counsel are not warranted by either the evidence or the law, or are calculated to mislead or prejudice the jury, it is the duty of the judge to interfere. In re Will of Farr, 277 N.C. 86, 175 S.E.2d 578 (1970).  

Because this section presents no mandatory requirement that defendant be allowed to argue his version of the law, the trial court properly exercised its discretion in preventing the defendant from showing the jury a copy of G.S. 14-33.2, including its effective date, to support his argument that because two of the offenses named in the indictment occurred prior to the enactment of the habitual misdemeanor assault statute, they should not have been considered in determining the issue of his guilt on this charge. State v. Smith, 139 N.C. App. 209, 533 S.E.2d 518 (2000).  

Limits of Judge's Authority. - The only manner in which the trial judge is restrained by law with respect to the control over arguments by counsel is found in this section which applies to jury trials in the superior court. Roberson v. Roberson, 40 N.C. App. 193, 252 S.E.2d 237 (1979).  

Instruction to Disregard Argument of Law. - It is the duty of the trial judge to instruct the jury upon the law, and he may correctly tell them to disregard the law as argued to them by counsel. Sears, Roebuck & Co. v. Rouse Banking Co., 191 N.C. 500, 132 S.E. 468 (1926).  

A trial judge's violation of the provisions of this section is prejudicial error. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

Failure to charge upon a certain point is reversible error, especially after counsel has argued the whole case "as well of law as of fact" as is permitted by this section. Nichols v. Champion Fibre Co., 190 N.C. 1, 128 S.E. 471 (1925).  

Grounds for Review of Judge's Discretion. - Exercise of the trial judge's discretion in controlling jury arguments is not reviewed unless the impropriety of counsel's remarks is extreme and is clearly calculated to prejudice the jury in its deliberations. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

It is well settled that the control of the jury arguments of counsel must be left largely to the discretion of the trial court and its rulings thereon will not be disturbed in the absence of gross abuse of discretion. State v. Small, 31 N.C. App. 556, 230 S.E.2d 425 (1976), cert. denied, 291 N.C. 715, 232 S.E.2d 207 (1977).  

The argument of counsel must ordinarily be left to the sound discretion of the judge who tries the case and the appellate court will not review his discretion unless it is apparent that the impropriety of counsel was gross and well calculated to prejudice the jury. State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977).  

In a trial without a jury, argument of counsel is a privilege, not a right, which is subject to the discretion of the presiding judge. Roberson v. Roberson, 40 N.C. App. 193, 252 S.E.2d 237 (1979).  

The implication is clear that the legislature's failure to grant counsel the statutory right to argue to the court in non-jury matters left the authority to refuse to hear arguments within the discretion of the presiding judge. Roberson v. Roberson, 40 N.C. App. 193, 252 S.E.2d 237 (1979).  

Provision of G.S. 1A-1, Rule 8(a)(2) relating to professional malpractice actions was enacted to reduce the believed impact of pretrial publicity about medical malpractice cases, and for no other purpose. This provision curtails the rights that counsel in this State have long had to argue the facts in evidence and all reasonable inferences drawable therefrom. Biggs v. Cumberland County Hosp. Sys., 69 N.C. App. 547, 317 S.E.2d 421 (1984).  

II. SCOPE OF ARGUMENT.

A. IN GENERAL.

Wide latitude is given counsel in the exercise of the right to argue to the jury the whole case, as well of law as of fact, but counsel is not entitled to travel outside of the record and argue facts not included in the evidence, and when counsel attempts to do so it is the right and duty of the court to correct the argument, either at the time or in the charge to the jury. State v. Little, 228 N.C. 417, 45 S.E.2d 542 (1947); State v. Graves, 252 N.C. 779, 114 S.E.2d 770 (1960).  

Counsel must be allowed wide latitude in the argument of hotly contested cases. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Cousins, 289 N.C. 540, 223 S.E.2d 338 (1976); State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977).  

Counsel is given wide latitude to argue the facts and all reasonable inferences which may be drawn therefrom, together with the relevant law, in presenting the case to the jury. State v. Britt, 291 N.C. 528, 231 S.E.2d 644 (1977).  

Counsels have a wide latitude in arguing their cases to the jury, and have the right to argue every phase of the case supported by the evidence, and to argue the law as well as the facts. Weeks v. Holsclaw, 306 N.C. 655, 295 S.E.2d 596, rehearing denied, 307 N.C. 273, 302 S.E.2d 884 (1982).  

Because it is the duty of the prosecuting attorney to present the State's case with earnestness and vigor and to use every legitimate means to bring about a just conviction, in the discharge of that duty he should not be so restricted as to discourage a vigorous presentation of the State's case to the jury. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

Right to argue the whole case has been expressly conferred by statute. In re Will of Farr, 7 N.C. App. 250, 172 S.E.2d 78, rev'd on other grounds, 277 N.C. 86, 175 S.E.2d 578 (1970).  

Under this section counsel's right to argue law generally to the jury has been upheld or expressly recognized. In re Will of Farr, 7 N.C. App. 250, 172 S.E.2d 78, rev'd on other grounds, 277 N.C. 86, 175 S.E.2d 578 (1970).  

Counsel May Argue Both Law and Fact. - Counsel have the right to argue the whole case as well of law as of fact. Brown v. Vestal, 231 N.C. 56, 55 S.E.2d 797 (1949); In re Will of Farr, 7 N.C. App. 250, 172 S.E.2d 78, rev'd on other grounds, 277 N.C. 86, 175 S.E.2d 578 (1970).  

The right of counsel to state in his argument to the jury what he conceives the law of the case to be has been upheld in numerous decisions. State v. Bovender, 233 N.C. 683, 65 S.E.2d 323 (1951).  

Counsel for both sides are entitled to argue to the jury the law and the facts in evidence and all reasonable inferences to be drawn therefrom. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); Property Shop, Inc. v. Mountain City Inv. Co., 56 N.C. App. 644, 290 S.E.2d 222 (1982).  

Counsel may argue the facts in evidence and all reasonable inferences to be drawn therefrom, together with the relevant law, so as to present his case. State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977).  

It is a basic right of a litigant to have his counsel argue his case to the jury on questions of law and of fact. Board of Transp. v. Wilder, 28 N.C. App. 105, 220 S.E.2d 183 (1975).  

The right to argue "the whole case as well of law as of fact" to the jury arises regardless of whether the trial court's jury instructions will also relate the law on the issue. State v. Gardner, 316 N.C. 605, 342 S.E.2d 872 (1986).  

But counsel may not argue principles of law not relevant to the case. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

The law which this provision allows to be argued must of course be the law applicable to the facts of the case. The whole corpus juris is not fair game. State v. McMorris, 290 N.C. 286, 225 S.E.2d 553 (1976).  

This section does not authorize counsel to argue law which is not applicable to the issues, for such arguments could only lead to confusion in the minds of the jury. In re Will of Farr, 277 N.C. 86, 175 S.E.2d 578 (1970); Fonville v. Dixon, 16 N.C. App. 664, 193 S.E.2d 406 (1972), cert. denied, 282 N.C. 672, 194 S.E.2d 152 (1973).  

It is reversible error for the trial judge not to permit attorneys to argue law to the jury and to apply in the argument the decisions of the court as provided by this section. Howard v. Western Union Tel. Co., 170 N.C. 495, 87 S.E. 313 (1915).  

Language may be used consistent with the facts in evidence to present each side of the case. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

Counsel may not "travel outside the record" in his argument to the jury. State v. Cousins, 289 N.C. 540, 223 S.E.2d 338 (1976).  

Counsel may not travel outside the record and place before the jury an incompetent and prejudicial theory of the case grounded wholly on personal beliefs and opinions not supported by the evidence. State v. Britt, 288 N.C. 699, 220 S.E.2d 283 (1975).  

The general rule is that counsel may argue all the evidence to the jury, which such inferences as may be drawn therefrom; but he may not "travel outside of the record" and inject into his argument facts of his own knowledge or other facts not included in the evidence. State v. Patton, 45 N.C. App. 676, 263 S.E.2d 796 (1980).  

Commenting on Testimony. - The testimony of a witness being competent, material, and relevant, there can be no doubt of the right of counsel to make proper comment upon it in his address to the jury. In re Will of Farr, 7 N.C. App. 250, 172 S.E.2d 78, rev'd on other grounds, 277 N.C. 86, 175 S.E.2d 578 (1970).  

Expression of Counsel's Personal Belief. - As a general rule, it is improper for the prosecuting attorney to express his personal opinion or belief in the guilt of the accused, unless it is apparent that such opinion is based solely on the evidence, and not on any reasons or information outside the evidence. State v. Britt, 291 N.C. 528, 231 S.E.2d 644 (1977).  

Incompetent and Prejudicial Matters. - Counsel may not place before the jury incompetent and prejudicial matters, and may not "travel outside the record" by injecting into his argument facts of his own knowledge or other facts not included in the evidence. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

Counsel may not by his argument place before the jury incompetent and prejudicial matter not admissible into evidence. State v. Cousins, 289 N.C. 540, 223 S.E.2d 338 (1976).  

A prosecuting attorney may not place before the jury incompetent and prejudicial matters not admissible in evidence or include in his argument facts not included in the evidence. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

Counsel may read or state to the jury a statute or other rule of law relevant to such case, including the statutory provision fixing the punishment for the offense charged. State v. Britt, 285 N.C. 256, 204 S.E.2d 817 (1974); State v. McMorris, 290 N.C. 286, 225 S.E.2d 553 (1976); State v. Irick, 291 N.C. 480, 231 S.E.2d 833 (1977).  

Under this section, counsel, in his argument to the jury, is entitled to read or state to the jury a relevant statute or other rule of law so as to present his side of the case. State v. Hall, 60 N.C. App. 450, 299 S.E.2d 680 (1983).  

But May Not State Law Incorrectly or Read Unconstitutional Statute. - Counsel may not state the law incorrectly or read to the jury a statutory provision which has been declared unconstitutional. State v. Britt, 285 N.C. 256, 204 S.E.2d 817 (1974); State v. McMorris, 290 N.C. 286, 225 S.E.2d 553 (1976); State v. Irick, 291 N.C. 480, 231 S.E.2d 833 (1977).  

Reading and Commenting on Reported Cases. - As counsel have the right under this section to argue "the whole case as well of law as of fact," they may read to the jury reported cases and comment thereon; but the facts contained in the cases cannot be read as evidence of their existence in another case. Horah v. Knox, 87 N.C. 483 (1882).  

This section permits counsel, in his argument to the jury, to state his view of the law applicable to the case on trial and to read, in support thereof, from the published reports of decisions of the Supreme Court. It is often necessary for counsel to do so in order that the jury may understand the issue to which counsel's argument on the evidence is addressed. Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967), commented on in 47 N.C.L. Rev. 262 State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999);.  

In order to make meaningful a statement of a rule of law found in a reported decision, it is sometimes necessary to recount some of the facts which the court had before it when it pronounced the rule in question. For this purpose, counsel, in his argument in a subsequent case, may not only read the rule of law stated in the published opinion in the former case but may also state the facts before the court therein. Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967), commented on in 47 N.C.L. Rev. 262.  

It is not permissible argument for counsel to read, or otherwise state, the facts of another case, together with the decision therein, as premises leading to the conclusion that the jury should return a verdict favorable to his client in the case on trial. This is but an application of the rule that, in his argument to the jury, counsel may not go outside the record and inject into his argument facts of his own knowledge, or other facts not included in the evidence. Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967), commented on in 47 N.C.L. Rev. 262.  

The ultimate test is whether the reading from the reported case "would reasonably tend to prejudice either party upon the facts" of the case on trial. Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967), commented on in 47 N.C.L. Rev. 262.  

This section grants counsel the right to argue the law to the jury, which includes the authority to read and comment on reported cases and statutes. There are, however, limitations on what portions of these cases counsel may relate. State v. Gardner, 316 N.C. 605, 342 S.E.2d 872 (1986).  

Counsel's right to argue the law to the jury includes the authority to read and comment on reported cases and statutes. State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999).  

Facts of Unrelated Case. - The prosecutor was properly allowed to read the facts of another, unrelated case to the jury during closing arguments, as that portion of the prosecutor's argument not only accurately stated North Carolina law, but also concerned principles of law that were relevant to the issue of burglary in the present case. State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999).  

Counsel may only read statements of the law in the case which are relevant to the issues before the jury. State v. Gardner, 316 N.C. 605, 342 S.E.2d 872 (1986).  

Reading Facts in Reported Cases. - Counsel may not read the facts contained in a published opinion together with the result to imply that the jury in his case should return a favorable verdict for his client. State v. Gardner, 316 N.C. 605, 342 S.E.2d 872 (1986).  

Reading Excerpts from Treatises in Reported Cases. - It would be an improper interpretation of this section to allow counsel to avoid the rule prohibiting counsel from reading from medical books or writings of a scientific nature to the jury except when an expert has given an opinion and cited a treatise as his authority on the basis that he read the material from an appellate reporter rather than from the magazine or book itself, especially where it was contained in an opinion that had been reversed by the Supreme Court. State v. Gardner, 316 N.C. 605, 342 S.E.2d 872 (1986).  

Reading Reported Cases Discussing Inapplicable Principles of Law. - Broad and comprehensive as the provisions of this section are, they do not permit counsel to read to the jury decisions discussing principles of law which are irrelevant to the case and have no application to the facts in evidence. State v. Crisp, 244 N.C. 407, 94 S.E.2d 402 (1956).  

Counsel May Not Read Mere Dictum or Irrelevant Decisions. - Although counsel may properly read statements of law and their attendant facts found in the original opinion to the jury, counsel may not read matters which are not law but rather constitute mere dictum and therefore are not within the scope of this section, nor may counsel read to the jury decisions discussing principles of law which are irrelevant to the case and have no application to the facts in evidence. State v. Austin, 320 N.C. 276, 357 S.E.2d 641, cert. denied, 484 U.S. 916, 108 S. Ct. 267, 98 L. Ed. 2d 224 (1987).  

Reading Dissenting Opinion as Law of Case. - It is not permissible for counsel, in his argument to the jury, to read a dissenting opinion by a Justice of the Supreme Court as the law of the case over the defendant's objection, and where this has been done a new trial will be awarded on the defendant's exception thereto. It is the duty of the trial court, either to direct counsel not to read the dissenting opinion or to plainly and unequivocally instruct that the dissenting opinion has no legal bearing upon the case. Conn v. Seaboard Air Line Ry., 201 N.C. 157, 159 S.E. 331 (1931); State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999).  

Counsel may not read from a dissenting opinion in a reported case. State v. Gardner, 316 N.C. 605, 342 S.E.2d 872 (1986).  

When Case Law Desired to Be Read Is Excluded. - Defendant bears the burden of proving that the erroneous exclusion of case law which defense counsel sought to read to the jury was prejudicial. State v. Harrison, 90 N.C. App. 629, 369 S.E.2d 624 (1988), overruled on other grounds, 334 N.C. 402, 432 S.E.2d 349 (1993).  

Case Law Improperly Excluded at Trial. - Where the statement of law read to the jury by defense counsel specifically addressed the State's use of circumstantial evidence to obtain a conviction, had not been reversed on appeal, and was relevant to the issue of circumstantial evidence before the jury in the present case, the trial court improperly excluded the case law at trial. State v. Harrison, 90 N.C. App. 629, 369 S.E.2d 624 (1988), overruled on other grounds, 334 N.C. 402, 432 S.E.2d 349 (1993).  

Consequences of Nonunanimity. - Defense counsel is not entitled to argue that trial court will impose a life sentence if the jury cannot reach a unanimous decision; therefore, the trial court properly refused to permit counsel to argue the consequences of nonunanimity. State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989), vacated and remanded for further consideration at, 497 U.S. 1021, 110 S. Ct. 3266, 111 L. Ed. 2d 777 (1990), in light of McKoy v. North Carolina, 494 U.S. 433, 110 S. Ct. 1227, 108 L. Ed. 2d 369 (1990), death sentence vacated, remanded for new capital sentencing proceeding, State v. Huff, 328 N.C. 532, 402 S.E.2d 577 (1991).  

Prohibiting the Reading of the Fifth Amendment Held Not Reversible Error. - The trial court did not commit reversible error in prohibiting the reading to the jury of that portion of the Fifth Amendment pertinent to the defendant's election not to testify, where in his general instructions to the jury, the judge gave an accurate and complete statement of the law applicable to defendant's election not to testify. State v. Banks, 322 N.C. 753, 370 S.E.2d 398 (1988).  

Defense counsel was entitled to read to the jury that clause of the Fifth Amendment material to defendant's election not to testify, i.e., "No person . . . shall be compelled in any criminal case to be a witness against himself" and to say simply that because of this provision, the jury must not consider defendant's election not to testify adversely to him, or words to this effect. State v. Banks, 322 N.C. 753, 370 S.E.2d 398 (1988).  

Reading Portions of Final Pleadings. - The trial court did not commit prejudicial error by allowing counsel for plaintiff to read portions of the final pleadings upon which the case was tried in his argument to the jury. Kennedy v. Tarlton, 12 N.C. App. 397, 183 S.E.2d 276 (1971).  

The defense counsel may read portions of the final pleadings in his argument to the jury at the discretion of the trial judge. Gillespie v. Draughn, 54 N.C. App. 413, 283 S.E.2d 548 (1981), cert. denied, 304 N.C. 726, 288 S.E.2d 805 (1982).  

Racially Inflammatory Remarks. - In a prosecution of three black men, the racially inflammatory remarks in the prosecutor's closing argument before an all-white jury were so prejudicial as to make a fair trial impossible. Miller v. North Carolina, 583 F.2d 701 (4th Cir. 1978).  

Comment Relating to Dismissed Charge Is Not Relevant. - Where the case before the jury at the time of counsel's argument consisted of two assault indictments, and a murder charge had been dismissed, comment relating to a possible sentence under that charge was neither relevant nor material to the remaining assault charges before the jury and was not within the protection of this section. State v. Moore, 34 N.C. App. 141, 237 S.E.2d 339 (1977).  

It is proper to argue to jury to compensate at a certain amount per specific time period when there is evidence of continuous pain. Thompson v. Kyles, 48 N.C. App. 422, 269 S.E.2d 231, cert. denied, 301 N.C. 239, 283 S.E.2d 135 (1980).  

In a personal injury action, where plaintiff 's evidence tended to show that during the period of time between the accident and trial he suffered pain "almost constantly" as a result of injury caused by the accident, counsel's per diem argument based on this period of time was appropriate. Weeks v. Holsclaw, 306 N.C. 655, 295 S.E.2d 596, rehearing denied, 307 N.C. 273, 302 S.E.2d 884 (1982).  

Cautionary Instruction Where "Per Diem" Argument Used. - A "per diem" argument that the jury consider a formula by which a monetary value is assigned to a particular unit of time and this value is multiplied by the total number of such units during which the pain persisted is permissible, but when it is used the trial judge should give appropriate cautionary jury instructions. Weeks v. Holsclaw, 306 N.C. 655, 295 S.E.2d 596, rehearing denied, 307 N.C. 273, 302 S.E.2d 884 (1982).  

Improper to Comment on Character or Conduct of Opposing Party or Attorney. - Where counsel's remarks are not sustained by the facts it is improper for counsel in argument to make statements reflecting on the character or conduct of the opposite party or his attorney. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

B. PUNISHMENT.

Defendant Has Right to Inform Jury of Punishment. - This section, as interpreted by the Supreme Court, gives a defendant the right to inform the jury of the punishment that may be imposed upon conviction of the crime for which he is being tried. State v. Walters, 33 N.C. App. 521, 235 S.E.2d 906 (1977), aff 'd, 294 N.C. 311, 240 S.E.2d 628 (1978).  

This section secures to counsel the right to inform the jury of the punishment prescribed for the offense for which defendant is being tried. Counsel may exercise this right by reading the punishment provisions of the statute to the jury. State v. Walters, 294 N.C. 311, 240 S.E.2d 628 (1978).  

Statements in the defense counsel's jury argument which informed the jury of the consequences of a conviction and stated that, in light of those consequences, the jury should give the matter close attention and its most serious consideration were in all respects proper. State v. Wilson, 293 N.C. 47, 235 S.E.2d 219 (1977).  

A criminal defendant has the right to inform the jury of the punishment prescribed for the offense for which he is being tried. State v. Cabe, 131 N.C. App. 310, 506 S.E.2d 749 (1998).  

Trial court erred in denying defendant's request to inform the jury during the first phase of the trial that, if convicted, defendant was subject to punishment as a class C felon due to defendant's status as an habitual felon; while defendant had the right under G.S. 7A-97 to inform the jury of the punishment that could be imposed upon conviction of the crime for which defendant was being tried, this did not permit defendant to inform the jury of the maximum sentence as a result of an habitual felon adjudication, and G.S. 14-7.5, providing that an habitual felon trial was to be held separate from the principal felony trial, precluded instruction on the habitual offender penalty. State v. Dammons, 159 N.C. App. 284, 583 S.E.2d 606 (2003), cert. denied, 357 N.C. 579, 589 S.E.2d 133 (2003).  

And Is Entitled to New Trial Where Denied This Right. - A defendant deprived of the right to inform the jury of the punishment that might be imposed upon conviction of the crime for which he was being tried was entitled to a new trial. State v. Walters, 33 N.C. App. 521, 235 S.E.2d 906 (1977), aff'd, 294 N.C. 311, 240 S.E.2d 628 (1978).  

But Not If the Error Is Harmless. - The trial court's error in denying the defendant the right to advise the jury of the possible sentences he could receive if convicted, as allowed by this section, was harmless. State v. Peoples, 141 N.C. App. 115, 539 S.E.2d 25 (2000).  

Defendant May Not Attack Validity of Punishment. - Counsel may not argue the question of punishment in the sense of attacking the validity, constitutionality, or propriety of the prescribed punishment. Nor may counsel argue to the jury that the law ought to be otherwise, that the punishment provided thereby is too severe and, therefore, the jury should find the defendant not guilty of the offense charged but should find him guilty of a lesser offense or acquit him entirely. State v. Walters, 294 N.C. 311, 240 S.E.2d 628 (1978).  

Or Its Severity. - Where the defense counsel implied in his jury argument that identification of the defendant was based on a fleeting view and that, while such a view may be sufficient to convict in some situations, it was inadequate to convict in the immediate case because the punishment was so severe, thus asking the jury to consider the punishment as part of its substantive deliberations, the trial judge correctly excluded that portion of defendant's jury argument. State v. Wilson, 293 N.C. 47, 235 S.E.2d 219 (1977).  

Counsel may not argue to the jury that the law ought to be otherwise, that the punishment provided thereby is too severe and, therefore, that the jury should find the defendant not guilty of the offense charged but should find him guilty of a lesser offense or acquit him entirely. State v. Britt, 285 N.C. 256, 204 S.E.2d 817 (1974); State v. Irick, 291 N.C. 480, 231 S.E.2d 833 (1977).  

Quotation by the prosecutor from an overruled capital punishment decision during the penalty phase of a trial for first-degree murder, where the portion quoted did not form the rationale of the overruled decision, did not require action by the trial judge or a new sentencing hearing, in light of the assessment of the reviewing court and defense counsel that the prosecutor's motive for quoting on the decision was to argue the deterrent value of the death penalty. State v. Boyd, 311 N.C. 408, 319 S.E.2d 189 (1984).  

C. APPEALS, PAROLES, ETC.

The State or the defendant should not be allowed to speculate upon the outcome of possible appeals, paroles, executive commutations or pardons. State v. McMorris, 290 N.C. 286, 225 S.E.2d 553 (1976).  

III. LENGTH OF ARGUMENT.

Defense counsel in a felony case is entitled to at least two hours for jury argument. State v. Feldstein, 21 N.C. App. 446, 204 S.E.2d 551 (1974).  

IV. NUMBER OF ARGUMENTS.

In trials in the superior courts involving other than capital felonies, the State and the defendant are entitled to two addresses to the jury. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

The trial court's refusal to permit both counsels to address the jury during defendant's final arguments constituted prejudicial error per se in both the guilt-innocence and sentencing phases. State v. Campbell, 332 N.C. 116, 418 S.E.2d 476 (1992).  

In a capital case as many as three counsel on each side may argue for as long as they wish, and each may address the jury as many times as he desires. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

When, in a capital case, a defendant does not offer evidence and is entitled to both open and close the argument to the jury, his attorneys may each address the jury as many times as they desire during the closing phase of the argument. The only limit to this right is the provision of this section allowing the trial judge to limit to three the number of counsel on each side who may address the jury. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

Discretion of Court. - This section gives the court the discretion to allow a greater number of addresses. State v. McCaskill, 47 N.C. App. 289, 267 S.E.2d 331, cert. denied, 301 N.C. 101, 273 S.E.2d 306 (1980).  

V. CAPITAL CASES.

This section places two restraints on a trial court's ability to limit jury arguments in capital felonies. First, the statute prohibits the trial court from limiting the number of addresses which can be made to the jury. Second, although the court may limit the number of attorneys who may address the jury to not less than three on each side, the statute prevents the trial court from imposing a limit on the length of the arguments. State v. Gladden, 315 N.C. 398, 340 S.E.2d 673, cert. denied, 479 U.S. 871, 107 S. Ct. 241, 93 L. Ed. 2d 166 (1986).  

Argument as to Jury's Role in Sentencing Phase of Capital Trial. - In the sentencing phase of a bifurcated trial, a reference to any statutory provision, which would have the effect of minimizing in the jurors' minds their role in recommending the sentence to be imposed, is precluded. The matters which a jury may consider in the sentencing phase of a bifurcated trial are clearly set forth in G.S. 15A-2000(e) and (f). State v. Jones, 296 N.C. 495, 251 S.E.2d 425 (1979).  

Argument as to Review by Supreme Court in Capital Cases. - During the sentencing phase of a bifurcated prosecution for murder, it was error for the district attorney to read to the jury G.S. 15A-2000(d), relating to the review of judgment and sentence by the Supreme Court. A reference to appellate review has no relevance with regard to the jury's task of weighing any aggravating and mitigating circumstances for the purpose of recommending a sentence. More importantly, such reference will, in all likelihood, result in the jury's reliance on the Supreme Court for the ultimate determination of sentence. State v. Jones, 296 N.C. 495, 251 S.E.2d 425 (1979).  

The rule precluding any argument which suggests to the jurors that they can depend on judicial or executive review to correct an erroneous verdict and thereby lessen the jurors' responsibility applies with equal force to a sentence recommendation in a bifurcated trial. State v. Jones, 296 N.C. 495, 251 S.E.2d 425 (1979).  

Reference to Parole Statute. - In a prosecution for murder, during the sentencing phase of a bifurcated trial, the district attorney's reference to the parole statute was erroneous. Neither the State nor the defendant should be allowed to speculate upon the outcome of possible appeals, paroles, executive commutations or pardons. The jury's sentence recommendation should be based solely on their balancing of the aggravating and mitigating factors before them. State v. Jones, 296 N.C. 495, 251 S.E.2d 425 (1979).  

Where the word "parole" was never used, and there was no specific mention of the possibility that a life sentence could mean release in 20 years, the district attorney's arguments did not suggest the possibility of parole in so direct a manner as to amount to a gross impropriety requiring ex mero motu intervention by the trial court. State v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988), vacated and remanded for further consideration at, 494 U.S. 1022, 110 S. Ct. 1464, 108 L. Ed. 2d 602 (1990), in light of McKoy v. North Carolina, 494 U.S. 433, 110 S. Ct. 1227, 108 L. Ed. 2d 369 (1990), overruled in part State v. Gaines, 345 N.C. 647, 483 S.E.2d 396 (1997), cert. denied, 522 U.S. 900, 118 S. Ct. 248, 139 L. Ed. 2d 177 (1997).  

In defendant's trial on charges of first-degree murder and robbery with a firearm, the trial court properly advised the jury that life imprisonment meant a sentence of life without the possibility of parole, and the state supreme court rejected the argument that G.S. 84-14 (recodified as this section) gave defendant the right to inform the jury of the punishment that could be imposed if defendant was convicted. State v. Haselden, 357 N.C. 1, 577 S.E.2d 594 (2003), cert. denied, - U.S.  - , 124 S. Ct. 475, 157 L. Ed. 2d 382 (2003).  

Final Closing Argument Where Defendant Presents Evidence. - This section means that although the trial court in a capital case may limit to three the number of counsel on each side who may address the jury, those three (or however many actually argue) may argue for as long as they wish, and each may address the jury as many times as he desires. However, if defendant presents evidence, all such addresses must be made prior to the prosecution's closing argument. State v. Gladden, 315 N.C. 398, 340 S.E.2d 673, cert. denied, 479 U.S. 871, 107 S. Ct. 241, 93 L. Ed. 2d 166 (1986).  

Where defendant in a capital case presented evidence, the State had the right to give the final closing argument pursuant to Rule 10 of the General Rules of Practice for the Superior and District Courts. This section did not give defendant the right to respond to the State's argument. State v. Gladden, 315 N.C. 398, 340 S.E.2d 673, cert. denied, 479 U.S. 871, 107 S. Ct. 241, 93 L. Ed. 2d 166 (1986).  

Quotations from the Bible. - District attorney's closing remarks at the penalty phase, in which he read quotations from the Bible, were not so improper as to require intervention by the trial court ex mero motu. State v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988), vacated and remanded for further consideration at, 494 U.S. 1022, 110 S. Ct. 1464, 108 L. Ed. 2d 602 (1990), in light of McKoy v. North Carolina, 494 U.S. 433, 110 S. Ct. 1227, 108 L. Ed. 2d 369 (1990), overruled in part State v. Gaines, 345 N.C. 647, 483 S.E.2d 396 (1997), cert. denied, 522 U.S. 900, 118 S. Ct. 248, 139 L. Ed. 2d 177 (1997).  

Evidence supported district attorney's reference to defendant as a "professional assassin" in attorney's argument at the guilt phase, and defendant failed to object to the statement; therefore, the trial court did not err in failing to intervene ex mero motu to correct this remark. State v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988), vacated and remanded for further consideration at, 494 U.S. 1022, 110 S. Ct. 1464, 108 L. Ed. 2d 602 (1990), in light of McKoy v. North Carolina, 494 U.S. 433, 110 S. Ct. 1227, 108 L. Ed. 2d 369 (1990), overruled in part State v. Gaines, 345 N.C. 647, 483 S.E.2d 396 (1997), cert. denied, 522 U.S. 900, 118 S. Ct. 248, 139 L. Ed. 2d 177 (1997).  

Refusal to Allow Both Defense Counsel to Argue Was Prejudicial Error. - At the conclusion of the sentencing proceeding in capital murder case, the trial court erred in refusing to permit both counsel for defendant to address the jury during defendant's final argument. This deprived the defendant of a substantial right and amounted to prejudicial error. State v. Simpson, 320 N.C. 313, 357 S.E.2d 332 (1987), cert. denied, 485 U.S. 963, 108 S. Ct. 1230, 99 L. Ed. 2d 430 (1988).  

Trial court's refusal in a capital case to permit both counsel to address the jury during defendant's final arguments constituted prejudicial error per se in both the guilt-innocence and sentencing phases, entitling defendant to a new trial. State v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988).  

The failure of trial court to permit defense counsel to make three arguments during closing arguments of the guilt phase, an opening argument by one defense attorney before the State's closing arguments and two final arguments, one by each of his attorneys, after the State's closing arguments, where defendant was being tried for multiple capital felonies and did not present evidence during the guilt-innocence phase, and where counsel made a clear request,  constituted prejudicial error per se and entitled the defendant to a new trial as to both capital and noncapital charges. State v. Barrow, 350 N.C. 640, 517 S.E.2d 374 (1999).  

How Often and How Long Defense Attorneys May Address Jury. - In capital cases this section allows the trial court to limit defendant to three counsel, but at each point at which defendant has the right to present an argument to the jury those three, or however many actually argue, may argue for as long as they wish, and each may address the jury as many times as he desires. Thus, for example, if one defense attorney grows weary of arguing, he may allow another defense attorney to address the jury, and may, upon being refreshed, rise again to make another address during defendant's time for argument. State v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988).  

When a defendant is entitled to the final or last jury argument, during the closing arguments in a capital case, his attorneys may each address the jury as many times as they desire during the closing phase of the arguments. The only limit to this right is the provision of this section allowing the trial judge to limit to three the number of counsel on each side who may address the jury. State v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988).  

In cases in which a capital felony has been joined for trial with noncapital charges, the failure of the trial judge to allow both of defendant's counsel to make the closing argument is prejudicial error in the noncapital as well as the capital charges. State v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988).  

VI. OBJECTION.

A. IN GENERAL.

Duty of Court to Censor Remarks. - The trial court has a duty, upon objection, to censor remarks not warranted by either the evidence or the law, or remarks calculated to mislead or prejudice the jury. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Britt, 288 N.C. 699, 220 S.E.2d 283 (1975); State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977).  

The trial court is required, upon objection, to censor remarks either not warranted by the law or facts or made only to prejudice or mislead the jury. State v. Britt, 291 N.C. 528, 231 S.E.2d 644 (1977); State v. Ford, 323 N.C. 466, 373 S.E.2d 420 (1988).  

The trial court has a duty, upon objection, to censure remarks which are not warranted by the law or evidence or are calculated to mislead or prejudice the jury, and, if the impropriety is gross, it is proper for the trial judge, even in the absence of objection, to correct the abuse ex mero motu. Watson v. White, 309 N.C. 498, 308 S.E.2d 268 (1983).  

If the impropriety in counsel's closing arguments is gross, it is proper for the court even in the absence of objection, to correct the abuse ex mero motu. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Britt, 288 N.C. 699, 220 S.E.2d 283 (1975); State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977).  

Failure to Sustain Objection to Remark with No Basis in Law or Fact. - A trial court errs as a matter of law in failing to sustain plaintiff 's objection to the remarks of defendant's counsel, which remarks had no basis in law or fact, but rather injected extraneous considerations concerning defendants' financial situation so far as their capacity to respond to damages was concerned. Watson v. White, 309 N.C. 498, 308 S.E.2d 268 (1983).  

B. TIME FOR OBJECTION.

An objection to argument of counsel must be made at the time of the argument, so as to give the court an opportunity to correct the transgression, if any. State v. Coffey, 289 N.C. 431, 222 S.E.2d 217 (1976).  

Or Before Verdict. - Exception to improper remarks of counsel during argument must be taken before verdict. State v. Coffey, 289 N.C. 431, 222 S.E.2d 217 (1976).  

Ordinarily, an objection to the arguments by counsel must be made before verdict, since only when the impropriety is gross is the trial court required to correct the abuse ex mero motu. State v. Britt, 291 N.C. 528, 231 S.E.2d 644 (1977).  

Or Else Waived. - Objection to an impropriety in counsel's argument to the jury is waived by waiting until after the verdict to enter the objection. State v. Coffey, 289 N.C. 431, 222 S.E.2d 217 (1976).  

After verdict, an objection to an impropriety in the argument comes too late. State v. Locklear, 291 N.C. 598, 231 S.E.2d 256 (1977).  

Capital Case Exception. - An exception to the general rule that objections to counsel's argument to the jury must be made before verdict is recognized in capital cases where the improper argument was so prejudicial in nature that, in the opinion of the court, no instruction by the trial court could have removed it from the minds of the jury had the objection been seasonably made. State v. Coffey, 289 N.C. 431, 222 S.E.2d 217 (1976).  

Under the capital case exception the first attention of the reviewing court is to consider if the challenged argument was improper and, if so, whether it was improper to the extent that doubt remains as to whether a curative instruction would remove its prejudicial effect. If a convicted defendant was so prejudiced, the failure to object is no bar and his claim may be decided on the merits. If, on the other hand, it can be said that the argument was not prejudicial or that a curative instruction would have removed any prejudice, his failure to object to the argument is treated as a bar to appellate relief. Miller v. North Carolina, 583 F.2d 701 (4th Cir. 1978).  

If argument of counsel in a capital case is so grossly improper that removal of its prejudicial effect, after a curative instruction, remains in doubt, the general rule requiring objection before verdict does not apply. Miller v. North Carolina, 583 F.2d 701 (4th Cir. 1978).  

Application of the capital case exception entails an inquiry by the reviewing court into the merits of the claim; waiver is not automatic. Miller v. North Carolina, 583 F.2d 701 (4th Cir. 1978).  

VII. OPENING AND CLOSING ARGUMENTS.

The right to closing argument is a substantial legal right of which a defendant may not be deprived by the exercise of a judge's discretion. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

If, in a non-capital case, defendant elects to present evidence, he is entitled to open the argument to the jury before the prosecution argues, and two of his counsel may address the jury within the time limits prescribed by this section. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

If defendant in a non-capital case does not present evidence, he is entitled to both open and close the argument to the jury. In such case he may have one lawyer make the opening argument and one the closing, or he may waive one argument and have both lawyers address the jury during the remaining argument. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

Where defendant by stipulation waived her opening argument, the failure of the trial judge to allow both of defendant's counsel to make the closing argument was prejudicial error in the non-capital as well as the capital charges against her. State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986).  

§ 7A-100. Election; term of office; oath; vacancy; office and office hours; appointment of acting clerk.

Statute text

(a)  A clerk of the superior court for each county shall be elected by the qualified voters thereof, to hold office for a term of four years, in the manner prescribed by Chapter 163 of the General Statutes. The clerk, before entering on the duties of his office, shall take the oath of office prescribed by law. If the office of clerk of superior court becomes vacant otherwise than by the expiration of the term, or if the people fail to elect a clerk, the senior regular resident superior court judge for the county shall fill the vacancy by appointment until an election can be regularly held. In cases of death or resignation of the clerk, the senior regular resident superior court judge, pending appointment of a successor clerk, may appoint an acting clerk of superior court for a period of not longer than 30 days.  

(b)  The county commissioners shall provide an office for the clerk in the courthouse or other suitable place in the county seat. The clerk shall observe such office hours and holidays as may be directed by the Administrative Officer of the Courts.  

Cross References. - As to oath, see G.S. 11-7, 11-11.  

As to wilfully failing to discharge duties as ground for removal, see G.S. 14-230.  

As to bonding requirements, see G.S. 58-72-35, 58-72-40.  

Editor's Note. - This section combines former G.S. 2-2, 2-5, 2-6, 2-24, and 2-25. The former sections were revised, combined and transferred to their present position by Session Laws 1971, c. 363, s. 1, effective Oct. 1, 1971.  

CASE NOTES

Editor's Note. - The cases cited in the following annotation were decided under former statutory provisions.  

Commissioners' Duty. - A failure on the part of the clerk to give bond must be ascertained by the commissioners before the judge is authorized to declare a vacancy. And in accepting or rejecting the bond tendered, the court cannot interfere in the exercise of their discretion. Buckman v. Commissioners of Beaufort, 80 N.C. 121 (1879).  

Conflicting Claimants for Vacant Office. - Where there are conflicting claimants for a vacant office, a court must act upon the prima facie evidence of right and admit the one possessing it, leaving the other to pursue the proper legal remedy for the recovery of possession. Clark v. Carpenter, 81 N.C. 309 (1879).  

Term of Appointee. - When there is a vacancy and the judge appoints one to fill that vacancy, such appointee holds office only until the next election at which members of the General Assembly are chosen. Rodwell v. Rowland, 137 N.C. 617, 50 S.E. 319 (1905).  

§ 7A-103. Authority of clerk of superior court.

Statute text

The clerk of superior court is authorized to:  

(1) Issue subpoenas to compel the attendance of any witness residing or being in the State, or to compel the production of any document or paper, material to any inquiry in his court.  

(2) Administer oaths, and to take acknowledgment and proof of the execution of all instruments or writings.  

(3) Issue commissions to take the testimony of any witness within or without the State.  

(4) Issue citations and orders to show cause to parties in all matters cognizable in his court, and to compel the appearance of such parties.  

(5) Enforce all lawful orders and decrees, by execution or otherwise, against those who fail to comply therewith or to execute lawful process. Process may be issued by the clerk, to be executed in any county of the State, and to be returned before him.  

(6) Certify and exemplify, under seal of his court, all documents, papers or records therein, which shall be received in evidence in all the courts of the State.  

(7) Preserve order in this court, punish criminal contempts, and hold persons in civil contempt; subject to the limitations contained in Chapter 5A of the General Statutes of North Carolina.  

(8) Adjourn any proceeding pending before him from time to time.  

(9) Open, vacate, modify, set aside, or enter as of a former time, decrees or orders of his court.  

(10) Enter default or judgment in any action or proceeding pending in his court as authorized by law.  

(11) Award costs and disbursements as prescribed by law, to be paid personally, or out of the estate or fund, in any proceeding before him.  

(12) Compel an accounting by magistrates and compel the return to the clerk of superior court by the person having possession thereof, of all money, records, papers, dockets and books held by such magistrate by virtue or color of his office.  

(13) Grant and revoke letters testamentary, letters of administration, and letters of trusteeship.  

(14) Appoint and remove guardians and trustees, as provided by law.  

(15) Audit the accounts of fiduciaries, as required by law.  

(16) Exercise jurisdiction conferred on him in every other case prescribed by law.  

CASE NOTES

Legislature May Take Away or Modify Powers of Clerks. - The powers and duties of clerks enumerated in this section are given and fixed by legislative enactment, and there is no constitutional barrier to the legislature's taking away, adding to, or modifying them, or authorizing them to be exercised and performed by another. In re Barker, 210 N.C. 617, 188 S.E. 205 (1936).  

The clerk of the superior court is a court of very limited jurisdiction. Russ v. Woodard, 232 N.C. 36, 59 S.E.2d 351 (1950).  

Such court has only such jurisdiction as is given by statute. It has no common-law or equitable jurisdiction. McCauley v. McCauley, 122 N.C. 288, 30 S.E. 344 (1898).  

Powers of Clerk Within His Jurisdiction. - Within his jurisdiction the clerk of the superior court has the same power as courts of general jurisdiction to open, vacate, modify, set aside or enter as of a former time, decrees or orders of his court, and to fix time for hearings. Russ v. Woodard, 232 N.C. 36, 59 S.E.2d 351 (1950).  

The clerk has the jurisdiction to correct a mistake in a partition proceeding. Wahab v. Smith, 82 N.C. 229 (1880); Little v. Duncan, 149 N.C. 84, 62 S.E. 770 (1908).  

Power to Set Aside Sale. - In a proceeding to subject real estate to sale for assets, after a report of the sale is returned and confirmed, the clerk has the right to set aside the sale and order a resale by showing proper cause. Lovinier v. Pearce, 70 N.C. 167 (1874).  

Correction of Omissions. - The power of a court upon a proper showing to correct its records and supply an inadvertent omission cannot be doubted. Philbrick v. Young, 255 N.C. 737, 122 S.E.2d 725 (1961).  

Clerk May Correct Orders Entered Erroneously. - The broad grant of power to the clerk in this section includes the power to correct orders entered erroneously, whenever the clerk's attention is directed to the error by motion or by other means. In re Estate of English, 83 N.C. App. 359, 350 S.E.2d 379 (1986), cert. denied, 319 N.C. 403, 354 S.E.2d 711 (1987).  

The clerk of the superior court is authorized to correct, nunc pro tunc, orders entered on erroneous misapprehension of the facts. In re Watson, 70 N.C. App. 120, 318 S.E.2d 544 (1984), cert. denied, 313 N.C. 330, 327 S.E.2d 900 (1985).  

Removal of Administrators. - The clerk has the power, for good and sufficient cause, to remove an administrator, or for like cause, as necessarily equivalent, to permit him to resign his trust. Murrill v. Sandlin, 86 N.C. 54 (1882); Tulburt v. Hollar, 102 N.C. 406, 9 S.E. 430 (1889).  

Appointment and Replacement of Trustees - Action filed by a trust beneficiary and a settlor's siblings, pursuant to G.S. 36A-125.4, seeking an order modifying a trust, was really an action seeking replacement of the trustee for exercising discretion in managing the trust and the trial court's judgment dismissing the action for lack of subject matter jurisdiction was upheld. In re Estate of Charnock, 158 N.C. App. 35, 579 S.E.2d 887 (2003).  

Appointment of Guardian Ad Litem. - Where the clerk, upon his own motion, sought to have the administratrix of the estate removed, and the minor heirs clearly had a vested interest and the right of appeal from the clerk's determination, the clerk took the appropriate and proper step of appointing a guardian ad litem to protect their interests and the clerk could compel the payment of the necessary expenses from the estate to which the heirs would potentially benefit, including the costs of the guardian ad litem's attorneys' fees, to the estate. In re Estate of Sturman, 93 N.C. App. 473, 378 S.E.2d 204 (1989).  

Examination of Accounts. - The jurisdiction for auditing accounts of executors, administrators, etc., conferred upon the clerk is an ex parte jurisdiction of examining the accounts and vouchers of such persons, allowing them commissions, etc., as formerly practiced, and does not conclude legatees, etc., or affect suits inter partes upon the same matters. Heilig v. Foard, 64 N.C. 710 (1870).  

Clerk Had Jurisdiction to Deny Accounting. - The clerk had jurisdiction to grant or deny plaintiffs' Motion to Compel an Accounting, because this section grants the clerk of superior court jurisdiction to audit the accounts of fiduciaries, as required by law, and by implication, to deny a request to audit such accounts as well. Wilson v. Watson, 136 N.C. App. 500, 524 S.E.2d 812 (2000).  

Probate of Wills. - This section confers upon the clerk of the superior court exclusive and original jurisdiction of proceedings for the probate of wills. Brissie v. Craig, 232 N.C. 701, 62 S.E.2d 330 (1950); Morris v. Morris, 245 N.C. 30, 95 S.E.2d 110 (1956).  

The clerk had authority to rehear a petition to reopen an estate and to reverse her prior order that the estate be reopened. In re Estate of English, 83 N.C. App. 359, 350 S.E.2d 379 (1986), cert. denied, 319 N.C. 403, 354 S.E.2d 711 (1987).  

Acts of Heirs Would Not Affect Clerk's Determination. - The clerk of court was not bound, in making a discretionary determination of whether "proper cause" existed for reopening an estate, by any estoppel theory based upon acts of the heirs. In re Estate of English, 83 N.C. App. 359, 350 S.E.2d 379 (1986), cert. denied, 319 N.C. 403, 354 S.E.2d 711 (1987).  

Refusal to Reopen Estate Upheld. - In light of the public policy in favor of the expedited administration of estates, as evidenced by the six-month statute of limitations and other provisions of Chapter 28A, petitioner, who alleged that the deceased had promised to devise a life estate to her, had a heavy burden of justifying her failure to bring her suit within the six-month period provided for that purpose, or at the very least, within the greater than two-year period that the estate actually remained open. There was no error in the clerk's determination that this burden was not met. In re Estate of English, 83 N.C. App. 359, 350 S.E.2d 379 (1986), cert. denied, 319 N.C. 403, 354 S.E.2d 711 (1987).  

The purpose of the subpoena duces tecum is to require the production of specific items patently material to the inquiry. Therefore, it must specify with as much precision as fair and feasible the particular items desired. State v. Newell, 82 N.C. App. 707, 348 S.E.2d 158 (1986).  

Issuance of Subpoena Duces Tecum. - It is the long-established practice of clerks of court to issue subpoenas duces tecum as a matter of course upon the oral request of counsel. The issuance of the subpoena is treated merely as a ministerial act which initiates proceedings to have the documents or other items described in the subpoena brought before the court. At the trial, the court will pass upon the competency of the evidence unless the subpoena has been quashed prior thereto. Vaughan v. Broadfoot, 267 N.C. 691, 149 S.E.2d 37 (1966).  

Customary Use of Subpoena Duces Tecum. - Attorneys have customarily used the subpoena duces tecum only for the purpose for which it was intended, i.e., to require the production of a specific document or items patently material to the inquiry, or as a notice to produce the original of a document. Vaughan v. Broadfoot, 267 N.C. 691, 149 S.E.2d 37 (1966).  

Discovery is not a proper purpose for a subpoena duces tecum. State v. Newell, 82 N.C. App. 707, 348 S.E.2d 158 (1986).  

What Documents Are Subject to Subpoena Duces Tecum. - Documents not subject to the criminal discovery statute, G.S. 15A-903, may still be subject to a subpoena duces tecum. State v. Newell, 82 N.C. App. 707, 348 S.E.2d 158 (1986).  

A motion to quash a subpoena duces tecum is addressed to the sound discretion of the trial judge, and is not subject to review absent a showing of abuse of discretion. State v. Newell, 82 N.C. App. 707, 348 S.E.2d 158 (1986).  

Trial court did not abuse its discretion in quashing subpoena duces tecum which called for all files and records of children's home relating to the victim and another witness in a prosecution for taking indecent liberties with a child. State v. Newell, 82 N.C. App. 707, 348 S.E.2d 158 (1986).  

A reasonable fee for legal advice and assistance in the management of a trust estate is allowable as a necessary expense of the trust estate. Tripp v. Tripp, 17 N.C. App. 64, 193 S.E.2d 366 (1972).  

Partial Payment Allocated to Principal First. - When payment is made on a debt which has accumulated interest but the payment is not high enough to satisfy the principal and interest, in order to encourage debtors to pay the entire amount due and in the interest of fairness, when payments are made on a judgment debt, the clerk should first allocate the payment to the interest due, and the remainder of the payment should be allocated to the principal. Morley v. Morley, 102 N.C. App. 713, 403 S.E.2d 574 (1991).  

Appeals. - In appeals from the clerk, in that class of cases of which he has jurisdiction in his capacity as clerk, as given under this section, it is not necessary that he should prepare and transmit to the judge any statement of the case on appeal. Ex parte Spencer, 95 N.C. 271 (1886).  

§ 7A-105. Suspension, removal, and reinstatement of clerk.

Statute text

A clerk of superior court may be suspended or removed from office for willful misconduct or mental or physical incapacity, and reinstated, under the same procedures as are applicable to a superior court district attorney, except that the procedure shall be initiated by the filing of a sworn affidavit with the chief district judge of the district in which the clerk resides, and the hearing shall be conducted by the senior regular resident superior court judge serving the county of the clerk's residence. If suspension is ordered, the judge shall appoint some qualified person to act as clerk during the period of the suspension.  

§ 7A-109. Record-keeping procedures.

Statute text

(a)  Each clerk shall maintain such records, files, dockets and indexes as are prescribed by rules of the Director of the Administrative Office of the Courts. Except as prohibited by law, these records shall be open to the inspection of the public during regular office hours, and shall include civil actions, special proceedings, estates, criminal actions, juvenile actions, minutes of the court, judgments, liens, lis pendens, and all other records required by law to be maintained. The rules prescribed by the Director shall be designed to accomplish the following purposes:  

(1) To provide an accurate record of every determinative legal action, proceeding, or event which may affect the person or property of any individual, firm, corporation, or association;  

(2) To provide a record during the pendency of a case that allows for the efficient handling of the matter by the court from its initiation to conclusion and also affords information as to the progress of the case;  

(3) To provide security against the loss or destruction of original documents during their useful life and a permanent record for historical uses;  

(4) To provide a system of indexing that will afford adequate access to all records maintained by the clerk;  

(5) To provide, to the extent possible, for the maintenance of records affecting the same action or proceeding in one rather than several units; and  

(6) To provide a reservoir of information useful to those interested in measuring the effectiveness of the laws and the efficiency of the courts in administering them.  

(b)  The rules shall provide for indexing according to the minimum criteria set out below:  

(1) Civil actions. - the names of all parties;  

(2) Special proceedings. - the names of all parties;  

(3) Administration of estates. - the name of the estate and in the case of testacy the name of each devisee;  

(4) Criminal actions. - the names of all defendants;  

(5) Juvenile actions. - the names of all juveniles;  

(6) Judgments, liens, lis pendens, etc. - the names of all parties against whom a lien has been created by the docketing of a judgment, notice of lien, transcript, certificate, or similar document and the names of all parties in those cases in which a notice of lis pendens has been filed with the clerk and abstracted on the judgment docket.  

(c)  The rules shall require that all documents received for docketing shall be immediately indexed either on a permanent or temporary index. The rules may prescribe any technological process deemed appropriate for the economical and efficient indexing, storage and retrieval of information.  

(d)  In order to facilitate public access to court records, except where public access is prohibited by law, the Director may enter into one or more nonexclusive contracts under reasonable cost recovery terms with third parties to provide remote electronic access to the records by the public. Costs recovered pursuant to this subsection shall be remitted to the State Treasurer to be held in the Court Information Technology Fund established in G.S. 7A-343.2.  

(e)  If any contracts entered into under G.S. 7A-109(d) [subsection (d) of this section] are in effect during any calendar year, the Director of the Administrative Office of the Courts shall submit to the Joint Legislative Commission on Governmental Operations not later than February 1 of the following year a report on all those contracts.  

CASE NOTES

Section Held Inapplicable to Prevent Introduction of Parole Evidence. - In an action to remove the executor of an estate, this section would not apply to prevent defendant from introducing parole evidence to prove that the court clerk gave oral approval of executor's actions and authorized commissions to be paid executor. Matthews v. Watkins, 91 N.C. App. 640, 373 S.E.2d 133 (1988), aff'd, 324 N.C. 541, 379 S.E.2d 857 (1989).  

Purpose of Recordkeeping. - The clerk's proceedings are summary in their nature, and should always be put in such shape as to present all that he does in the course of a proceeding, including his orders and judgments, intelligently, and so that the same may be distinctly seen and understood. To this end, the clerk is required to keep certain permanent records of proceedings before him. Edwards v. Cobb, 95 N.C. 4 (1886).  

Judgment Docket Serves as Notice. - The law prescribes what shall be recorded on the judgment docket, and everybody has notice that he may find there whatever ought to be there recorded, if indeed it exists. He is not required to look elsewhere for such matters. But he is required and bound to take notice in proper connections of what is there. The law charges him with such notice. Holman v. Miller, 103 N.C. 118, 9 S.E. 429 (1889); Dewey v. Sugg, 109 N.C. 328, 13 S.E. 923 (1891).  

Documents filed as exhibits attached to plaintiff's complaint entered the public domain for purposes of the Public Records Act, G.S. 132-1, and public's right to inspect court records under this section, and became "public records" once the complaint was filed with the clerk of the court, although these exhibits would otherwise have been shielded by G.S.131E-95(b) of the Hospital Licensure Act. Virmani v. Presbyterian Health Servs. Corp., 350 N.C. 449, 515 S.E.2d 675 (1999), cert. denied, 529 U.S. 1033, 120 S. Ct. 1452, 146 L. Ed. 2d 337 (2000).  

Civil Issue Docket. - Not only issues of fact joined upon the pleadings, but also all other matters for hearing before the judge at a regular term of the court are to be put upon the civil issue docket. Brown v. Rhinehart, 112 N.C. 772, 16 S.E. 840 (1893). See Brittain v. Mull, 91 N.C. 498 (1884); Walton v. Pearson, 101 N.C. 428, 7 S.E. 566 (1888).  

Minute Docket. - The minute docket is intended to and should contain a record of all the proceedings of the court, and such other entries as the judge may direct to be therein made. Walton v. Pearson, 101 N.C. 428, 7 S.E. 566 (1888); Guilford v. Board of Comm'rs, 120 N.C. 23, 27 S.E. 94 (1897).  

When Minute Docket Prevails. - While in the absence of entries on the minute docket those made on the civil issue docket should not be disregarded, yet where there is a conflict between them, nothing else appearing, those on the former must prevail. Walton v. Pearson, 101 N.C. 428, 7 S.E. 566 (1888).  

Record of Fiats. - Clerks are required to record in general order books copies of all fiats made by them. Perry v. Bragg, 111 N.C. 159, 16 S.E. 10 (1892).  

Record of Appointments. - The record of appointments is admissible as evidence to show a guardian's appointment. Topping v. Windley, 99 N.C. 4, 5 S.E. 14 (1888).  

Sufficient Notice of Lien. - A notice of a lien filed on the lien docket should go into details sufficiently so as to give reasonable notice to all persons of the character of the claim and the property upon which the lien is attached. Fulp & Linville v. Kernersville Light & Power Co., 157 N.C. 157, 72 S.E. 867 (1911). See Cook v. Cobb, 101 N.C. 68, 7 S.E. 700 (1888); Cameron v. Consolidated Lumber Co., 118 N.C. 266, 24 S.E. 7 (1896).  

Former G.S. 2-42 did not require cross-indexing of liens filed in the clerk's office and was not to be confused with the requirements for registering liens, deeds, etc., in the office of the register of deeds as provided by G.S. 161-22, which does require cross-indexing. Saunders v. Woodhouse, 243 N.C. 608, 91 S.E.2d 701 (1956).  

A lien for material and labor was properly filed where the clerk after delivery attached it in its original form to specified page in a book labeled "Lien Docket," where the book without question was the book intended as the lien docket contemplated by former G.S. 2-42, though the book was also used for the filing of liens for old age assistance, since former G.S. 108-30.1 provided that such liens should be filed in the regular lien docket. Saunders v. Woodhouse, 243 N.C. 608, 91 S.E.2d 701 (1956).  

The failure of the clerk to comply with the statute by neglecting to record all or a part of the proceeding does not render the proceeding void. Any interested party may, by motion, require the proceeding to be recorded, and when a part of the papers has been lost without being recorded, the proceeding does not, because of that fact, lose its vitality or cease to give the protection which the complete record would afford. State Trust Co. v. Toms, 244 N.C. 645, 94 S.E.2d 806 (1956).  

The defendant county clerk was not required to comply with G.S. 1-116, 1-117, and 7A-109(b)(6) where the plaintiff was not entitled to have her notice of lis pendens cross-indexed by him on the public record. George v. Administrative Office of Courts, 142 N.C. App. 479, 542 S.E.2d 699 (2001).  

Treasurer's Report as Evidence. - The record of the county treasurer's report is competent evidence against the sureties upon the official bond of such officer, and is prima facie evidence of the correctness of statements therein made. Davenport v. McKee, 98 N.C. 500, 4 S.E. 545 (1887).  

Recording of Verified Report Purports Verity. - Plaintiff, purchaser of the real property at execution sale of a judgment against the devisee, offered in evidence, as proof of payment and that title had vested in the devisee, a special report, duly verified, filed by the executrix, stating that the devisee had paid the estate the amount stipulated by the will. This special, verified report of the executrix was a document authorized and required to be recorded, was relevant to the issue, and was competent in evidence, its recording purporting verity, and objection to its admission on the ground of hearsay in that it contained a declaration of a person not a party to the action was untenable, the recorded, verified report being more than a mere declaration by the executrix. Braddy v. Pfaff, 210 N.C. 248, 186 S.E. 340 (1936).  

§ 7A-109.1. List of prisoners furnished to judges.

Statute text

(a)  The clerk of superior court must furnish to each judge presiding over a criminal court a report listing the name, reason for confinement, period of confinement, and, when appropriate, charge or charges, amount of bail and conditions of release, and next scheduled court appearance of each person listed on the most recent report filed under the provisions of G.S. 153A-229.  

(b)  The clerk must file the report with superior court judges presiding over mixed or criminal sessions at the beginning of each session and must file the report with district court judges at each session or weekly, whichever is the less frequent.  

§ 7A-109.2. Records of dispositions in criminal cases.

Statute text

Each clerk of superior court shall ensure that all records of dispositions in criminal cases, including those records filed electronically, contain all the essential information about the case, including the identity of the presiding judge and the attorneys representing the State and the defendant.  

§ 7A-109.3. Delivery of commitment order.
Statute text

(a)  Whenever the district court sentences a person to imprisonment and commitment to the custody of the Department of Correction pursuant to G.S. 15A-1352, the clerk of superior court shall furnish the sheriff with the signed order of commitment within 48 hours of the issuance of the sentence.  

(b)  Whenever the superior court sentences a person to imprisonment and commitment to the custody of the Department of Correction pursuant to G.S. 15A-1352, the clerk of superior court shall furnish the sheriff with the signed order of commitment within 72 hours of the issuance of the sentence.  

§ 7A-110. List of attorneys furnished to Secretary of Revenue.

Statute text

On or before the first of May each year the clerk of superior court shall certify to the Secretary of Revenue the names and addresses of all attorneys-at-law located within the clerk's county who are engaged in the practice of law.  

§ 7A-130. Creation of district court division and district court districts; seats of court.

Statute text

The district court division of the General Court of Justice is hereby created. It consists of various district courts organized in territorial districts. The numbers and boundaries of the districts are as provided by G.S. 7A-133. The district court shall sit in the county seat of each county, and at such additional places in each county as the General Assembly may authorize, except that sessions of court are not required at an additional seat of court unless the chief district judge and the Administrative Officer of the Courts concur in a finding that the facilities are adequate.  

§ 7A-131. Establishment of district courts.

Statute text

District courts are established, within districts, in accordance with the following schedule:  

(1) On the first Monday in December, 1966, the first, the twelfth, the fourteenth, the sixteenth, the twenty-fifth, and the thirtieth districts;  

(2) On the first Monday in December, 1968, the second, the third, the fourth, the fifth, the sixth, the seventh, the eighth, the ninth, the tenth, the eleventh, the thirteenth, the fifteenth, the eighteenth, the twentieth, the twenty-first, the twenty-fourth, the twenty-sixth, the twenty-seventh, and the twenty-ninth districts;  

(3) On the first Monday in December, 1970, the seventeenth, the nineteenth, the twenty-second, the twenty-third, and the twenty-eighth districts.  

CASE NOTES

Issuance of Warrants. - Only officials authorized to issue warrants by statutes in force on November 6, 1962, may continue to issue warrants until district courts are established in the district. State v. Matthews, 270 N.C. 35, 153 S.E.2d 791 (1967).  

§ 7A-132. Judges, district attorneys, full-time assistant district attorneys and magistrates for district court districts.

Statute text

Each district court district shall have one or more judges and one district attorney. Each county within each district shall have at least one magistrate.  

For each district the General Assembly shall prescribe the numbers of district judges, and the numbers of full-time assistant district attorneys. For each county within each district the General Assembly shall prescribe a minimum and a maximum number of magistrates.  

§ 7A-133. Numbers of judges by districts; numbers of magistrates and additional seats of court, by counties.

Statute text

(a)  Each district court district shall have the numbers of judges as set forth in the following table:  

(b)  For district court districts of less than a whole county, or with part or all of one county with part of another, the composition of the district is as follows:  

(1) District Court District 9 consists of Franklin and Granville Counties and the remainder of Vance County not in District Court District 9B.  

(2) District Court District 9B consists of Warren County and East Henderson I, North Henderson I, North Henderson II, Middleburg, Townsville, and Williamsboro Precincts of Vance County.  

Precinct boundaries as used in this section for Vance County are those shown on maps on file with the Legislative Services Office on May 1, 1991, and for other counties are those reported by the United States Bureau of the Census under Public Law 94-171 for the 1990 Census in the IVTD Version of the TIGER files.  

(b1)  The qualified voters of District Court District 11 shall elect all eight judges established for the District in subsection (a) of this section, but only persons who reside in Johnston County may be candidates for five of the judgeships, only persons who reside in Harnett County may be candidates for two of the judgeships, and only persons who reside in Lee County may be candidates for the remaining judgeship.  

(c)  Each county shall have the numbers of magistrates and additional seats of district court, as set forth in the following table:  

                                            Additional

                        Magistrates          Seats of

County                   Min.-Max.             Court

Camden                  1         3

Chowan                  2         3

Currituck               1         4

Dare                    3         8

Gates                   2         3

Pasquotank              3         5

Perquimans              2         4

Martin                  4         8

Beaufort                4         8

Tyrrell                 1         3

Hyde                    2         4

Washington              3         4

Pitt                    10       12         Farmville

                                            Ayden

Craven                  7        10         Havelock

Pamlico                 2         4

Carteret                5         8

Sampson                 6         8

Duplin                  8        11

Jones                   2         3

Onslow                  8        14

New Hanover             6        11

Pender                  4         6

Halifax                 9        14         Roanoke

                                            Rapids,

                                            Scotland Neck

Northampton             5         7

Bertie                  4         6

Hertford                5         7

Nash                    7        10         Rocky Mount

Edgecombe               4         7         Rocky Mount

Wilson                  4         7

Wayne                   5        12         Mount Olive

Greene                  2         4

Lenoir                  4        10         La Grange

Granville               3         7

Vance                   3         6

Warren                  3         5

Franklin                3         7

Person                  3         4

Caswell                 2         5

Wake                    12       21         Apex,

                                            Wendell,

                                            Fuquay-

                                            Varina,

                                            Wake Forest

Harnett                 7        11         Dunn

Johnston                10       12         Benson,

                                            Clayton,

                                            Selma

Lee                     4         6

Cumberland              10       19

Bladen                  4         6

Brunswick               4         9

Columbus                6        10         Tabor City

Durham                  8        13

Alamance                7        11         Burlington

Orange                  4        11         Chapel Hill

Chatham                 3         9         Siler City

Scotland                3         5

Hoke                    4         5

Robeson                 8        16         Fairmont,

                                            Maxton,

                                            Pembroke,

                                            Red Springs,

                                            Rowland,

                                            St. Pauls

Rockingham              4         9         Reidsville,

                                            Eden,

                                            Madison

Stokes                  2         5

Surry                   5         9         Mt. Airy

Guilford                20       27         High Point

Cabarrus                5         9         Kannapolis

Montgomery              2         4

Randolph                5        10         Liberty

Rowan                   5        10

Stanly                  5         6

Union                   4         7

Anson                   4         6

Richmond                5         6         Hamlet

Moore                   5         8         Southern

                                            Pines

Forsyth                 3        15         Kernersville

Alexander               2         4

Davidson                7        10         Thomasville

Davie                   2         4

Iredell                 4         9         Mooresville

Alleghany               1         2

Ashe                    3         4

Wilkes                  4         6

Yadkin                  3         5

Avery                   3         5

Madison                 4         5

Mitchell                3         4

Watauga                 4         6

Yancey                  2         4

Burke                   4         7

Caldwell                4         7

Catawba                 6        10         Hickory

Mecklenburg             15       28

Gaston                  11       22

Cleveland               5         8

Lincoln                 4         7

Buncombe                6        15

Henderson               4         7

McDowell                3         6

Polk                    3         4

Rutherford              6         8

Transylvania            2         4

Cherokee                3         4

Clay                    1         2

Graham                  2         3

Haywood                 5         7         Canton

Jackson                 3         5

Macon                   3         5

Swain                   2         4

Filling Vacancies in Additional District Court Judgeships. - Session Laws 1995, c. 507, s. 21.1(d), provides:  "The Governor shall appoint the additional district court judge for District Court District 9B authorized by subsection (c) of this section.  A successor shall be elected in the 1998 general election for a four-year term commencing the first Monday in December 1998."  

Session Laws 1995, c. 507, s. 21.1(e), effective January 1, 1996, provides:  "The Governor shall appoint the additional district court judge for District Court District 29 authorized by subsection (c) of this section.  A successor shall be elected in the 1998 general election for a four-year term commencing the first Monday in December 1998."  

Session Laws 1996, Second Extra Session, c. 18, s. 22.7(b), provides that the Governor shall appoint additional district court judges for District Court Districts 12, 16A, and 23 as authorized by that act, and that those judges' successors shall be elected in the 2000 general election for a four-year term commencing on the first Monday in December 2000.  

Session Laws 1997-443, s. 18.12(b), provides: "The Governor shall appoint additional district court judges for District Court Districts 3B, 13, 15B, 20, 22, and 24 as authorized by subsection (a) of this section. Those judges' successors shall be elected in the 2000 election for four-year terms commencing on the first Monday in December 2000."  

Session Laws 1998-212, s. 16.16(b), provides: "The Governor shall appoint additional district court judges for District Court Districts 3A, 4, 7, 10, 11, 12, 14, 19B, 19C, 21, 26, and 29 as authorized by subsection (a) of this section no later than June 30, 1999. Those judges' successors shall be elected in the 2002 election for four-year terms commencing on the first Monday in December 2002."  

Session Laws 1998-217, s. 67.3(b), authorizes the Governor to appoint an additional district court judge for District Court District 25, as authorized by Session Laws 1998-217, s. 67.3(a), no later than June 30, 1999, and provides that the judge's successors be elected in the 2002 election for four-year terms commencing on the first Monday in December 2002.  

Session Laws 1999-237, s. 17.6(b), provides that the provisions of G.S. 7A-142 notwithstanding, the Governor shall appoint additional district court judges for District Court Districts 2, 5, 13, 15A, 18, 19A, 26, 27A, and 30 as authorized by subsection (a) of this section. Those judges' successors shall be elected in the 2002 election for four-year terms commencing on the first Monday in December 2002.  

Session Laws 2000-67, s. 15.3(b), provides that, notwithstanding the provisions of G.S. 7A-142, the Governor shall appoint additional district court judges for District Court Districts 1, 4, 9B, 10, 11, 17A, 22, 26, and 28, as authorized by subsection (a). Those judges' successors shall be elected in the 2004 election for four-year terms commencing on the first Monday in December 2004.  

Session Laws 2001-400, ss. 2 to 4, provide: "Section 2. The district court judgeships established for residents of Harnett County by Section 1 of this act shall be filled by the district court judges serving District 11 who reside in Harnett County on October 1, 2002. Those judges' successors shall be elected for four-year terms in the 2004 election.  

"Section 3. The district court judgeship established for residents of Lee County by Section 1 of this act shall be filled by the district court judge serving District 11 who resides in Lee County on October 1, 2002. That judge's successor shall be elected for a four-year term in the 2004 election.  

"Section 4. The district court judgeships established for residents of Johnston County by Section 1 of this act shall be filled by the district court judges who reside in Johnston County on October 1, 2002. The terms of office of two of the judges residing in Johnston County expire on the first Monday in December 2002. Those judges' successors shall be elected for four-year terms in the 2002 election. The successors to the remaining judges residing in Johnston County shall be elected for four-year terms in the 2004 election."  

Session Laws 2001-424, s. 22.17(b), provides: "(b) The Governor shall appoint the additional district court judge for District Court District 10 authorized by subsection (a) of this section [s. 22.17(a) of Session Laws 2001-424]. The judge's successor shall be elected in the 2004 election for a four-year term commencing on the first Monday in December 2004.  

CASE NOTES

Preclearance of Acts Pursuant to Voting Rights Act. - Where superior court judges were elected pursuant to Session Laws 1965, c. 262, Session Laws 1967, c. 997, Session Laws 1977, cc. 1119, 1130 and 1238, and Session Laws 1983, c. 1109, and such legislative acts had not been precleared by the Attorney General as required by section 5 of the Voting Rights Act of 1965, 42 U.S.C. § 1973c, the federal district court would enjoin such elections retroactively in those counties subject to section 5 of the Voting Rights Act; the fact that an election law deals with the election of members of the judiciary does not remove it from the ambit of section 5 of the Voting Rights Act. Haith v. Martin, 618 F. Supp. 410 (E.D.N.C. 1985), aff'd, 477 U.S. 901, 106 S. Ct. 3268, 91 L. Ed. 2d 559 (1986).  

§ 7A-140. Number; election; term; qualification; oath.

Statute text

There shall be at least one district judge for each district. Each district judge shall be elected by the qualified voters of the district court district in which he is to serve at the time of the election for members of the General Assembly. The number of judges for each district shall be determined by the General Assembly. Each judge shall be a resident of the district for which elected, and shall serve a term of four years, beginning on the first Monday in December following his election.  

Each district judge shall devote his full time to the duties of his office. He shall not practice law during his term, nor shall he during such term be the partner or associate of any person engaged in the practice of law.  

Before entering upon his duties, each district judge, in addition to other oaths prescribed by law, shall take the oath of office prescribed for a judge of the General Court of Justice.  

§ 7A-141. Designation of chief judge; assignment of judge to another district for temporary or specialized duty.

Statute text

When more than one judge is authorized in a district, the Chief Justice of the Supreme Court shall designate one of the judges as chief district judge to serve in such capacity at the pleasure of the Chief Justice. In a single judge district, the judge is the chief district judge.  

The Chief Justice may transfer a district judge from one district to another for temporary or specialized duty.  

§ 7A-142. Vacancies in office.

Statute text

A vacancy in the office of district judge shall be filled for the unexpired term by appointment of the Governor from nominations submitted by the bar of the judicial district as defined in G.S. 84-19, except that in judicial District 9, when vacancies occur in District Court District 9 or 9B, only those members who reside in the district court district shall participate in the selection of the nominees. If the district court district is comprised of counties in more than one judicial district, the nominees shall be submitted jointly by the bars of those judicial districts, but only those members who reside in the district court district shall participate in the selection of the nominees. If the district court judge was elected as the nominee of a political party, then the district bar shall submit to the Governor the names of three persons who are residents of the district court district who are duly authorized to practice law in the district and who are members of the same political party as the vacating judge; provided that if there are not three persons who are available, the bar shall submit the names of two persons who meet the qualifications of this sentence. If the district court judge was not elected as the nominee of a political party, then the district bar shall submit to the Governor the names of three persons who are residents of the district court district and who are duly authorized to practice law in the district; provided that if there are not three persons who are available, the bar shall submit the names of two persons who meet the qualifications of this sentence. Within 60 days after the district bar submits nominations for a vacancy, the Governor shall appoint to fill the vacancy. If the Governor fails to appoint a district bar nominee within 60 days, then the district bar nominee who received the highest number of votes from the district bar shall fill the vacancy. If the district bar fails to submit nominations within 30 days from the date the vacancy occurs, the Governor may appoint to fill the vacancy without waiting for nominations.  

CASE NOTES

Constitutionality. - This section, which provides that candidates for a vacancy in the office of a district judge shall be members of the same political party as the vacating judge, does not violate the Constitution of North Carolina. Baker v. Martin, 330 N.C. 331, 410 S.E.2d 887 (1991).  

There is no constitutional impediment to the North Carolina General Assembly's decision to fill judicial vacancies only with nominees of the same political affiliation as the vacating judge. Davis v. Martin, 807 F. Supp. 385 (W.D.N.C. 1992).  

There is no constitutional impediment to the North Carolina General Assembly's decision to fill judicial vacancies only with nominees of the same political affiliation as the vacating judge. Davis v. Martin, 807 F. Supp. 385 (W.D.N.C. 1992).  

Challenge Held Moot. - Complaint filed on August 29, 1986, by individual who wished to be considered in selection process for district court judge, but who was ineligible by virtue of this section, seeking to have the requirement that the persons nominated by the Bar to fill a vacancy for district court judge be members of the same political party as the vacating judge declared unconstitutional only for the purpose of permitting him to be included in the selection process, where the Bar meeting that he sought to participate in had been held on August 25, 1986, was moot when it was filed and would be dismissed. Pearson v. Martin, 319 N.C. 449, 355 S.E.2d 496, cert. denied, 319 N.C. 678, 356 S.E.2d 789 (1987).  

Preference Given in Interim Appointment Permitted. - The General Assembly may require that in the interim appointment of a district court judge, preference must be given to a member of the same political party as the vacating judge. Baker v. Martin, 330 N.C. 331, 410 S.E.2d 887 (1991).  

§ 7A-146. Administrative authority and duties of chief district judge.

Statute text

The chief district judge, subject to the general supervision of the Chief Justice of the Supreme Court, has administrative supervision and authority over the operation of the district courts and magistrates in his district. These powers and duties include, but are not limited to, the following:  

(1) Arranging schedules and assigning district judges for sessions of district courts;  

(2) Arranging or supervising the calendaring of noncriminal matters for trial or hearing;  

(3) Supervising the clerk of superior court in the discharge of the clerical functions of the district court;  

(4) Assigning matters to magistrates, and consistent with the salaries set by the Administrative Officer of the Courts, prescribing times and places at which magistrates shall be available for the performance of their duties; however, the chief district judge may in writing delegate his authority to prescribe times and places at which magistrates in a particular county shall be available for the performance of their duties to another district court judge or the clerk of the superior court, and the person to whom such authority is delegated shall make monthly reports to the chief district judge of the times and places actually served by each magistrate; and  

(5) Making arrangements with proper authorities for the drawing of civil court jury panels and determining which sessions of district court shall be jury sessions;  

(6) Arranging for the reporting of civil cases by court reporters or other authorized means;  

(7) Arranging sessions, to the extent practicable for the trial of specialized cases, including traffic, domestic relations, and other types of cases, and assigning district judges to preside over these sessions so as to permit maximum practicable specialization by individual judges;  

(8) Repealed by Session Laws 1991 (Regular Session, 1992), c. 900, s. 118(b), effective July 15, 1992.  

(9) Assigning magistrates during an emergency to temporary duty outside the county of their residence but within that district; and, upon the request of a chief district judge of an adjoining district and upon the approval of the Administrative Officer of the Courts, to temporary duty in the district of the requesting chief district judge; and  

(10) Designating another district judge of his district as acting chief district judge, to act during the absence or disability of the chief district judge.  

CASE NOTES

Purpose of Section. - Legislative anticipation of the procedural quagmires and "judge shopping" that could result from multi-judge districts was a factor prompting the enactment of this section. Johnson v. Johnson, 7 N.C. App. 310, 172 S.E.2d 264 (1970).  

Authority of Judge Other Than Chief District Judge to Hear Motions and Enter Interlocutory Orders. - Under the provisions of the first portion of G.S. 7A-192, before a district court judge, other than the chief district judge, may hear motions and enter interlocutory orders at any session of district court in cases calendared for trial or hearing at such session, he must be first assigned by the chief district judge under the provisions of subdivision (1) of this section to preside at such session. Austin v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 (1971).  

In order to have authority to act on any motion, a district judge, other than the chief district judge, must be properly authorized under this section and G.S. 7A-192 to hold a session of court at which the matter is properly before him or under G.S. 7A-192 to hear the matter in chambers. Austin v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 (1971).  

District judge assigned to preside at the session in question by the chief district judge of the Thirtieth Judicial District was not without authority to hear defendant's motion to dismiss in Swain County over written objection of plaintiff who had filed his complaint in Cherokee County. Scroggs v. Ramsey, 74 N.C. App. 730, 329 S.E.2d 680 (1985).  

Judgment Entered by Unauthorized Judge Is Void. - The judgment entered by a district court judge in favor of plaintiff, which directed, among other things, that defendant immediately pay to plaintiff's attorney a certain sum for legal services rendered, was interlocutory and was void, since the district court judge who entered the order had not been assigned by the chief district judge to preside over a session of court in the county where the judgment was entered, nor was he authorized by order or rule entered by the chief judge to hear motions and enter interlocutory orders on that date. Stroupe v. Stroupe, 301 N.C. 656, 273 S.E.2d 434 (1981).  

§ 7A-147. Specialized judgeships.

Statute text

(a)  Prior to January 1 of each year in which elections for district court judges are to be held, the Administrative Officer of the Courts may, with the approval of the chief district judge, designate one or more judgeships in districts having three or more judgeships, as specialized judgeships, naming in each case the specialty. Designations shall become effective when filed with the State Board of Elections. Nominees for the position or positions of specialist judge shall be made in the ensuing primary and the position or positions shall be filled at the general election thereafter. The State Board of Elections shall prepare primary and general election ballots to effectuate the purposes of this section.  

(b)  The designation of a specialized judgeship shall in no way impair the right of the chief district judge to arrange sessions for the trial of specialized cases and to assign any district judge to preside over these sessions. A judge elected to a specialized judgeship has the same powers as a regular district judge.  

(c)  The policy of the State is to encourage specialization in juvenile cases by district court judges who are qualified by training and temperament to be effective in relating to youth and in the use of appropriate community resources to meet their needs. The Administrative Office of the Courts is therefore authorized to encourage judges who hear juvenile cases to secure appropriate training whether or not they were elected to a specialized judgeship as provided herein. Such training shall be provided within the funds available to the Administrative Office of the Courts for such training, and judges attending such training shall be reimbursed for travel and subsistence expenses at the same rate as is applicable to other State employees.  

The Administrative Office of the Courts shall develop a plan whereby a district court judge may be better qualified to hear juvenile cases by reason of training, experience, and demonstrated ability. Any district court judge who completes the training under this plan shall receive a certificate to this effect from the Administrative Office of the Courts. In districts where there is a district court judge who has completed this training as herein provided, the chief district judge shall give due consideration in the assignment of such cases where practical and feasible.  

§ 7A-149. Jurisdiction; sessions.

Statute text

(a)  Notwithstanding any other provision of law, a district court judge of a district court district which is in a set of districts as defined by G.S. 7A-200 has jurisdiction in the entire county or counties in which the district is located to the same extent as if the district encompassed the entire county, and has jurisdiction in the entire set of districts to the same extent as if the district encompassed the entire set of districts.  

(b)  All sessions of district court shall be for an entire county, whether that county comprises or is located in a district or in a set of districts as defined in G.S. 7A-200, and at each session all matters and proceedings arising anywhere in the county may be heard.  

(c)  All clerks of court for a county have jurisdiction over the entire county, notwithstanding that the county may be part of a set of districts.  

§ 7A-170. Nature of office and oath.

Statute text

A magistrate is an officer of the district court. Before entering upon the duties of his office, a magistrate shall take the oath of office prescribed for a magistrate of the General Court of Justice. A magistrate possesses all the powers of his office at all times during his term.  

CASE NOTES

A magistrate is an officer of the district court, and in issuing a warrant a magistrate performs a judicial act. Foust v. Hughes, 21 N.C. App. 268, 204 S.E.2d 230, cert. denied, 285 N.C. 589, 205 S.E.2d 722 (1974).  

And Is Not Subject to Civil Action for Errors in Discharge of His Duties. - A judge of a court of this State is not subject to civil action for errors committed in the discharge of his official duties. This immunity applies even when the judge is accused of acting maliciously and corruptly, and is not for the protection or benefit of a malicious or corrupt judge, but for the benefit of the public, whose interest it is that judges should be at liberty to exercise their functions with independence and without fear of consequences. Thus plaintiff failed to state a claim for false imprisonment against a magistrate by reason of any act of the magistrate in issuing warrants for plaintiff's arrest. Foust v. Hughes, 21 N.C. App. 268, 204 S.E.2d 230, cert. denied, 285 N.C. 589, 205 S.E.2d 722 (1974).  

§ 7A-171. (Effective until January 1, 2005) Numbers; appointment and terms; vacancies.

Statute text

(a)  The General Assembly shall establish a minimum and a maximum quota of magistrates for each county. In no county shall the minimum quota be less than one.  

(b)  Not earlier than the Tuesday after the first Monday nor later than the third Monday in December of each even-numbered year, the clerk of the superior court shall submit to the senior regular resident superior court judge of the district or set of districts as defined in G.S. 7A-41.1(a) in which his county is located the names of two (or more, if requested by the judge) nominees for each magisterial office in the minimum quota established for the county. Not later than the fourth Monday in December, the senior regular resident superior court judge shall, from the nominations submitted by the clerk of the superior court, appoint magistrates to fill the minimum quota established for each county of his district or set of districts. The term of a magistrate so appointed shall be two years, commencing on the first day in January of the calendar year next ensuing the calendar year of appointment.  

(c)  After the biennial appointment of the minimum quota of magistrates, additional magistrates in a number not to exceed, in total, the maximum quota established for each county may be appointed in the following manner. The chief district judge for the district court district in which the county is located, with the approval of the Administrative Officer of the Courts, may certify to the clerk of superior court that the minimum quota is insufficient for the efficient administration of justice and that a specified additional number, not to exceed the maximum quota established for the county, is required. Within 15 days after the receipt of this certification the clerk of superior court shall submit to the senior regular resident superior court judge of the district or set of districts as defined in G.S. 7A-41.1(a) in which his county is located the names of two (or more, if requested by the judge) nominees for each additional magisterial office. Within 15 days after receipt of the nominations the senior regular resident superior court judge shall from the nominations submitted appoint magistrates in the number specified in the certification. A magistrate so appointed shall serve a term commencing immediately and expiring on the same day as the terms of office of magistrates appointed to fill the minimum quota for the county.  

(d)  Within 30 days after a vacancy in the office of magistrate occurs the clerk of superior court shall submit to the senior regular resident superior court judge the names of two (or more, if so requested by the judge) nominees for the office vacated. Within 15 days after receipt of the nominations the senior regular resident superior court judge shall appoint from the nominations received a magistrate who shall take office immediately and shall serve for the remainder of the unexpired term.  

CASE NOTES

Appointing Judge Conducting Magistrate Removal Hearing. - Every Resident Regular Superior Court Judge who appoints a magistrate does not have, as a matter of law, a personal bias or prejudice which would disqualify him under Code of Judicial Conduct, Canon 3 from conducting a magistrate's removal hearing pursuant to G.S. 7A-173(c). In re Ezzell, 113 N.C. App. 388, 438 S.E.2d 482 (1994).  

§ 7A-171. (Effective January 1, 2005, contingent upon certification of approval of constitutional amendment) Numbers; appointment and terms; vacancies.

(a)  The General Assembly shall establish a minimum and a maximum quota of magistrates for each county. In no county shall the minimum quota be less than one. The number of magistrates in a county, within the quota set by the General Assembly, is determined by the Administrative Office of the Courts after consultation with the chief district court judge for the district in which the county is located.  

(a1)  The initial term of appointment for a magistrate is two years and subsequent terms shall be for a period of four years. The term of office begins on the first day of January of the odd-numbered year after appointment. The service of an individual as a magistrate filling a vacancy as provided in subsection (d) of this section does not constitute an initial term. For purposes of this section, any term of office for a magistrate who has served a two-year term is for four years even if the two-year term of appointment was before the effective date of this section, the term is after a break in service, or the term is for appointment in a different county from the county where the two-year term of office was served.  

(b)  Not earlier than the Tuesday after the first Monday nor later than the third Monday in December of each even-numbered year, the clerk of the superior court shall submit to the senior regular resident superior court judge of the district or set of districts as defined in G.S. 7A-41.1(a) in which the clerk's county is located the names of two (or more, if requested by the judge) nominees for each magisterial office for the county for which the term of office of the magistrate holding that position shall expire on December 31 of that year. Not later than the fourth Monday in December, the senior regular resident superior court judge shall, from the nominations submitted by the clerk of the superior court, appoint magistrates to fill the positions for each county of the judge's district or set of districts.  

(c)  If an additional magisterial office for a county is approved to commence on January 1 of an odd-numbered year, the new position shall be filled as provided in subsection (b) of this section. If the additional position takes effect at any other time, it is to be filled as provided in subsection (d) of this section.  

(d)  Within 30 days after a vacancy in the office of magistrate occurs the clerk of superior court shall submit to the senior regular resident superior court judge the names of two (or more, if so requested by the judge) nominees for the office vacated. Within 15 days after receipt of the nominations the senior regular resident superior court judge shall appoint from the nominations received a magistrate who shall take office immediately and shall serve until December 31 of the even-numbered year, and thereafter the position shall be filled as provided in subsection (b) of this section.  

§ 7A-171.2. Qualifications for nomination or renomination.

Statute text

(a)  In order to be eligible for nomination or for renomination as a magistrate an individual shall be a resident of the county for which he is appointed.  

(b)  To be eligible for nomination as a magistrate, an individual shall have at least eight years' experience as the clerk of superior court in a county of this State or shall have a four-year degree from an accredited senior institution of higher education or shall have a two-year associate degree and four years of work experience in a related field, including teaching, social services, law enforcement, arbitration or mediation, the court system, or counseling. The Administrative Officer of the Courts may determine whether the work experience is sufficiently related to the duties of the office of magistrate for the purposes of this subsection. In determining whether an individual's work experience is in a related field, the Administrative Officer of the Courts shall consider the requisite knowledge, skills, and abilities for the office of magistrate.  

The eligibility requirements prescribed by this subsection do not apply to individuals holding the office of magistrate on June 30, 1994, and do not apply to individuals who have been nominated by June 30, 1994, but who have not been appointed or taken the oath of office by that date.  

(c)  In order to be eligible for renomination as a magistrate an individual shall have successfully completed the course of basic training for magistrates prescribed by G.S. 7A-177.  

(d)  Notwithstanding any other provision of this subsection, an individual who holds the office of magistrate on July 1, 1977, shall not be required to have successfully completed the course of basic training for magistrates prescribed by G.S. 7A-177 in order to be eligible for renomination as a magistrate.  

OPINIONS OF ATTORNEY GENERAL

No Continued Residence Requirements. - Continued residence in the county for which a magistrate is appointed is not a prerequisite to remain in the office of magistrate for the term of the appointment.  See opinion of Attorney General to Mr. David A. Phillips, Attorney at Law, 1997 N.C.A.G. 61 (10/8/97).  

§ 7A-173. Suspension; removal; reinstatement.

Statute text

(a)  A magistrate may be suspended from performing the duties of his office by the chief district judge of the district court district in which his county is located, or removed from office by the senior regular resident superior court judge of, or any regular superior court judge holding court in the district or set of districts as defined in G.S. 7A-41.1(a) in which the county is located. Grounds for suspension or removal are the same as for a judge of the General Court of Justice.  

(b)  Suspension from performing the duties of the office may be ordered upon filing of sworn written charges in the office of clerk of superior court for the county in which the magistrate resides. If the chief district judge, upon examination of the sworn charges, finds that the charges, if true, constitute grounds for removal, he may enter an order suspending the magistrate from performing the duties of his office until a final determination of the charges on the merits. During suspension the salary of the  magistrate continues.  

(c)  If a hearing, with or without suspension, is ordered, the magistrate against whom the charges have been made shall be given immediate written notice of the proceedings and a true copy of the charges, and the matter shall be set by the chief district judge for hearing before the senior regular resident superior court judge or a regular superior court judge holding court in the district or set of districts as defined in G.S. 7A-41.1(a) in which the county is located. The hearing shall be held in a county within the district or set of districts not less than 10 days nor more than 30 days after the magistrate has received a copy of the charges. The hearing shall be open to the public. All testimony offered shall be recorded. At the hearing the superior court judge shall receive evidence, and make findings of fact and conclusions of law. If he finds that grounds for removal exist, he shall enter an order permanently removing the magistrate from office, and terminating his salary. If he finds that no such grounds exist, he shall terminate the suspension, if any.  

(d)  A magistrate may appeal from an order of removal to the Court of Appeals on the basis of error of law by the superior court judge. Pending decision of the case on appeal, the magistrate shall not perform any of the duties of his office. If, upon final determination, he is ordered reinstated, either by the appellate division or by the superior court on remand, his salary shall be restored from the date of the original order of removal.  

CASE NOTES

This section and G.S. 7A-376 are not irreconcilably in conflict with G.S. 14-230. State v. Greer, 308 N.C. 515, 302 S.E.2d 774 (1983).  

And the legislature did not intend to exempt magistrates from indictment and criminal prosecution under G.S. 14-230 when it included magistrates under the sanctions of this section and G.S. 7A-376. Section 14-230 applies to misconduct in office unless another statute provides for the "indictment" of the officer, but neither this section nor G.S. 7A-376 provide for criminal charges to be brought against a magistrate who is guilty of misconduct in office. State v. Greer, 308 N.C. 515, 302 S.E.2d 774 (1983).  

District Attorney's Participation in Proceedings. - Magistrate did not have standing to challenge involvement of the District Attorney in magistrate's removal proceeding as in violation of the constitutional limits on the District Attorney's office, where, had trial court the inherent authority to appoint an independent counsel, magistrate could not show that a different result would have occurred. In re Ezzell, 113 N.C. App. 388, 438 S.E.2d 482 (1994).  

Judge Who Appoints Magistrate Is Not Biased Per Se. - Every Resident Regular Superior Court Judge who appoints a magistrate does not have, as a matter of law, a personal bias or prejudice which would disqualify him under Code of Judicial Conduct, Canon 3 from conducting a magistrate's removal hearing pursuant to subsection (c). In re Ezzell, 113 N.C. App. 388, 438 S.E.2d 482 (1994).  

Grounds for suspension or removal of a magistrate are the same as for a judge of the General Court of Justice. In re Kiser, 126 N.C. App. 206, 484 S.E.2d 441 (1997).  

The statutory procedures for removal of magistrates are entirely different from those providing for censure or removal of judges. In re Kiser, 126 N.C. App. 206, 484 S.E.2d 441 (1997).  

Magistrate properly removed from office for engaging in willful misconduct in office and conduct prejudicial to the administration of justice that brings the judicial office into disrepute where he aided and abetted a minor in the possession of alcohol. In re Kiser, 126 N.C. App. 206, 484 S.E.2d 441 (1997).  

§ 7A-180. Functions of clerk of superior court in district court matters.

Statute text

The clerk of superior court:  

(1) Has and exercises all of the judicial powers and duties in respect of actions and proceedings pending from time to time in the district court of his county which are now or hereafter conferred or imposed upon him by law in respect of actions and proceedings pending in the superior court of his county;  

(2) Performs all of the clerical, administrative and fiscal functions required in the operation of the district court of his county in the same manner as he is required to perform such functions in the operation of the superior court of his county;  

(3) Maintains, under the supervision of the Administrative Office of the Courts, an office of uniform consolidated records of all judicial proceedings in the superior court division and the district court division of the General Court of Justice in his county. Those records shall include civil actions, special proceedings, estates, criminal actions, juvenile actions, minutes of the court and all other records required by law to be maintained. The form and procedure for filing, docketing, indexing, and recording shall be as prescribed by the Administrative Officer of the Courts notwithstanding any contrary statutory provision as to the title and form of the record or as a method of indexing;  

(4) Has the power to accept written appearances, waivers of trial or hearing and pleas of guilty or admissions of responsibility for the types of offenses specified in G.S. 7A-273(2) in accordance with the schedules of offenses promulgated by the Conference of Chief District Judges pursuant to G.S. 7A-148, and in such cases, to enter judgment and collect the fine or penalty and costs;  

(5) Has the power to issue warrants of arrest valid throughout the State, and search warrants valid throughout the county of the issuing clerk;  

(6) Has the power to conduct an initial appearance in accordance with Chapter 15A, Article 24, Initial Appearance, and to fix conditions of release in accordance with Chapter 15A, Article 26, Bail;  

(7) Continues to exercise all powers, duties and authority theretofore vested in or imposed upon clerks of superior court by general law, with the exception of jurisdiction in juvenile matters; and  

(8) Has the power to accept written appearances, waivers of trial and pleas of guilty to violations of G.S. 14-107 when restitution, including service charges and processing fees allowed under G.S. 14-107, is made, the amount of the check is two thousand dollars ($2,000) or less, and the warrant does not charge a fourth or subsequent violation of this statute, and, in such cases, to enter such judgments as the chief district judge shall direct and, forward the amounts collected as restitution to the appropriate prosecuting witnesses and to collect the costs.  

(9) Repealed by Session Laws 1991 (Reg. Sess., 1992), c. 900, s. 118(c).  

CASE NOTES

The issuance of a search warrant is neither a district court matter nor a superior court matter,  but pertains to pretrial investigation which need not - indeed, often cannot at that point - be classified according to the court where the defendant may eventually be tried. State v. Pennington, 327 N.C. 89, 393 S.E.2d 847 (1990).  

Newly Created District Court Division Does Not Limit Superior Court Clerk's Power to Issue Search Warrants. - In prescribing the organization and procedure of the newly created district court division, the General Assembly did not intend to limit the authority of superior court clerks to issue search warrants within their operative counties exclusively to criminal matters to be tried in district court. State v. Pennington, 327 N.C. 89, 393 S.E.2d 847 (1990).  

§ 7A-181. Functions of assistant and deputy clerks of superior court in district court matters.

Statute text

Assistant and deputy clerks of superior court:  

(1) Have the same powers and duties with respect to matters in the district court division as they have in the superior court division;  

(2) Have the same powers as the clerk of superior court with respect to the issuance of warrants and acceptance of written appearances, waivers of trial and pleas of guilty; and  

(3) Have the same power as the clerk of superior court to fix conditions of release in accordance with Chapter 15A, Article 26, Bail, and the same power as the clerk of superior court to conduct an initial appearance in accordance with Chapter 15A, Article 24, Initial Appearance.  

CASE NOTES

The issuance of a search warrant is neither a district court matter nor a superior court matter, but pertains to pretrial investigation which need not - indeed, often cannot at that point - be classified according to the court where the defendant may eventually be tried. State v. Pennington, 327 N.C. 89, 393 S.E.2d 847 (1990).  

Newly Created District Court Division Does Not Limit Superior Court Clerk's Power to Issue Search Warrants. - In prescribing the organization and procedure of the newly created district court division, the General Assembly did not intend to limit the authority of superior court clerks to issue search warrants within their operative counties exclusively to criminal matters to be tried in district court. State v. Pennington, 327 N.C. 89, 393 S.E.2d 847 (1990).  

§ 7A-190. District courts always open.

Statute text

The district courts shall be deemed always open for the disposition of matters properly cognizable by them. But all trials on the merits shall be conducted at trial sessions regularly scheduled as provided in this Chapter.  

CASE NOTES

This section and G.S. 7A-191 are both subject to the provisions of G.S. 7A-192. Bowen v. Hodge Motor Co., 29 N.C. App. 463, 224 S.E.2d 699 (1976), rev'd on other grounds, 292 N.C. 633, 234 S.E.2d 748 (1977).  

§ 7A-191. Trials; hearings and orders in chambers.

Statute text

All trials on the merits and all hearings on infractions conducted pursuant to Article 66 of Chapter 15A shall be conducted in open court and so far as convenient in a regular courtroom. All other proceedings, hearings, and acts may be done or conducted by a judge in chambers in the absence of the clerk or other court officials and at any place within the district; but no hearing may be held, nor order entered, in any cause outside the district in which it is pending without the consent of all parties affected thereby.  

CASE NOTES

G.S. 7A-190 and this section are both subject to the provisions of G.S. 7A-192. Bowen v. Hodge Motor Co., 29 N.C. App. 463, 224 S.E.2d 699 (1976), rev'd on other grounds, 292 N.C. 633, 234 S.E.2d 748 (1977).  

This section and G.S. 7A-192 make a distinction between the jurisdiction of the district courts and the power and authority of a district judge other than the chief district judge to act. Austin v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 (1971).  

And Recognize Distinction Between Trial on Merits and Hearing of Motion. - This section and G.S. 7A-192 recognize a fundamental procedural distinction between a trial on the merits and the hearing of a motion in the cause. Austin v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 (1971).  

A hearing on motions in a cause comes within the purview of "all other proceedings, hearings and acts" referred to in this section. Austin v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 (1971).  

§ 7A-191.1. Recording of proceeding in which defendant pleads guilty or no contest to felony in district court.

Statute text

The trial judge shall require that a true, complete, and accurate record be made of the proceeding in which a defendant pleads guilty or no contest to a Class H or I felony pursuant to G.S. 7A-272.  
§ 7A-196. Jury trials.

Statute text

(a)  In civil cases in the district court there shall be a right to trial by a jury of 12 in conformity with Rules 38 and 39 of the Rules of Civil Procedure.  

(b)  In criminal cases there shall be no jury trials in the district court. Upon appeal to superior court trial shall be de novo, with jury trial as provided by law.  

(c)  In adjudicatory hearings for infractions, there shall be no right to trial by jury in the district court.  

CASE NOTES

Right to Jury Trial in Civil Cases. - The right to trial by jury in civil cases in the district court is preserved by this section, provided timely demand is made in one of the ways authorized by statute. Ford Motor Credit Co. v. Hayes, 10 N.C. App. 527, 179 S.E.2d 181 (1971).  

Right to Jury Trial in Criminal Cases. - The constitutional right of a defendant charged with a misdemeanor to have a jury trial is not infringed by the fact that he has first to submit to trial without a jury in the district court and then appeal to superior court in order to obtain a jury trial. State v. Sherron, 4 N.C. App. 386, 166 S.E.2d 836 (1969).  

The effect of a verdict of guilty by the district court in the trial of a misdemeanor is tantamount to a verdict of guilty returned by a jury. State v. Surles, 55 N.C. App. 179, 284 S.E.2d 738 (1981), cert. denied, 305 N.C. 307, 290 S.E.2d 707 (1982).  

The trial judge's authority over its nonjury verdict is no greater than the authority of the trial judge over a jury verdict. State v. Surles, 55 N.C. App. 179, 284 S.E.2d 738 (1981), cert. denied, 305 N.C. 307, 290 S.E.2d 707 (1982).  

When Demand for Trial by Jury Is Timely. - The demand for trial by jury in a civil case is timely if made in writing not later than 10 days after the filing of the last pleading directed to the issues. Holcomb v. Holcomb, 7 N.C. App. 329, 172 S.E.2d 212 (1970); Ford Motor Credit Co. v. Hayes, 10 N.C. App. 527, 179 S.E.2d 181 (1971).  

One authorized method of making the demand is by endorsement on the pleading of the party. Ford Motor Credit Co. v. Hayes, 10 N.C. App. 527, 179 S.E.2d 181 (1971).  

Error to Deny Jury Trial Timely Demanded. - Defendants having made timely demand in a manner authorized by statute, it was error for the district judge to deny them a jury trial. Ford Motor Credit Co. v. Hayes, 10 N.C. App. 527, 179 S.E.2d 181 (1971).  

Waiver of Jury Trial. - The failure of a party to make a demand for jury trial within the 10-day limitation period is a waiver of the right to a jury trial. Holcomb v. Holcomb, 7 N.C. App. 329, 172 S.E.2d 212 (1970).  

Transfer of Case Without Notice Denied Defendant's Right to Jury Trial. - Defendant was denied its constitutional right to a jury trial where the action was transferred from the superior court division to the district court division without notice to defendant, so that defendant made no demand for jury trial in the district court within the 10-day time period formerly allowed by this section (see now G.S. 1A-1, Rule 38), and the district court subsequently denied defendant's demand for a jury trial. Thermo-Industries v. Talton Constr. Co., 9 N.C. App. 55, 175 S.E.2d 370 (1970).  

§ 7A-270. Generally.

Statute text

General jurisdiction for the trial of criminal actions is vested in the superior court and the district court divisions of the General Court of Justice.  

CASE NOTES

Jurisdiction of District Court. - Under this section and G.S. 7A-271, the district court has original jurisdiction for the trial of all criminal actions below the grade of felony, that is, of all prosecutions for misdemeanors; and the district court has exclusive original jurisdiction of all misdemeanors except in the four specific instances defined in subdivisions (a)(1), (a)(2), (a)(3) and (a)(4) of G.S. 7A-271. State v. Wall, 271 N.C. 675, 157 S.E.2d 363 (1967).  

State Has Burden to Show Jurisdiction. - When jurisdiction is challenged in a criminal case, the State must carry the burden and show beyond a reasonable doubt that North Carolina has jurisdiction to try the accused. Former cases holding that a challenge to the jurisdiction is an affirmative defense with the burden of persuasion on the accused are no longer authoritative. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

The question of jurisdiction of the courts in this State in a criminal case is not an independent, distinct, substantive matter of exemption, immunity or defense and ought not to be regarded as an affirmative defense on which the defendant must bear the burden of proof. Rather, jurisdiction is a matter which, when contested, should be proven by the prosecution as a prerequisite to the authority of the court to enter judgment. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

§ 7A-271. Jurisdiction of superior court.

Statute text

(a)  The superior court has exclusive, original jurisdiction over all criminal actions not assigned to the district court division by this Article, except that the superior court has jurisdiction to try a misdemeanor:  

(1) Which is a lesser included offense of a felony on which an indictment has been returned, or a felony information as to which an indictment has been properly waived; or  

(2) When the charge is initiated by presentment; or  

(3) Which may be properly consolidated for trial with a felony under G.S. 15A-926;  

(4) To which a plea of guilty or nolo contendere is tendered in lieu of a felony charge; or  

(5) When a misdemeanor conviction is appealed to the superior court for trial de novo, to accept a guilty plea to a lesser included or related charge.  

(b)  Appeals by the State or the defendant from the district court are to the superior court. The jurisdiction of the superior court over misdemeanors appealed from the district court to the superior court for trial de novo is the same as the district court had in the first instance, and when that conviction resulted from a plea arrangement between the defendant and the State pursuant to which misdemeanor charges were dismissed, reduced, or modified, to try those charges in the form and to the extent that they subsisted in the district court immediately prior to entry of the defendant and the State of the plea arrangement.  

(c)  When a district court is established in a district, any superior court judge presiding over a criminal session of court shall order transferred to the district court any pending misdemeanor which does not fall within the provisions of subsection (a), and which is not pending in the superior court on appeal from a lower court.  

(d)  The criminal jurisdiction of the superior court includes the jurisdiction to dispose of infractions only in the following circumstances:  

(1) If the infraction is a lesser-included violation of a criminal action properly before the court, the court must submit the infraction for the jury's consideration in factually appropriate cases.  

(2) If the infraction is a lesser-included violation of a criminal action properly before the court, or if it is a related charge, the court may accept admissions of responsibility for the infraction. A proper pleading for the criminal action is sufficient to support a finding of responsibility for the lesser-included infraction.  

(e)  The superior court has exclusive jurisdiction over all hearings held pursuant to G.S. 15A-1345(e) where the district court had accepted a defendant's plea of guilty or no contest to a felony under the provisions of G.S. 7A-272(c), except that the district court shall have jurisdiction to hear these matters with the consent of the State and the defendant.  

CASE NOTES


I. General Consideration.


II. Jurisdiction over Misdemeanors.


A. In General.


B. Charge Initiated by Presentment.


C. Consolidation with Felony.


D. Guilty Plea to Lesser Included or Related Charge.


E. Particular Misdemeanors.

I. GENERAL CONSIDERATION.

Appeals in Civil Causes Distinguished from Appeals in Criminal Causes. - The constitutional and statutory structure of the General Court of Justice provides that, generally, appeals from the district court in civil causes go to the Court of Appeals, while appeals in criminal causes must first go to the superior court. State v. Killian, 25 N.C. App. 224, 212 S.E.2d 419 (1975).  

Conviction Based on Plea Agreement. - This section sets forth an express exception where the conviction appealed from is the product of a plea agreement. State v. Monroe, 57 N.C. App. 597, 292 S.E.2d 21 (1982).  

State Has Burden to Show Jurisdiction. - When jurisdiction is challenged in a criminal case, the State must carry the burden and show beyond a reasonable doubt that North Carolina has jurisdiction to try the accused. Former cases holding that a challenge to the jurisdiction is an affirmative defense with the burden of persuasion on the accused are no longer authoritative. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

The question of jurisdiction of the courts in this State in a criminal case is not an independent, distinct, substantive matter of exemption, immunity or defense and ought not to be regarded as an affirmative defense on which the defendant must bear the burden of proof. Rather, jurisdiction is a matter which, when contested, should be proven by the prosecution as a prerequisite to the authority of the court to enter judgment. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

When the record shows a lack of jurisdiction in the lower court, the appropriate action on the part of the appellate court is to arrest judgment or vacate any order entered without authority. State v. Felmet, 302 N.C. 173, 273 S.E.2d 708 (1981).  

Presumption of Regular Procedure. - On appeal to the superior court from a conviction in the district court, a presumption of regular procedure in the district court can be inferred. State v. Joyner, 33 N.C. App. 361, 235 S.E.2d 107 (1977).  

The entire record may be considered on appeal to the superior court from a conviction in the district court in searching for evidence that proper procedure was followed. State v. Joyner, 33 N.C. App. 361, 235 S.E.2d 107 (1977).  

The imposition of a greater sentence after a conviction by a jury in the superior court, upon appeal from a district court, does not violate a defendant's constitutional rights. State v. Martin, 16 N.C. App. 609, 192 S.E.2d 596 (1972).  

The offense of habitual impaired driving constitutes a separate substantive felony offense which is properly within the original exclusive jurisdiction of the superior court. State v. Priddy, 115 N.C. App. 547, 445 S.E.2d 610, cert. denied, 337 N.C. 805, 449 S.E.2d 751 (1994).  

Because felonious habitual impaired driving is a substantive felony offense, the Superior Court has jurisdiction pursuant to this section. State v. Baldwin, 117 N.C. App. 713, 453 S.E.2d 193 (1995).  

Appeal of District Court's Judgment Revoking Probation - Defendant was required to appeal the district court's judgment revoking his probation to the superior court before he was allowed to appeal that judgment to the court of appeals, and the court of appeals dismissed defendant's appeal from the district court's judgment because he had not appealed that judgment to the superior court. State v. Harless, 160 N.C. App. 78, 584 S.E.2d 339 (2003).  

When a district court revokes a defendant's probation, that defendant's appeal is to the superior court rather than the Court of Appeals of North Carolina; thus, G.S. 15A-1347, rather than G.S. 7A-272(d), governed defendant's appeal of a probation revocation and the court of appeals lacked jurisdiction to hear the appeal. State v. Hooper, 358 N.C. 122, 591 S.E.2d 514 (2004).  

II. JURISDICTION OVER MISDEMEANORS.

A. IN GENERAL.

Jurisdiction of Superior Court over Misdemeanors. - The superior court may try a misdemeanor when the conviction is appealed from the district court to the superior court for trial de novo, but has no jurisdiction to try a defendant upon warrants charging misdemeanors, where defendant has not first been tried upon the warrants in the district court and appealed to the superior court. State v. Taylor, 8 N.C. App. 544, 174 S.E.2d 872 (1970).  

Where a prosecution was instituted under statutes which created misdemeanors, for which the district court has exclusive, original jurisdiction, until defendants were tried and convicted in the district court and appealed to the superior court for a trial de novo that court had no jurisdiction of the case. State v. Bryant, 280 N.C. 407, 185 S.E.2d 854 (1972).  

The superior court has no jurisdiction to try an accused for a specific misdemeanor on the warrant of an inferior court unless he is first tried and convicted for such misdemeanor in the inferior court and appeals to the superior court from the sentence pronounced against him by the inferior court on his conviction for such misdemeanor. State v. Craig, 21 N.C. App. 51, 203 S.E.2d 401 (1974); State v. Robinson, 40 N.C. App. 514, 253 S.E.2d 311 (1979); State v. Felmet, 302 N.C. 173, 273 S.E.2d 708 (1981); State v. Martin, 97 N.C. App. 19, 387 S.E.2d 211 (1990).  

The Superior Courts of North Carolina have exclusive original jurisdiction over all criminal actions not assigned to the district court division except that the superior courts have jurisdiction to try a misdemeanor offense where (1) it is a lesser included offense of a felony properly before the court by indictment or information, (2) the charge is initiated by presentment, (3) the misdemeanor is properly consolidated for trial with a felony, (4) a plea of guilty or nolo contendere is tendered in lieu of a felony charge, or (5) a misdemeanor conviction is appealed for trial de novo, to accept a guilty plea to a lesser included or related charge. State v. Petersilie, 105 N.C. App. 233, 414 S.E.2d 41 (1992), rev'd on other grounds, 334 N.C. 169, 432 S.E.2d 832 (1993).  

Derivative Jurisdiction. - Jurisdiction of the superior court on appeal from a conviction in district court is derivative. State v. Joyner, 33 N.C. App. 361, 235 S.E.2d 107 (1977).  

The jurisdiction of the superior court for the trial of a misdemeanor, unless a circumstance enumerated in subsection (a) of this section arises, is derivative and arises only upon appeal from a conviction of the misdemeanor in district court. State v. Felmet, 302 N.C. 173, 273 S.E.2d 708 (1981); State v. Martin, 97 N.C. App. 19, 387 S.E.2d 211 (1990).  

Dismissal of Appeal for Failure to Show Jurisdiction. - The Court of Appeals did not abuse its discretion in denying defendant's motion to amend the record to show derivative jurisdiction of a misdemeanor in the superior court through appeal of a district court conviction and then dismissing defendant's appeal for failure of the record to show jurisdiction. State v. Felmet, 302 N.C. 173, 273 S.E.2d 708 (1981).  

Where Court of Appeals orders that a new trial be held in a misdemeanor prosecution originally tried in a municipal court and then tried de novo in the superior court, the case on retrial maintains its status as a case pending in the superior court on appeal from a lower court, and defendant's motion to quash the indictment on the ground that the district court has jurisdiction of the case is properly denied. State v. Patton, 5 N.C. App. 164, 167 S.E.2d 821 (1969).  

Effect of Issuing Second Warrant Charging Same Offense. - Where defendant was tried and convicted in district court, appealed to superior court, and subsequently moved to dismiss the charge pursuant to the former Speedy Trial Act, former G.S. 15A-701 through 15A-704, the court allowed defendant's motion and ordered dismissal of the case without prejudice; on that same day the magistrate issued a new warrant charging the same offense; and the trial judge, later during the same session, reopened the matter, heard additional evidence and arguments, and dismissed the case without prejudice to the State, the superior court was not divested of jurisdiction by the magistrate's issuing the second warrant, nor did the State, by securing the second warrant, waive whatever rights to appellate review it might have had. State v. Morehead, 46 N.C. App. 39, 264 S.E.2d 400, cert. denied, 300 N.C. 201, 269 S.E.2d 615 (1980).  

Error for Superior Court to Instruct on Specific Misdemeanor Not Tried in District Court. - The trial judge, on trial de novo in the superior court, erred in instructing the jury on reckless driving under subsection (a) of G.S. 20-140 and should have instructed on former subsection (c) of G.S. 20-140, where the defendant had been charged in the district court with drunken driving under former G.S. 20-138 (see now G.S. 20-138.1) but was convicted of the lesser included offense under former subsection (c) of G.S. 20-140. State v. Robinson, 40 N.C. App. 514, 253 S.E.2d 311 (1979).  

B. CHARGE INITIATED BY PRESENTMENT.

"Presentment" Defined. - In this jurisdiction, the accepted definition of the word "presentment" is as follows: "A presentment is an accusation of crime made by a grand jury on its own motion upon its own knowledge or observation, or upon information from others without any bill of indictment, but, since the enactment of former G.S. 15-137 (see now G.S. 15A-641), trials upon presentments have been abolished and a presentment amounts to nothing more than an instruction by the grand jury to the public prosecuting attorney to frame a bill of indictment." State v. Wall, 271 N.C. 675, 157 S.E.2d 363 (1967).  

"Initiated" Construed. - The term "initiated" refers to how the criminal process in superior court began, not to what the first criminal process of any kind in any court was. State v. Gunter, 111 N.C. App. 621, 433 S.E.2d 191, appeal dismissed, 335 N.C. 561, 439 S.E.2d 154 (1993).  

Language of Presentment and Indictment May Differ. - Where the language of the presentment and that contained in the bills of indictment, while not identical, dealt with the same subject matter and the charges contained in the bills were in fact initiated by the presentment, the superior court had original jurisdiction under this section. State v. Cole, 294 N.C. 304, 240 S.E.2d 355 (1978).  

Initiation Not Shown. - A prosecution for violation of former G.S. 20-105 governing unauthorized use of a conveyance was not "initiated by presentment" within the meaning of subdivision (a)(2). Although the prerequisites to conviction for the felony charged in the warrant and the misdemeanor charged in the indictment were different, the prosecution for the alleged criminal conduct of defendant in respect of the alleged unlawful taking of a car was initiated by warrant issued by the district court. It was not initiated in the superior court by presentment or otherwise. State v. Wall, 271 N.C. 675, 157 S.E.2d 363 (1967).  

The superior court had neither exclusive original jurisdiction of the misdemeanors under subdivisions (a)(1)-(5) of this section, nor derivative jurisdiction under subsection (b) where the record indicated that defendant's arrest sprang from indictments issued by the grand jury which originated in the superior court, and there was no indication in the record that a presentment preceded the indictments. State v. Petersilie, 105 N.C. App. 233, 414 S.E.2d 41 (1992), rev'd on other grounds, 334 N.C. 169, 432 S.E.2d 832 (1993).  

Jurisdiction in Superior Court Shown. - This section grants jurisdiction to the superior court in any action already properly pending in the district court if the grand jury issues a presentment and that presentment is the first accusation of the offense within superior court. Therefore, defendant's driving while impaired (DWI) action was properly under the jurisdiction of the district court and not the superior court when the citation was issued, but as soon as the grand jury issued the presentment, the superior court acquired jurisdiction. State v. Gunter, 111 N.C. App. 621, 433 S.E.2d 191, appeal dismissed, 335 N.C. 561, 439 S.E.2d 154 (1993).  

C. CONSOLIDATION WITH FELONY.

A "driving under the influence" misdemeanor charge and a manslaughter felony charge were based on the same transaction within the meaning of subdivision (a)(3). And therefore the superior court had jurisdiction of both charges and had the right to proceed to the trial on the misdemeanor charge under the joinder exception of this section, the "original jurisdiction" of the district court having been lost after nolle prosequi was entered as to the misdemeanor in that court. State v. Karbas, 28 N.C. App. 372, 221 S.E.2d 98, cert. denied, 289 N.C. 618, 223 S.E.2d 394 (1976).  

Death by Vehicle and Failure to Stop at Scene of Accident. - In a prosecution on separate bills of indictment for failing to stop an automobile at the scene of an accident in which an individual was killed (G.S. 20-166(a)) and death by vehicle (G.S. 20-141.4), where the two offenses were based on the same act or transaction, the superior court had jurisdiction of the misdemeanor offense of death by vehicle. State v. Fearing, 304 N.C. 471, 284 S.E.2d 487 (1981).  

Consolidation Upheld. - Trial court properly consolidated charges of possession of cocaine and of possession of drug paraphernalia with murder charges. State v. Chavis, 134 N.C. App. 546, 518 S.E.2d 241 (1999).  

D. GUILTY PLEA TO LESSER INCLUDED OR RELATED CHARGE.

Condition for Acceptance of Guilty Plea on Related Charge. - The acceptance of a plea of guilty by the superior court to a related charge in misdemeanor appeals from the district court is conditioned upon the requirement that the related charge be contained in a written information. State v. Craig, 21 N.C. App. 51, 203 S.E.2d 401 (1974).  

No Jurisdiction to Accept Plea. - The superior court does not have jurisdiction to accept a plea of guilty to a charge of reckless driving when defendant is before the court on appeal from a conviction in the district court for operating a motor vehicle while under the influence of intoxicating liquor. State v. Craig, 21 N.C. App. 51, 203 S.E.2d 401 (1974).  

E. PARTICULAR MISDEMEANORS.

Violation of G.S. 14-33 or G.S. 14-34. - The superior court has no original jurisdiction of a trial for the misdemeanor violation of either G.S. 14-33(b)(1) or G.S. 14-34, for one of which defendant was charged and for one of which he was convicted. Its jurisdiction of these offenses is derivative and arises only upon appeal from a conviction in district court of the misdemeanor for which he stands charged in superior court or the misdemeanor with respect to which the jury returned a guilty verdict in superior court. State v. Caldwell, 21 N.C. App. 723, 205 S.E.2d 322 (1974).  

Violation of G.S. 20-28. - A superior court has no original jurisdiction in a case involving a violation of G.S. 20-28(b), a misdemeanor; the jurisdiction of the superior court in such cases is derivative, and where the record does not disclose that defendant was convicted and sentenced in district court for this offense, the superior court is without jurisdiction to try him, and the trial in the superior court for that charge upon the original warrant is a nullity. State v. Guffey, 283 N.C. 94, 194 S.E.2d 827 (1973).  

Violation of Former G.S. 20-105. - The warrant on which defendant was arrested and bound over to superior court charged a felony, to wit, the larceny of an automobile valued at more than $200.00, and the indictment charged a misdemeanor, to wit, a violation of former G.S. 20-105, the "temporary larceny" statute. Since defendant, in the superior court, was not tried for or charged with any felony, subdivisions (a)(1), (a)(3), and (a)(4) of this section did not apply to the criminal prosecution for the violation of former G.S. 20-105. State v. Wall, 271 N.C. 675, 157 S.E.2d 363 (1967).  

§ 7A-272. Jurisdiction of district court; concurrent jurisdiction in guilty or no contest pleas for certain felony offenses; appellate and appropriate relief procedures applicable.

Statute text

(a)  Except as provided in this Article, the district court has exclusive, original jurisdiction for the trial of criminal actions, including municipal ordinance violations, below the grade of felony, and the same are hereby declared to be petty misdemeanors.  

(b)  The district court has jurisdiction to conduct preliminary examinations and to bind the accused over for trial upon waiver of preliminary examination or upon a finding of probable cause, making appropriate orders as to bail or commitment.  

(c)  With the consent of the presiding district court judge, the prosecutor, and the defendant, the district court has jurisdiction to accept a defendant's plea of guilty or no contest to a Class H or I felony if:  

(1) The defendant is charged with a felony in an information filed pursuant to G.S. 15A-644.1, the felony is pending in district court, and the defendant has not been indicted for the offense; or  

(2) The defendant has been indicted for a criminal offense but the defendant's case is transferred from superior court to district court pursuant to G.S. 15A-1029.1.  

(d)  Provisions in Chapter 15A of the General Statutes apply to a plea authorized under subsection (c) of this section as if the plea had been entered in superior court, so that a district court judge is authorized to act in these matters in the same manner as a superior court judge would be authorized to act if the plea had been entered in superior court, and appeals that are authorized in these matters are to the appellate division.  

CASE NOTES


I. General Consideration.


II. Jurisdiction over Misdemeanors.


III. Preliminary Examinations.

I. GENERAL CONSIDERATION.

State Has Burden to Show Jurisdiction. - The question of jurisdiction of the courts in this State in a criminal case is not an independent, distinct, substantive matter of exemption, immunity or defense and ought not to be regarded as an affirmative defense on which the defendant must bear the burden of proof. Rather, jurisdiction is a matter which, when contested, should be proven by the prosecution as a prerequisite to the authority of the court to enter judgment. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

When jurisdiction is challenged, in a criminal case, the State must carry the burden and show beyond a reasonable doubt that North Carolina has jurisdiction to try the accused. Former cases holding that a challenge to the jurisdiction is an affirmative defense with the burden of persuasion on the accused are no longer authoritative. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

Construction with G.S. 15A-1347 - Appeals procedure in G.S. 7A-272(d) prevail over the general rule of G.S. 15A-1347; therefore, after defendant's felony probation was revoked in district court, defendant was allowed to appeal the case to the North Carolina Court of Appeals instead of a superior court. State v. Hooper, 158 N.C. App. 654, 582 S.E.2d 331 (2003).  

Jurisdiction over a District Court's Revocation of Probation. - When a district court revokes a defendant's probation, that defendant's appeal is to the superior court rather than the Court of Appeals of North Carolina; thus, G.S. 15A-1347, rather than G.S. 7A-272(d), governed defendant's appeal of a probation revocation and the court of appeals lacked jurisdiction to hear the appeal. State v. Hooper, 358 N.C. 122, 591 S.E.2d 514 (2004).  

II. JURISDICTION OVER MISDEMEANORS.

The district court has exclusive original jurisdiction of misdemeanors, including actions to determine liability of persons for the support of dependents in any criminal proceeding. Cline v. Cline, 6 N.C. App. 523, 170 S.E.2d 645 (1969).  

Where a prosecution was instituted under statutes which created misdemeanors, for which the district court had exclusive, original jurisdiction, until defendants were tried and convicted in the district court and appealed to the superior court for a trial de novo that court had no jurisdiction of the case. State v. Bryant, 280 N.C. 407, 185 S.E.2d 854 (1972).  

It is fundamental that the district courts of this state have exclusive original jurisdiction of misdemeanors, and the jurisdiction of the superior court is derivative and arises only upon an appeal from a conviction of the misdemeanor in the district court. State v. McKoy, 44 N.C. App. 516, 261 S.E.2d 226, cert. denied, 299 N.C. 546, 265 S.E.2d 405 (1980).  

But Court Is Without Jurisdiction to Impose Sentence for Felony. - District courts are without jurisdiction to impose sentences in felony cases. State v. Jackson, 14 N.C. App. 75, 187 S.E.2d 470 (1972).  

What Jurisdictional Issues May Arise. - Because the General Assembly has given the District Court Division statewide jurisdiction to hear misdemeanors, jurisdictional issues should arise only to determine: (1) whether North Carolina courts can hear the case, and (2) which division of the General Court of Justice must first try the matter. State v. Bolt, 81 N.C. App. 133, 344 S.E.2d 51 (1986).  

Derivative Jurisdiction of Superior Court over Misdemeanors. - The jurisdiction of the superior court over a misdemeanor, unless a circumstance enumerated in G.S. 7A-271(a) arises, is a derivative and arises only upon appeal from a conviction of the misdemeanor in district court. State v. Martin, 97 N.C. App. 19, 387 S.E.2d 211 (1990).  

Generally, the superior court has no jurisdiction to try a defendant on a misdemeanor charge unless he was first tried, convicted and sentenced in district court and then appeals the judgment for a trial de novo in superior court. State v. Martin, 97 N.C. App. 19, 387 S.E.2d 211 (1990).  

The constitutional right of a defendant charged with a misdemeanor to have a jury trial is not infringed by the fact that he has first to submit to trial without a jury in the district court and then appeal to superior court in order to obtain a jury trial. State v. Sherron, 4 N.C. App. 386, 166 S.E.2d 836 (1969).  

Demand for Jury Trial Not Ground for Removal. - Where, upon defendant's demand for a jury trial on a charge of driving without an operator's license, the district court ordered defendant to appear at the next session of superior court, the district judge apparently being of opinion that the defendant by moving for a jury trial could avoid trial in the district court and have his case transferred forthwith for trial in the superior court, the district court acted under a misapprehension of the law and erred by failing to proceed to trial of defendant for this criminal offense in accordance with the accusation contained in the warrant. State v. Wall, 271 N.C. 675, 157 S.E.2d 363 (1967).  

Where Court of Appeals orders that a new trial be held in a misdemeanor prosecution originally tried in a municipal court and then tried de novo in the superior court, the case on retrial maintains its status as a case pending in the superior court on appeal from a lower court, and defendant's motion to quash the indictment on the ground that the district court has jurisdiction of the case is properly denied. State v. Patton, 5 N.C. App. 164, 167 S.E.2d 821 (1969).  

Effect of Issuing Second Warrant Charging Same Offense. - Where defendant was tried and convicted in district court, appealed to superior court, and subsequently moved to dismiss the charge pursuant to the former Speedy Trial Act, former G.S. 15A-701 through 15A-704; the court allowed defendant's motion and ordered dismissal of the case without prejudice; on that same day the magistrate issued a new warrant charging the same offense; and the trial judge, later during the same session, reopened the matter, heard additional evidence and arguments and dismissed the case without prejudice to the State, the superior court was not divested of jurisdiction by the magistrate's issuing the second warrant, nor did the State, by securing the second warrant, waive whatever rights to appellate review it might have had. State v. Morehead, 46 N.C. App. 39, 264 S.E.2d 400, cert. denied, 300 N.C. 201, 269 S.E.2d 615 (1980).  

Driving Under the Influence. - This section grants jurisdiction to the superior court in any action already properly pending in the district court if the grand jury issues a presentment and that presentment is the first accusation of the offense within superior court. Therefore, defendant's driving while impaired (DWI) action was properly under the jurisdiction of the district court and not the superior court when the citation was issued, but as soon as the grand jury issued the presentment, the superior court acquired jurisdiction. State v. Gunter, 111 N.C. App. 621, 433 S.E.2d 191, appeal dismissed, 335 N.C. 561, 439 S.E.2d 154 (1993).  

A "driving under the influence" misdemeanor charge and a manslaughter felony charge were based on the same transaction within the meaning of G.S. 7A-271(a)(3), and therefore the superior court had jurisdiction of both charges and had the right to proceed to the trial on the misdemeanor charge under the joinder exception of G.S. 7A-271, the "original jurisdiction" of the district court having been lost after nolle prosequi was entered as to the misdemeanor in that court. State v. Karbas, 28 N.C. App. 372, 221 S.E.2d 98, cert. denied, 289 N.C. 618, 223 S.E.2d 394 (1976).  

Violation of G.S. 20-7(a). - The district court had jurisdiction to try defendant on a warrant charging operation of an automobile without an operator's license in violation of G.S. 20-7(a). State v. Wall, 271 N.C. 675, 157 S.E.2d 363 (1967).  

III. PRELIMINARY EXAMINATIONS.

A preliminary hearing is not a trial, but is simply an inquiry into whether the accused should be discharged or whether, on the other hand, there is probable cause to submit the State's evidence to the grand jury and seek a bill of indictment to the end that the accused may be placed upon trial. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972); State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

Preliminary Hearing Not Required. - A preliminary hearing is not a necessary step in the prosecution of a person accused of crime, and an accused person is not entitled to a preliminary hearing as a matter of substantive right. State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

A preliminary hearing is not an essential prerequisite to the finding of a bill of indictment and it is proper to try the accused upon a bill of indictment without a preliminary hearing. State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

When performing his duties under subsection (b) of this section, the district judge sits only as an examining magistrate in all felony cases, because the trial of felonies is beyond the jurisdiction of the district court. State v. Bass, 280 N.C. 435, 186 S.E.2d 384 (1972); State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

In his capacity as examining magistrate, the district judge is concerned only with determining (1) whether a felonious offense has been committed, and (2) whether there is probable cause to charge the prisoner therewith. State v. Bass, 280 N.C. 435, 186 S.E.2d 384 (1972).  

The district judge, in his capacity as committing magistrate, passes only on the narrow question of whether probable cause exists and, if so, the fixing of bail if the offense is bailable. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972).  

District Judge Does Not Render a Verdict. - The district judge, when sitting as a committing magistrate as authorized by subsection (b) of this section, does not render a verdict; and a discharge of the accused is not an acquittal and does not bar a later indictment. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972); State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

Or Have Authority to Dismiss First-Degree Murder Charge. - A district judge sitting as a committing magistrate in a preliminary hearing has no authority to dismiss a first-degree murder charge. State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

§ 7A-273. Powers of magistrates in infractions or criminal actions.

Statute text

In criminal actions or infractions, any magistrate has power:  

(1) In infraction cases in which the maximum penalty that can be imposed is not more than fifty dollars ($50.00), exclusive of costs, or in Class 3 misdemeanors, other than the types of infractions and misdemeanors specified in subdivision (2) of this section, to accept guilty pleas or admissions of responsibility and enter judgment;  

(2) In misdemeanor or infraction cases involving alcohol offenses under Chapter 18B of the General Statutes, traffic offenses, hunting, fishing, State park and recreation area rule offenses under Chapter 113 of the General Statutes, boating offenses under Chapter 75A of the General Statutes, and littering offenses under G.S. 14-399(c) and G.S. 14-399(c1), to accept written appearances, waivers of trial or hearing and pleas of guilty or admissions of responsibility, in accordance with the schedule of offenses and fines or penalties promulgated by the Conference of Chief District Judges pursuant to G.S. 7A-148, and in such cases, to enter judgment and collect the fines or penalties and costs;  

(2a) In misdemeanor cases involving the violation of a county ordinance authorized by law regulating the use of dune or beach buggies or other power-driven vehicles specified by the governing body of the county on the foreshore, beach strand, or the barrier dune system, to accept written appearances, waivers of trial or hearing, and pleas of guilty or admissions of responsibility, in accordance with the schedule of offenses and fines or penalties promulgated by the Conference of Chief District Court Judges pursuant to G.S. 7A-148, and in such cases, to enter judgment and collect the fines or penalties and costs;  

(3) To issue arrest warrants valid throughout the State;  

(4) To issue search warrants valid throughout the county;  

(5) To grant bail before trial for any noncapital offense;  

(6) Notwithstanding the provisions of subdivision (1) of this section, to hear and enter judgment as the chief district judge shall direct in all worthless check cases brought under G.S. 14-107, when the amount of the check is two thousand dollars ($2,000) or less. Provided, however, that under this section magistrates may not impose a prison sentence longer than 30 days;  

(7) To conduct an initial appearance as provided in G.S. 15A-511; and  

(8) To accept written appearances, waivers of trial and pleas of guilty in violations of G.S. 14-107 when the amount of the check is two thousand dollars ($2,000) or less, restitution, including service charges and processing fees allowed by G.S. 14-107, is made, and the warrant does not charge a fourth or subsequent violation of this statute, and in these cases to enter judgments as the chief district judge directs.  

(9) Repealed by Session Laws 1991 (Regular Session, 1992), c. 900, s. 118(d).  

CASE NOTES

State Has Burden to Show Jurisdiction. - When jurisdiction is challenged, in a criminal case, the State must carry the burden and show beyond a reasonable doubt that North Carolina has jurisdiction to try the accused. Former cases holding that a challenge to the jurisdiction is an affirmative defense with the burden of persuasion on the accused are no longer authoritative. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

The question of jurisdiction of the court in a criminal case is not an independent, distinct, substantive matter of exemption, immunity or defense and ought not to be regarded as an affirmative defense on which the defendant must bear the burden of proof. Rather, jurisdiction is a matter which, when contested, should be proven by the prosecution as a prerequisite to the authority of the court to enter judgment. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

§ 7A-290. Appeals from district court in criminal cases; notice; appeal bond.

Statute text

Any defendant convicted in district court before the magistrate may appeal to the district court for trial de novo before the district court judge. Any defendant convicted in district court before the judge may appeal to the superior court for trial de novo. Notice of appeal may be given orally in open court, or to the clerk in writing within 10 days of entry of judgment. Upon expiration of the 10-day period in which an appeal may be entered, if an appeal has been entered and not withdrawn, the clerk shall transfer the case to the district or superior court docket. The original bail shall stand pending appeal, unless the judge orders bail denied, increased, or reduced.  

CASE NOTES


I. General Consideration.


II. Appeal to Superior Court.

I. GENERAL CONSIDERATION.

This section and G.S. 49-7, when properly construed together, are not inconsistent. State v. Coffey, 3 N.C. App. 133, 164 S.E.2d 39 (1968).  

Hence, the proviso in G.S. 49-7 was not repealed either expressly or by implication by enactment of this section. State v. Coffey, 3 N.C. App. 133, 164 S.E.2d 39 (1968).  

Purpose of State's de novo procedure is to provide all criminal defendants charged with misdemeanor violations the right to a "speedy trial" in the district court and to offer them an opportunity to learn about the State's case without revealing their own. State v. Brooks, 287 N.C. 392, 215 S.E.2d 111 (1975).  

Validity of Trial Without Jury in Lower Court. - The fact that a right of appeal was given where the defendant was convicted in the lower court without the intervention of a jury has generally been regarded as a sufficient reason, in support of the validity of such trials without a jury in the inferior tribunal, as by appealing the defendant secures his right to a jury trial in the superior court, and therefore cannot justly complain that he has been deprived of his constitutional right. State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970); State v. Coats, 17 N.C. App. 407, 194 S.E.2d 366 (1973).  

II. APPEAL TO SUPERIOR COURT.

Trial de novo in the superior court is a new trial from beginning to end, on both law and facts, disregarding completely the plea, trial, verdict and judgment below; and the superior court judgment entered upon conviction there is wholly independent of any judgment which was entered in the inferior court. State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970); State v. Coats, 17 N.C. App. 407, 194 S.E.2d 366 (1973); State v. Williams, 41 N.C. App. 287, 254 S.E.2d 649, cert. denied, 297 N.C. 699, 259 S.E.2d 297 (1979).  

And Lower Court Judgment Is Annulled. - When an appeal of right is taken to the superior court, in contemplation of law it is as if the case had been brought there originally and there had been no previous trial. The judgment appealed from is completely annulled and is not thereafter available for any purpose. State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970), cert. denied, 403 U.S. 940, 91 S. Ct. 2258, 29 L. Ed. 2d 719 (1971); State v. Bryant, 11 N.C. App. 423, 181 S.E.2d 211 (1971); State v. Coats, 17 N.C. App. 407, 194 S.E.2d 366 (1973).  

And May Be Ignored Even Where Defendant Was Denied Constitutional Rights. - The superior court division, as the trial court upon appeal and trial de novo, is generally justified in disregarding completely the plea, trial, verdict and judgment below, even in those situations in which the inferior court has not granted the defendant his constitutional rights. State v. Williams, 41 N.C. App. 287, 254 S.E.2d 649, cert. denied, 297 N.C. 699, 259 S.E.2d 297 (1979).  

Defendants are entitled to a trial de novo in the superior court even though their trials in the inferior court were free from error. State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970); State v. Coats, 17 N.C. App. 407, 194 S.E.2d 366 (1973).  

Even After Guilty Plea. - An appeal from a conviction in an inferior court entitles the defendant to a trial de novo in the superior court as a matter of right, and this is true even when an accused pleads guilty in the inferior court. State v. Bryant, 11 N.C. App. 423, 181 S.E.2d 211 (1971).  

An accused in a criminal case is entitled to a trial de novo as a matter of right on appeal to the superior court from an inferior court, even when the accused entered a guilty plea in the inferior court. State v. Fox, 34 N.C. App. 576, 239 S.E.2d 471 (1977).  

But State Not Bound by Plea Bargain After Defendant Appeals. - Where a defendant originally charged with felonies entered guilty pleas to misdemeanors in the district court pursuant to a plea bargain with the State, but then appealed to the superior court for a trial de novo, the State was not bound by the agreement and could try the defendant upon the felony charges or any lesser included offenses. State v. Fox, 34 N.C. App. 576, 239 S.E.2d 471 (1977).  

Waiver of Right of Appeal. - By acquiescing in the terms of the judgment of the district court by paying a fine and costs, defendant waived his statutory right of appeal to the superior court. State v. Vestal, 34 N.C. App. 610, 239 S.E.2d 275 (1977).  

Transcript of District Court Proceedings Not Required. - State's de novo procedure has no requirement that a defendant purchase and provide the superior court with a transcript of the district court proceedings in order to secure full appellate review. State v. Brooks, 287 N.C. 392, 215 S.E.2d 111 (1975).  

There is no merit in the argument that a transcript of the district court proceedings is needed for an effective appeal for trial de novo in superior court. State v. Brooks, 287 N.C. 392, 215 S.E.2d 111 (1975).  

Nor Is Indigent Entitled to Free Transcript. - There are no constitutional infirmities in the denial of a free transcript of the district court proceedings to an indigent defendant. State v. Brooks, 287 N.C. 392, 215 S.E.2d 111 (1975).  

Correction of Clerical Error Is Not New Judgment. - Defendant's purported appeal was untimely because it was not made within 10 days of the original judgment in which the defendant was found guilty of attempted simple assault, simple assault and communicating threats; the district court's intervening correction of various errors on the sentencing form did not constitute a new judgment from which to start counting the ten days. State v. Linemann, 135 N.C. App. 734, 522 S.E.2d 781 (1999).  

Inquiry as to Failure to Testify Below. - In a superior court trial for driving under the influence, the State, by inquiring into defendant's failure to testify in district court, did more than attempt to impeach defendant with his prior silence, considering his allegedly belated attempt to establish a defense, but also adversely implicated defendant's right not to testify in district court. State v. Ferrell, 75 N.C. App. 156, 330 S.E.2d 225, cert. denied and appeal dismissed, 314 N.C. 333, 333 S.E.2d 492 (1985).  

Sentence in Superior Court May Be Lighter or Heavier Than That Imposed by District Court. - Inasmuch as the trial in the superior court is without regard to the proceedings in the district court, the judge of the superior court is necessarily required to enter his own independent judgment. His sentence may be lighter or heavier than that imposed by the inferior court, provided, of course, it does not exceed the maximum punishment which the inferior court could have imposed. State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970), cert. denied, 403 U.S. 940, 91 S. Ct. 2258, 29 L. Ed. 2d 719 (1971).  

In the sound discretion of the superior court judge, the defendant's sentence may be lighter or heavier than that imposed in the district court provided that it does not exceed the statutory maximum. State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970).  

And Heavier Sentence Does Not Violate Constitutional or Statutory Rights. - The fact that a defendant received a greater sentence in the superior court than he received in a recorder's court is no violation of his constitutional or statutory rights. State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970), cert. denied, 403 U.S. 940, 91 S. Ct. 2258, 29 L. Ed. 2d 719 (1971); State v. Coats, 17 N.C. App. 407, 194 S.E.2d 366 (1973).  

The fact that defendants received a greater sentence in the superior court than they received in the district court is no violation of their constitutional rights. State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970).  

But Reasons for Imposing Heavier Sentence Must Affirmatively Appear. - Whenever a judge imposes a more severe sentence upon a defendant after a new trial, the reasons for his doing so must affirmatively appear. Those reasons must be based upon objective information concerning identifiable conduct on the part of the defendant occurring after the time of the original sentencing proceeding. And the factual data upon which the increased sentence is based must be made part of the record, so that the constitutional legitimacy of the increased sentence may be fully reviewed on appeal. State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970), cert. denied, 403 U.S. 940, 91 S. Ct. 2258, 29 L. Ed. 2d 719 (1971).  

Remand to District Court. - Where the appeal has been docketed in the superior court, the judge presiding, at term, has the authority, upon satisfactory cause shown and with the consent of the defendant, to remand the case to the inferior court for clarifying judgment or other proceedings. This would reinstate the case and revest the inferior court with jurisdiction. State v. Bryant, 11 N.C. App. 423, 181 S.E.2d 211 (1971).  

Same - Cause or Consent of Defendant Required. - Where a defendant has appealed for trial de novo in superior court, a judge of that court has no authority, absent satisfactory cause shown or without the consent of the defendant, to dismiss the appeal and remand the case for compliance with the judgment of the district court. State v. Fox, 34 N.C. App. 576, 239 S.E.2d 471 (1977).  

Failure to Appear in Court or Consent to Dismissal. - Where the defendant neither appears in court when his case is called nor consents to dismissal of his appeal, the trial judge is without authority to dismiss the appeal and remand the case to the district court for compliance with the judgment of that court. The defendant is entitled to a trial as if the case originated in the superior court. State v. Bryant, 11 N.C. App. 423, 181 S.E.2d 211 (1971).  

§ 7A-291. Additional powers of district court judges.

Statute text

In addition to the jurisdiction and powers assigned in this Chapter, a district court judge has the following powers:  

(1) To administer oaths;  

(2) To punish for contempt;  

(3) To compel the attendance of witnesses and the production of evidence;  

(4) To set bail;  

(5) To issue arrest warrants valid throughout the State, and search warrants valid throughout the district of issue; and  

(6) To issue all process and orders necessary or proper in the exercise of his powers and authority, and to effectuate his lawful judgments and decrees.  

CASE NOTES

No Power When No Action Pending. - Without an action pending before it, the district court was without jurisdiction to enter an order pursuant to G.S. 7A-291(6). In re Transp. of Juveniles, 102 N.C. App. 806, 403 S.E.2d 557 (1991).  

This statute was not intended to give a district court judge the power to enter an order ex mero motu when no action is before the court. In re Transp. of Juveniles, 102 N.C. App. 806, 403 S.E.2d 557 (1991).  

§ 7A-292. Additional powers of magistrates.

Statute text

In addition to the jurisdiction and powers assigned in this Chapter to the magistrate in civil and criminal actions, each magistrate has the following additional powers:  

(1) To administer oaths;  

(2) To punish for direct criminal contempt subject to the limitations contained in Chapter 5A of the General Statutes of North Carolina;  

(3) When authorized by the chief district judge, to take depositions and examinations before trial;  

(4) To issue subpoenas and capiases valid throughout the county;  

(5) To take affidavits for the verification of pleadings;  

(6) To issue writs of habeas corpus ad testificandum, as provided in G.S. 17-41;  

(7) To assign a year's allowance to the surviving spouse and a child's allowance to the children as provided in Chapter 30, Article 4, of the General Statutes;  

(8) To take acknowledgments of instruments, as provided in G.S. 47-1;  

(9) To perform the marriage ceremony, as provided in G.S. 51-1;  

(10) To take acknowledgment of a written contract or separation agreement between husband and wife; and  

(11) Repealed by Session Laws 1973, c. 503, s. 9.  

(12) To assess contribution for damages or for work done on a dam, canal, or ditch, as provided in G.S. 156-15.  

(13) Repealed by Session Laws 1973, c. 503, s. 9.  

(14) To accept the filing of complaints and to issue summons pursuant to Article 4 of Chapter 42A of the General Statutes in expedited eviction proceedings when the office of the clerk of superior court is closed.  

§ 7A-304. Costs in criminal actions.

Statute text

(a)  In every criminal case in the superior or district court, wherein the defendant is convicted, or enters a plea of guilty or nolo contendere, or when costs are assessed against the prosecuting witness, the following costs shall be assessed and collected, except that when the judgment imposes an active prison sentence, costs shall be assessed and collected only when the judgment specifically so provides, and that no costs may be assessed when a case is dismissed.  

(1) For each arrest or personal service of criminal process, including citations and subpoenas, the sum of five dollars ($5.00), to be remitted to the county wherein the arrest was made or process was served, except that in those cases in which the arrest was made or process served by a law-enforcement officer employed by a municipality, the fee shall be paid to the municipality employing the officer.  

(2) For the use of the courtroom and related judicial facilities, the sum of twelve dollars ($12.00) in the district court, including cases before a magistrate, and the sum of thirty dollars ($30.00) in superior court, to be remitted to the county in which the judgment is rendered. In all cases where the judgment is rendered in facilities provided by a municipality, the facilities fee shall be paid to the municipality. Funds derived from the facilities fees shall be used exclusively by the county or municipality for providing, maintaining, and constructing adequate courtroom and related judicial facilities, including: adequate space and furniture for judges, district attorneys, public defenders and other personnel of the Office of Indigent Defense Services, magistrates, juries, and other court related personnel; office space, furniture and vaults for the clerk; jail and juvenile detention facilities; free parking for jurors; and a law library (including books) if one has heretofore been established or if the governing body hereafter decides to establish one. In the event the funds derived from the facilities fees exceed what is needed for these purposes, the county or municipality may, with the approval of the Administrative Officer of the Courts as to the amount, use any or all of the excess to retire outstanding indebtedness incurred in the construction of the facilities, or to reimburse the county or municipality for funds expended in constructing or renovating the facilities (without incurring any indebtedness) within a period of two years before or after the date a district court is established in such county, or to supplement the operations of the General Court of Justice in the county.  

(3) For the retirement and insurance benefits of both State and local government law-enforcement officers, the sum of six dollars and twenty-five cents ($6.25), to be remitted to the State Treasurer. Fifty cents (50o) of this sum shall be administered as is provided in Article 12C of Chapter 143 of the General Statutes. Five dollars and seventy-five cents ($5.75) of this sum shall be administered as is provided in Article 12E of Chapter 143 of the General Statutes, with one dollar and twenty-five cents ($1.25) being administered in accordance with the provisions of G.S. 143-166.50(e).  

(3a) For the supplemental pension benefits of sheriffs, the sum of seventy-five cents (75o) to be remitted to the Department of Justice and administered under the provisions of Article 12G of Chapter 143 of the General Statutes.  

(4) For support of the General Court of Justice, the sum of seventy-six dollars ($76.00) in the district court, including cases before a magistrate, and the sum of eighty-three dollars ($83.00) in the superior court, to be remitted to the State Treasurer. For a person convicted of a felony in superior court who has made a first appearance in district court, both the district court and superior court fees shall be assessed. The State Treasurer shall remit the sum of one dollar and five cents ($1.05) of each fee collected under this subdivision to the North Carolina State Bar for the provision of services described in G.S. 7A-474.4, and ninety-five cents ($.95) of each fee collected under this subdivision to the North Carolina State Bar for the provision of services described in G.S. 7A-474.19.  

(5) For using pretrial release services, the district or superior court judge shall, upon conviction, impose a fee of fifteen dollars ($15.00) to be remitted to the county providing the pretrial release services. This cost shall be assessed and collected only if the defendant had been accepted and released to the supervision of the agency providing the pretrial release services.  

(6) For support of the General Court of Justice, for the issuance by the clerk of a report to the Division of Motor Vehicles pursuant to G.S. 20-24.2, the sum of fifty dollars ($50.00), to be remitted to the State Treasurer. Upon a showing to the court that the defendant failed to appear because of an error or omission of a judicial official, a prosecutor, or a law-enforcement officer, the court shall waive this fee.  

(7) For the services of the State Bureau of Investigation laboratory facilities, the district or superior court judge shall, upon conviction, order payment of the sum of three hundred dollars ($300.00) to be remitted to the Department of Justice for support of the State Bureau of Investigation. This cost shall be assessed only in cases in which, as part of the investigation leading to the defendant's conviction, the laboratories have performed DNA analysis of the crime, tests of bodily fluids of the defendant for the presence of alcohol or controlled substances, or analysis of any controlled substance possessed by the defendant or the defendant's agent. The court may waive or reduce the amount of the payment required by this subdivision upon a finding of just cause to grant such a waiver or reduction.  

(a1)  Repealed by Session Laws 1997-475, s. 4.1.  

(b)  On appeal, costs are cumulative, and costs assessed before a magistrate shall be added to costs assessed in the district court, and costs assessed in the district court shall be added to costs assessed in the superior court, except that the fee for the Law-Enforcement Officers' Benefit and Retirement Fund and the Sheriffs' Supplemental Pension Fund and the fee for pretrial release services shall be assessed only once in each case. No superior court costs shall be assessed against a defendant who gives notice of appeal from the district court but withdraws it prior to the expiration of the 10-day period for entering notice of appeal. When a case is reversed on appeal, the defendant shall not be liable for costs, and the State shall be liable for the cost of printing records and briefs in the Appellate Division.  

(c)  Witness fees, expenses for blood tests and comparisons incurred by G.S. 8-50.1(a), jail fees and cost of necessary trial transcripts shall be assessed as provided by law in addition to other costs set out in this section. Nothing in this section shall limit the power or discretion of the judge in imposing fines or forfeitures or ordering restitution.  

(d) (1)  In any criminal case in which the liability for costs, fines, restitution, or any other lawful charge has been finally determined, the clerk of superior court shall, unless otherwise ordered by the presiding judge, disburse such funds when paid in accordance with the following priorities:  

a. Sums in restitution to the victim entitled thereto;  

b. Costs due the county;  

c. Costs due the city;  

d. Fines to the county school fund;  

e. Sums in restitution prorated among the persons other than the victim entitled thereto;  

f. Costs due the State;  

g. Attorney's fees, including appointment fees assessed pursuant to G.S. 7A-455.1.  

(2) Sums in restitution received by the clerk of superior court shall be disbursed when:  

a. Complete restitution has been received; or  

b. When, in the opinion of the clerk, additional payments in restriction will not be collected; or  

c. Upon the request of the person or persons entitled thereto; and  

d. In any event, at least once each calendar year.  

(e)  Unless otherwise provided by law, the costs assessed pursuant to this section for criminal actions disposed of in the district court are also applicable to infractions disposed of in the district court. The costs assessed in superior court for criminal actions appealed from district court to superior court are also applicable to infractions appealed to superior court. If an infraction is disposed of in the superior court pursuant to G.S. 7A-271(d), costs applicable to the original charge are applicable to the infraction.  

CASE NOTES

Appointment Fee Under G.S. 7A-455.1. - G.S. 7A-455.1(b), which required payment of the appointment fee regardless of the outcome of the proceedings was severed in order to allow the State to assess the appointment fee against convicted defendants as constitutionally allowed under N.C. Const. art. I, § 23; G.S. 7A-455.1(a), requiring payment at the time of the appointment was also severed, as it was inconsistent with the ruling that the appointment fee was a cost, and as pursuant to G.S. 7A-304(a), costs, including the pretrial release services fee under § 7A-304(a)(5) and and the North Carolina State Bureau of Investigation laboratory fee under G.S. 7A-304(a)(7), were assessed only after a defendant was convicted or entered a plea of guilty or nolo contendere. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Portion of the appointment fee provided for by G.S. 7A-455.1(a) allocated to the North Carolina Court Information Technology Fund is effectively indistinguishable from the facilities fee imposed under G.S. 7A-304(a)(2); the appointment fee operates to supplement funds otherwise available to the North Carolina Judicial Department for court information technology and office automation needs, thus defraying expenses incurred by the State in the operation and maintenance of the court system under G.S. 7A-343.2, and it should be assessed in the same manner as the facilities fee and any other cost of prosecution - against convicted defendants only. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

"Facilities Fee". - In cases which were instituted after the establishment of the district court, the costs, including a "facilities fee," shall be assessed according to G.S. 7A-300 through 7A-317.1. The "facilities fee" assessed in this classification of cases shall be disbursed monthly by the clerk of superior court to the county or municipality providing the facilities. Blackwell v. Montague, 15 N.C. App. 564, 190 S.E.2d 384 (1972).  

Trial judges are authorized to tax court costs, and if the court misused its authority in taxing costs against pauper plaintiff, that error was waived by her failure to appeal therefrom. Schaffner v. Pantelakos, 98 N.C. App. 399, 391 S.E.2d 41 (1990).  

§ 7A-312. Uniform fees for jurors; meals.

Statute text

A juror in the General Court of Justice including a petit juror, or a coroner's juror, but excluding a grand juror, shall receive twelve dollars ($12.00) per day, except that if any person serves as a juror for more than five days in any 24-month period, the juror shall receive thirty dollars ($30.00) per day for each day of service in excess of five days. A grand juror shall receive twelve dollars ($12.00) per day. A juror required to remain overnight at the site of the trial shall be furnished adequate accommodations and subsistence. If required by the presiding judge to remain in a body during the trial of a case, meals shall be furnished the jurors during the period of sequestration. Jurors from out of the county summoned to sit on a special venire shall receive mileage at the same rate as State employees.  

§ 7A-313. Uniform jail fees.

Statute text

Persons who are lawfully confined in jail awaiting trial shall be liable to the county or municipality maintaining the jail in the sum of five dollars ($5.00) for each 24 hours' confinement, or fraction thereof, except that a person so confined shall not be liable for this fee if the case or proceeding against him is dismissed, or if acquitted, or if judgment is arrested, or if probable cause is not found, or if the grand jury fails to return a true bill.  

Persons who are ordered to pay jail fees pursuant to a probationary sentence shall be liable to the county or municipality maintaining the jail at the same per diem rate paid by the Department of Correction to local jails for maintaining a prisoner, as set by the General Assembly in its appropriations acts.  

§ 7A-314. Uniform fees for witnesses; experts; limit on number.

Statute text

(a)  A witness under subpoena, bound over, or recognized, other than a salaried State, county, or municipal law-enforcement officer, or an out-of-state witness in a criminal case, whether to testify before the court, Judicial Standards Commission, jury of view, magistrate, clerk, referee, commissioner, appraiser, or arbitrator shall be entitled to receive five dollars ($5.00) per day, or fraction thereof, during his attendance, which, except as to witnesses before the Judicial Standards Commission, must be certified to the clerk of superior court.  

(b)  A witness entitled to the fee set forth in subsection (a) of this section, and a law-enforcement officer who qualifies as a witness, shall be entitled to receive reimbursement for travel expenses as follows:  

(1) A witness whose residence is outside the county of appearance but within 75 miles of the place of appearance shall be entitled to receive mileage reimbursement at the rate currently authorized for State employees, for each mile necessarily traveled from his place of resident to the place of appearance and return, each day.  

(2) A witness whose residence is outside the county of appearance and more than 75 miles from the place of appearance shall be entitled to receive mileage reimbursement at the rate currently authorized State employees for one round-trip from his place of residence to the place of appearance. A witness required to appear more than one day shall be entitled to receive reimbursement for actual expenses incurred for lodging and meals not to exceed the maximum currently authorized for State employees, in lieu of daily mileage.  

(c)  A witness who resides in a state other than North Carolina and who appears for the purpose of testifying in a criminal action and proves his attendance may be compensated at the rate allowed to State officers and employees by subdivisions (1) and (2) of G.S. 138-6(a) for one round-trip from his place of residence to the place of appearance, and five dollars ($5.00) for each day that he is required to travel and attend as a witness, upon order of the court based upon a finding that the person was a necessary witness. If such a witness is required to appear more than one day, he is also entitled to reimbursement for actual expenses incurred for lodging and meals, not to exceed the maximum currently authorized for State employees.  

(d)  An expert witness, other than a salaried State, county, or municipal law-enforcement officer, shall receive such compensation and allowances as the court, or the Judicial Standards Commission, in its discretion, may authorize. A law-enforcement officer who appears as an expert witness shall receive reimbursement for travel expenses only, as provided in subsection (b) of this section. Compensation of experts provided under G.S. 7A-454 shall be in accordance with rules established by the Office of Indigent Defense Services.  

(e)  If more than two witnesses are subpoenaed, bound over, or recognized, to prove a single material fact, the expense of the additional witnesses shall be borne by the party issuing or requesting the subpoena.  

(f)  In a criminal case when a person who does not speak or understand the English language is an indigent defendant, a witness for an indigent defendant, or a witness for the State and the court appoints a language interpreter to assist that defendant or witness in the case, the reasonable fee for the interpreter's services, as set by the court, are payable from funds appropriated to the Administrative Office of the Courts.  

CASE NOTES

The court's power to tax costs is entirely dependent upon statutory authorization. State v. Johnson, 282 N.C. 1, 191 S.E.2d 641 (1972).  

Subsections (a) and (d) of this section must be considered together. State v. Johnson, 282 N.C. 1, 191 S.E.2d 641 (1972).  

As to expert witnesses, subsection (d) modifies subsection (a) by permitting the court, in its discretion, to increase their compensation and allowances, but the modification relates only to the amount of an expert witness's fee; it does not abrogate the requirement that all witnesses must be subpoenaed before they are entitled to compensation. State v. Johnson, 282 N.C. 1, 191 S.E.2d 641 (1972).  

Unless an expert witness is subpoenaed, the witness' fees are not generally recognized as costs. Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 (1985).  

Experts Must Be Subpoenaed. - Where one expert was not served with a subpoena and another was unsure as to what a subpoena was, the trial court did not have the authority to order defendants to pay expert witness expenses as costs. Rogers v. Sportsworld of Rocky Mount, Inc., 134 N.C. App. 709, 518 S.E.2d 551 (1999).  

It is error for a trial court to tax an expert witness fee as part of the costs when the expert has not testified pursuant to a subpoena. Craven v. Chambers, 56 N.C. App. 151, 287 S.E.2d 905 (1982), overruled on other grounds, Johnson v. Ruark Ob. & Gyn. Assocs., 327 N.C. 283, 395 S.E.2d 85 (1990).  

Trial court properly allowed expert witness fees under subsection (d) since defendant deposed the experts pursuant to a subpoena. Town of Chapel Hill v. Fox, 120 N.C. App. 630, 463 S.E.2d 421 (1995).  

Trial court erred in awarding expert witness fees under G.S. 113A-66(c) of the North Carolina Sedimentation Pollution Control Act of 1973, G.S. 113A-50 et seq., where there was no showing that the expert witnesses appeared under subpoena. Whiteside Estates, Inc. v. Highlands Cove, L.L.C., 146 N.C. App. 449, 553 S.E.2d 431 (2001).  

Trial court erred by granting a pedestrian's request for reimbursement of payments he made to expert witnesses without finding that the pedestrian's expert witnesses were subpoenaed. Overton v. Purvis, 162 N.C. App. 241, 591 S.E.2d 18 (2004).  

Witness Must Be Subpoenaed. - While the trial court may award or decline to award witness fees as an exercise of discretion, it may not decline to exercise its discretion by making this determination as a matter of law; this rule does not apply where the witness was not subpoenaed. Holtman v. Reese, 119 N.C. App. 747, 460 S.E.2d 338 (1995).  

Trial Court's Discretion Supersedes Even the Issuance of Subpoenas. - But trial court's denial of plaintiff's request for expert witness fees, even if subpoenas were issued, was not an abuse of its discretion. Blackmon v. Bumgardner, 135 N.C. App. 125, 519 S.E.2d 335 (1999).  

Where witnesses did not testify in obedience to a subpoena, the trial court was without authority to allow them expert fees or to tax the losing party with the costs of their attendance. State v. Johnson, 282 N.C. 1, 191 S.E.2d 641 (1972); Couch v. Couch, 18 N.C. App. 108, 196 S.E.2d 64 (1973); Brandenburg Land Co. v. Champion Int'l Corp., 107 N.C. App. 102, 418 S.E.2d 526 (1992).  

§ 7A-316. Payment of witness fees in criminal actions.

Statute text

A witness in a criminal action who is entitled to a witness fee and who proves his attendance prior to assessment of the bill of costs shall be paid by the clerk from State funds and the amount disbursed shall be assessed in the bill of costs. When the State is liable for the fee, a witness who proves his attendance not later than the last day of court in the week in which the trial was completed shall be paid by the clerk from State funds. If more than two witnesses shall be subpoenaed, bound over, or recognized, to prove a single material fact, disbursements to such additional witnesses shall be charged against the party issuing or requesting the subpoena.  

§ 7A-411. Establishment and purpose.

Statute text

There is created the Conference of District Attorneys of North Carolina, of which every district attorney in North Carolina is a member. The purpose of the Conference is to assist in improving the administration of justice in North Carolina by coordinating the prosecution efforts of the various district attorneys, by assisting them in the administration of their offices, and by exercising the powers and performing the duties provided for in this Article.  

§ 7A-412. Annual meetings; organization; election of officers.

Statute text

(a)  Annual Meetings. - The Conference shall meet annually at a time and place selected by the President of the Conference.  

(b)  Election of Officers. - Officers of the Conference are a President, a President-elect, a Vice-president, and other officers from among its membership that the Conference may designate in its bylaws. Officers are elected for one-year terms at the annual Conference, and take office on July 1 immediately following their election.  

(c)  Executive Committee. - The Executive Committee of the Conference consists of the President, the President-elect, the Vice-president, and four other members of the Conference. One of these four members shall be the immediate past president if there is one and if he continues to be a member.  

(d)  Organization and Functioning; Bylaws. - The bylaws may provide for the organization and functioning of the Conference, including the powers and duties of its officers and committees. The bylaws shall state the number of members required to constitute a quorum at any meeting of the Conference or the Executive Committee. The bylaws shall set out the procedure for amending the bylaws.  

(e)  Calling Meetings; Duty to Attend. - The President or the Executive Committee may call a meeting of the Conference upon 10 days' notice to the members, except upon written waiver of notice signed by at least three-fourths of the members. A member should attend each meeting of the Conference and the Executive Committee of which he is given notice. Members are entitled to reimbursement for travel and subsistence expenses at the rate applicable to State employees.  

§ 7A-413. Powers of Conference.

Statute text

(a)  The Conference may:  

(1) Cooperate with citizens and other public and private agencies to promote the effective administration of criminal justice.  

(2) Assist prosecutors in the effective prosecution and trial of criminal offenses, and develop an advisory trial manual.  

(3) Develop advisory manuals to assist prosecutors in the organization and administration of their offices, case management, calendaring, case tracking, filing, and office procedures.  

(4) Cooperate with the Administrative Office of the Courts and the Institute of Government concerning education and training programs for prosecutors and staff.  

(b)  The Conference may not adopt rules pursuant to Chapter 150B of the General Statutes.  

§ 7A-450. Indigency; definition; entitlement; determination; change of status.

Statute text

(a)  An indigent person is a person who is financially unable to secure legal representation and to provide all other necessary expenses of representation in an action or proceeding enumerated in this Subchapter. An interpreter is a necessary expense as defined in Chapter 8B of the General Statutes for a deaf person who is entitled to counsel under this subsection.  

(b)  Whenever a person, under the standards and procedures set out in this Subchapter, is determined to be an indigent person entitled to counsel, it is the responsibility of the State to provide him with counsel and the other necessary expenses of representation. The professional relationship of counsel so provided to the indigent person he represents is the same as if counsel had been privately retained by the indigent person.  

(b1)  An indigent person indicted for murder may not be tried where the State is seeking the death penalty without an assistant counsel being appointed in a timely manner. If the indigent person is represented by the public defender's office, the requirement of an assistant counsel may be satisfied by the assignment to the case of an additional attorney from the public defender's staff.  

(c)  The question of indigency may be determined or redetermined by the court at any stage of the action or proceeding at which an indigent is entitled to representation.  

(d)  If, at any stage in the action or proceeding, a person previously determined to be indigent becomes financially able to secure legal representation and provide other necessary expenses of representation, he must inform the counsel appointed by the court to represent him of that fact. In such a case, that information is not included in the attorney client privilege, and counsel must promptly inform the court of that information.  

CASE NOTES


I. General Consideration.


II. Appointment of Counsel.


III. Appointment of Experts.


IV. Furnishing Transcripts.

I. GENERAL CONSIDERATION.

Legislative Intent. - This Article clearly manifests the legislative intent that every defendant in a criminal case, to the limit of his ability to do so, shall pay the cost of his defense. It is not the public policy of this State to subsidize any portion of a defendant's defense which he himself can pay. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972); State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

The purpose of the statutory provision for appointment of counsel, at public expense, for indigent defendants is to put indigent defendants on an equality with affluent defendants in trials upon criminal charges. To deny or restrict the right of the indigent to waive counsel, i.e., to represent himself, while permitting the affluent defendant to exercise such right, has no reasonable relation to the objective of equal opportunity to prevail at the trial of the case. Such classification is beyond the power of the legislature. State v. Mems, 281 N.C. 658, 190 S.E.2d 164 (1972).  

Responsibility of State. - It is manifest that the State has the responsibility to provide an indigent defendant with the effective assistance of counsel and the other necessary resources which are incident to presenting a defense in a criminal prosecution. State v. McDowell, 301 N.C. 279, 271 S.E.2d 286 (1980), cert. denied, 450 U.S. 1025, 101 S. Ct. 1731, 68 L. Ed. 2d 220, rehearing denied, 451 U.S. 1012, 101 S. Ct. 2350, 68 L. Ed. 2d 865 (1981).  

Who Is Indigent. - An indigent is not one who lacks sufficient funds over and above his homestead and personal property exemptions and his preexisting debts and obligations to pay the total costs of his defense from beginning to end. An indigent is one who does not have available, at the time they are required, adequate funds to pay a necessary cost of his defense. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

The court makes the final determination of indigency, and this may be determined or redetermined by the court at any stage of the proceeding at which the indigent is entitled to representation. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972).  

Appointment of Counsel for Indigent Civil Contemnors. - Principles of due process embodied in the Fourteenth Amendment require that, absent the appointment of counsel, indigent civil contemnors may not be incarcerated for failure to pay child support arrearages. McBride v. McBride, 334 N.C. 124, 431 S.E.2d 14 (1993).  

Effect of Accepting Counsel Obtained by Family. - Where, during a pretrial proceeding, defendant explicitly accepted an attorney obtained by his family as counsel of his own choosing, from this point on in the pretrial proceeding defendant was not an indigent within the meaning of subsection (a) of this section, as he had, through his family, secured private representation, and therefore he was not entitled to the appointment of assistant counsel. State v. McDowell, 329 N.C. 363, 407 S.E.2d 200 (1991).  

Hiring Counsel Does Not Preclude Access to Funds for Other Purposes. - That defendant had sufficient resources to hire counsel does not in itself foreclose defendant's access to state funds for other necessary expenses of representation - including expert witnesses - if, in fact, defendant does not have sufficient funds to defray these expenses when the need for them arises. State v. Boyd, 332 N.C. 101, 418 S.E.2d 471 (1992).  

Right to Counsel May Be Forfeited. - The defendant forfeited his right to counsel and the trial court did not err by requiring him to proceed pro se, without conducting an inquiry pursuant to G.S. 15A-1242, where he was twice appointed counsel as an indigent, each time releasing his appointed counsel and retaining private counsel; where defendant was disruptive in the courtroom on two occasions, refused to cooperate with his counsel and assaulted him, resulting in an additional month's delay in the trial. State v. Montgomery, 138 N.C. App. 521, 530 S.E.2d 66 (2000).  

II. APPOINTMENT OF COUNSEL.

Right to Counsel Attaches upon Determination of Indigency. - If a defendant is determined to be indigent, he is entitled to have counsel provided by the State to represent him during any critical stage of the action or proceeding. State v. Moses, 16 N.C. App. 174, 191 S.E.2d 368 (1972).  

The requirement that the State furnish counsel to each defendant charged with a criminal offense beyond the class of petty misdemeanor is conditioned upon a showing of indigency and inability to procure counsel for that reason. State v. Turner, 283 N.C. 53, 194 S.E.2d 831 (1973).  

Where a defendant is charged with a felony or a serious misdemeanor, it is the duty of the trial judge to (1) settle the question of indigency, and (2) if defendant is indigent, appoint counsel to represent him unless counsel is knowingly and understandingly waived. State v. Moses, 16 N.C. App. 174, 191 S.E.2d 368 (1972).  

Indigent defendant does not have the right to a lawyer of his choice. State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982).  

Nor to Both Attorney's Making Objections During the Testimony of Each Witness. - The trial court did not impermissibly infringe on defendant's statutory right to the assistance of two attorneys in a capital trial, as required by this section, by permitting only one of his attorneys to object during the prosecutor's direct examination of a witness. State v. Call, 353 N.C. 400, 545 S.E.2d 190 (2001), cert. denied, 534 U.S. 1046, 122 S. Ct. 628, 151 L. Ed. 2d 548 (2001).  

Nor to Choose Who Will Deliver Closing Argument. - An indigent defendant represented by two lawyers does not have the right to require that the lawyer of his choice deliver the closing argument at his trial. State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982).  

Determination of Right to More Than One Lawyer. - An indigent defendant's right to court-appointed counsel does not include the right to require the court to appoint more than one lawyer unless there is a clear showing that the first appointed counsel is not adequately representing the interests of the accused. In making that determination the legitimate interest that the State has in securing the best utilization of its legal resources must be considered along with the interests of the defendant. State v. Barfield, 298 N.C. 306, 259 S.E.2d 510 (1979), cert. denied, 448 U.S. 907, 100 S. Ct. 3050, 65 L. Ed. 2d 1137, rehearing denied, 448 U.S. 918, 101 S. Ct. 41, 65 L. Ed. 2d 1181 (1980); State v. McDowell, 301 N.C. 279, 271 S.E.2d 286 (1980), cert. denied, 450 U.S. 1025, 101 S. Ct. 1731, 68 L. Ed. 2d 220, rehearing denied, 451 U.S. 1012, 101 S. Ct. 2350, 68 L. Ed. 2d 865 (1981). But see now subsection (b1) of this section.  

The appointment of additional counsel is a matter within the discretion of the trial judge and required only upon a showing by a defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial. State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981). But see now subsection (b1) of this section.  

An indigent defendant's right to the appointment of additional counsel in capital cases is statutory, not constitutional. State v. Locklear, 322 N.C. 349, 368 S.E.2d 377 (1988).  

Trial court's denial of defendant's motion for the appointment of assistant counsel to assist sole practitioner did not constitute an abuse of discretion, where defendant presented no evidence to the trial court that would tend to establish, nor did the record disclose, that defendant's case was so factually or legally complex, or so plagued with other difficulties, as to require the appointment of assistant counsel to ensure defendant's right to a fair trial and an adequate defense. State v. Massey, 316 N.C. 558, 342 S.E.2d 811 (1986), decided under this section as it read prior to 1985 amendment adding subsection (b1).  

Absences of Appointed Counsel During Trial. - A capital murder defendant's right to the assistance of two attorneys was not infringed by the absence of one of them at various times during trial, where no absence was longer than four minutes, one of the two attorneys was always present, and this section does not require that both attorneys be present at all times. State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999).  

Appointment of Counsel Where Defendant Conducts Own Defense. - Defendant was not prejudiced in any respect by the appointment of counsel for the limited purpose of furnishing advice to him if so requested, even though defendant waived counsel and conducted his own defense. State v. Harper, 21 N.C. App. 30, 202 S.E.2d 795, cert. denied, 285 N.C. 375, 205 S.E.2d 100 (1974).  

Absences of appointed counsel during trial on account of illness did not violate defendant's rights under this section, because he had two other attorneys present; the statute does not require that both appointed attorneys be involved in every aspect of a defendant's case. State v. Parker, 350 N.C. 411, 516 S.E.2d 106 (1999), cert. denied, 528 U.S. 1084, 120 S. Ct. 808, 145 L. Ed. 2d 681 (2000).  

Although a criminal defendant cannot be required to accept the services of court-appointed counsel, a criminal defendant cannot represent himself and, at the same time, accept the services of court-appointed counsel. State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981).  

Right Is Limited to Direct Appeals Taken as of Right. - This Article has generally been construed to limit the right to appointed counsel in criminal cases to direct appeals taken as of right, not discretionary appeals. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

Defendant Not Indigent at Time of Arrest and Interrogation. - The record affirmatively disclosed that at the time of his interrogation on the morning of his arrest defendant had funds, immediately available and adequate, with which to employ counsel to provide the legal advice he then needed. His ability to pay the costs of subsequent proceedings was not then a question. That was a matter to be determined when that question arose. The admissibility of defendant's statements to the officers was not, therefore, affected by this Article. The statements were competent evidence and defendant's assignments of error relating to their admission would be overruled. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

At the time of defendant's arrest, according to his sworn statement, he had $160 in the bank. The Supreme Court took judicial notice of the fact that for a fee of less than $160 defendant could have obtained counsel for the purpose of advising him with reference to the course of conduct which would serve his best interest at that time. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

The trial court erred in failing to determine defendant's indigency and to appoint counsel for him until after he had entered his plea and the jury had been selected, sworn and empaneled. State v. Moses, 16 N.C. App. 174, 191 S.E.2d 368 (1972).  

The trial court erred in finding that defendant was not an indigent and in refusing to appoint counsel to represent her at her preliminary hearing on a felony charge where defendant's affidavit of indigency stated that she had no income, no money and no property except a 1958 automobile which was paid for, and that she had three children, an unemployed husband and owed $3,000, and where nothing in the record refuted or contradicted the import of defendant's affidavit of indigency. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 499 (1972).  

In a prosecution for the capital crime of rape, the trial court erred in finding that defendant was not indigent and could employ counsel at the time he confessed and that he, therefore, could not invoke the former provision of G.S. 7A-457 that counsel could not be waived in a capital case, where the evidence before the court disclosed that when arrested defendant was earning $149.00 per month, that he had $5.00 in cash, an automobile on which $56.00 per month was due, and two bonds costing $18.75 each which were in his mother's possession, that his stepfather earned $9,000 per year and had a wife and eleven children other than defendant, and that any contribution the stepfather might make would have to be borrowed. State v. Wright, 281 N.C. 38, 187 S.E.2d 761 (1972).  

The fact that the defendant was a painter capable of earning $60.00 per week when he was able to obtain work and that he had made little, if any, effort to secure counsel, either privately or by court appointment, was not sufficient to sustain a finding that he was not indigent at the time of trial, and, therefore, not entitled to a court-appointed attorney when it was requested at the trial. State v. Haire, 19 N.C. App. 89, 198 S.E.2d 31 (1973).  

Once defendant accepted the services of properly retained counsel and consented to the withdrawal of appointed counsel, he was no longer indigent within the meaning of subsection (a). Retained counsel's general notice of appearance pursuant to G.S. 15A-143 meant counsel was required to represent him in the case through the entry of final judgment. State v. Richardson, 342 N.C. 772, 467 S.E.2d 685 (1996), cert. denied, 519 U.S. 890, 117 S. Ct. 229, 136 L. Ed. 2d 160 (1996).  

Denial of counsel without evidence to support a finding of nonindigency entitles defendant to a new trial. State v. Haire, 19 N.C. App. 89, 198 S.E.2d 31 (1973).  

Waiver of counsel may not be presumed from a silent record. State v. Moses, 16 N.C. App. 174, 191 S.E.2d 368 (1972).  

Where the court is required in a pretrial proceeding in superior court to inform a defendant of his right to counsel, it must be done in substantially the same manner as at the first appearance in district court. State v. Williams, 65 N.C. App. 498, 309 S.E.2d 721 (1983).  

Adequate Time for Appointed and Retained Counsel to Prepare. - Argument that the trial court erred by not acting ex mero motu to continue a hearing on certain pretrial motions in order to provide his court-appointed counsel adequate time to confer with retained counsel in preparation for the hearing was without merit, where retained counsel had been in the case for at least three and one-half months when the motions were heard, and there was no showing that either appointed or retained counsel was not fully prepared to argue defendant's motions. State v. Locklear, 322 N.C. 349, 368 S.E.2d 377 (1988).  

Failure to Assert Rights Under Subsection (b1) Does Not Constitute Waiver. - Subsection (b1) of this section requires the trial court to appoint assistant counsel as a matter of course when an indigent is to be prosecuted in a capital case; it neither expressly nor impliedly places any responsibility on the defendant to ask for assistant counsel. State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988).  

Subsection (b1) mandates appointment of assistant counsel "in a timely manner", which ensures under the particular circumstances of a case that both attorneys representing the indigent defendant have time to effectively prepare for trial; in most cases, that mandate would require appointment of assistant counsel as soon as practicable after indictment of the indigent defendant on a capital charge. State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988).  

Although the appointment of assistant counsel required by G.S. 7A-450(b1) for an indigent person indicted for murder is not constitutionally required, counsel must be appointed in a timely manner. State v. Wilson, 354 N.C. 493, 556 S.E.2d 272 (2001).  

Failure to Make Timely Appointment as Prejudicial Error. - Failure to appoint additional counsel for the defendant in a timely manner violated the mandate of this section and was prejudicial error per se. State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988); State v. Brown, 325 N.C. 427, 383 S.E.2d 910 (1989).  

III. APPOINTMENT OF EXPERTS.

Appointment of Experts Is Within Discretion of Trial Judge. - This section and the better reasoned decisions place the question of whether an expert should be appointed at State expense to assist an indigent defendant within the sound discretion of the trial judge. State v. Tatum, 291 N.C. 73, 229 S.E.2d 562 (1976); State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981); State v. Brown, 59 N.C. App. 411, 296 S.E.2d 839 (1982), cert. denied, 310 N.C. 155, 311 S.E.2d 294 (1984).  

The appointment of experts to assist an indigent in his defense depends really upon the facts and circumstances of each case and lies, finally, within the discretion of the trial judge. State v. Gray, 292 N.C. 270, 233 S.E.2d 905 (1977); State v. Alford, 298 N.C. 465, 259 S.E.2d 242 (1979); State v. Sellars, 52 N.C. App. 380, 278 S.E.2d 907, appeal dismissed and cert. denied, 304 N.C. 200, 285 S.E.2d 108 (1981).  

The appointment of an expert for an indigent defendant is a matter addressed to the trial judge's discretion and such appointment should be made with caution. State v. Stokes, 308 N.C. 634, 304 S.E.2d 184 (1983).  

The State has no constitutional duty to provide an expert witness to assist in the defense of an indigent. This is a question properly left within the sound discretion of the trial judge. State v. Watson, 310 N.C. 384, 312 S.E.2d 448 (1984).  

The trial court has discretion to determine whether a defendant has made an adequate showing of particularized need, and in making its determination the trial court should consider all the facts and circumstances known to it at the time the motion for assistance is made. State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999), cert. denied, 528 U.S. 973, 120 S. Ct. 417, 145 L. Ed. 2d 326 (1999).  

The trial court has authority to approve a fee for the service of an expert witness who testifies for an indigent person. State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999), cert. denied, 528 U.S. 973, 120 S. Ct. 417, 145 L. Ed. 2d 326 (1999).  

As Is Appointment of Investigators. - The decision whether to provide a defendant with an investigator under the provisions of this section and G.S. 7A-454 is a matter within the discretion of the trial judge and will not be disturbed on appeal absent an abuse of that discretion. State v. Parton, 303 N.C. 55, 277 S.E.2d 410 (1981), overruled on other grounds, State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 (1985).  

The issue of whether a private investigator should be appointed at State expense to assist an indigent defendant rests within the sound discretion of the trial judge. State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 (1984), cert. denied, 469 U.S. 1230, 105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985).  

Whether investigative assistance is constitutionally mandated must be determined after consideration of the facts of the case; defendant must demonstrate that the State's failure to provide funds with which to hire an investigator substantially prejudiced his ability to obtain a fair trial. State v. Parton, 303 N.C. 55, 277 S.E.2d 410 (1981), overruled on other grounds, State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 (1985).  

The appointment of an investigator as an expert witness should be made with caution and only upon a clear showing that specific evidence is reasonably available and necessary for a proper defense. State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981); State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 (1984), cert. denied, 469 U.S. 1230, 105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985); State v. Allen, 77 N.C. App. 142, 334 S.E.2d 410 (1985).  

When Right to  Investigator 

Arises. - This section has never been construed to extend to the employment of an investigator in the absence of a showing of a reasonable likelihood that such an investigator could discover evidence favorable to the defendant. State v. Montgomery, 291 N.C. 91, 229 S.E.2d 572 (1976); State v. Gray, 292 N.C. 270, 233 S.E.2d 905 (1977).  

Denial of a state-paid private investigator to an indigent defendant under subsection (b) of this section did not, ipso facto, constitute a denial of equal protection of the laws, notwithstanding that such investigators might be available to indigent defendants represented by public defenders under former G.S. 7A-468 and to pecunious defendants. State v. Gray, 292 N.C. 270, 233 S.E.2d 905 (1977).  

Subsection (b) of this section and G.S. 7A-454 require that private investigators or expert assistance be provided only upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial. Neither the State nor the federal Constitution requires more. State v. Gray, 292 N.C. 270, 233 S.E.2d 905 (1977); State v. Shook, 38 N.C. App. 465, 248 S.E.2d 425 (1978); State v. Parton, 303 N.C. 55, 277 S.E.2d 410 (1981); State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981); State v. Allen, 77 N.C. App. 142, 334 S.E.2d 410 (1985), cert. denied, 316 N.C. 196, 341 S.E.2d 579 (1986).  

An indigent defendant's constitutional and statutory right to a state appointed investigator arises only upon a showing by defendant that there is a reasonable likelihood that such an investigator would discover evidence which would materially assist defendant in the preparation of his defense. State v. Alford, 298 N.C. 465, 259 S.E.2d 242 (1979); State v. Easterling, 300 N.C. 594, 268 S.E.2d 800 (1980); State v. Sellars, 52 N.C. App. 380, 278 S.E.2d 907, appeal dismissed and cert. denied, 304 N.C. 200, 285 S.E.2d 108 (1981).  

Where, in his motion for the hiring of a private investigator, the defendant alleged that the district attorney furnished him with information that there appeared to be a number of suspects in the initial investigation of the case, and at the hearing the defendant introduced a police report that an automobile which was not the vehicle he was driving was seen "speeding away" from the crime scene, this evidence arose only to the level of mere hope or suspicion that favorable evidence was available; thus, trial court did not err in denying defendant funds for a private investigator. State v. Barnes, 333 N.C. 666, 430 S.E.2d 223, cert. denied, 510 U.S. 946, 114 S. Ct. 387, 126 L. Ed. 2d 336 (1993).  

Section 7A-454 and this section require that a private investigator be provided upon a showing by the defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help more likely than not the defendant will not receive a fair trial. State v. Fletcher, 125 N.C. App. 505, 481 S.E.2d 418 (1997), cert. denied, 346 N.C. 285, 487 S.E.2d 560 (1997), cert. denied, 522 U.S. 957, 118 S. Ct. 383, 139 L. Ed. 2d 299 (1997).  

When Right to Expert Arises. - Defendant's constitutional and statutory right to a state-appointed expert arises only upon a showing that there is a reasonable likelihood that such an expert would discover evidence which would materially assist defendant in the preparation of his defense. There is no requirement that an indigent defendant be provided with investigative assistance merely upon the defendant's request. State v. Brown, 59 N.C. App. 411, 296 S.E.2d 839 (1982), cert. denied, 310 N.C. 155, 311 S.E.2d 294 (1984).  

Expert assistance must be provided only upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial. State v. Hefler, 60 N.C. App. 466, 299 S.E.2d 456 (1983), aff'd, 310 N.C. 135, 310 S.E.2d 310 (1984); State v. Stokes, 308 N.C. 634, 304 S.E.2d 184 (1983); State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 (1984), cert. denied, 469 U.S. 1230, 105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985); State v. Bush, 78 N.C. App. 686, 338 S.E.2d 590 (1986).  

Expert assistance need only be provided by the State when the defendant can show that it is probable that he will not receive a fair trial without the requested assistance. State v. Craig, 308 N.C. 446, 302 S.E.2d 740, cert. denied, 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983); 484 U.S. 887, 108 S. Ct. 42, 98 L. Ed. 2d 174 (1984).  

Expert assistance need only be provided by the State when the defendant can show that it is probable that he will not receive a fair trial without the requested assistance, or upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense. Mere hope or suspicion that favorable evidence is available is not sufficient. State v. Watson, 310 N.C. 384, 312 S.E.2d 448 (1984).  

A defendant's constitutional right to effective assistance of counsel does not require that the State furnish a defendant with a particular service simply because the service might be of some benefit to his defense. State v. Cauthen, 66 N.C. App. 630, 311 S.E.2d 649 (1984).  

Subsection (b) of this section requires the appointment of expert assistance only upon a showing by the defendant that: (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that it will materially assist him in the preparation of his defense. State v. Johnson, 317 N.C. 193, 344 S.E.2d 775 (1986).  

There is no constitutional requirement that private investigators or experts always be made available, and subsection (b) of this section and G.S. 7A-454 require such assistance only upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that the defendant will not receive a fair trial. State v. Newton, 82 N.C. App. 555, 347 S.E.2d 81 (1986), cert. denied, 318 N.C. 699, 351 S.E.2d 756 (1987).  

This section requires the appointment of expert assistance only upon a showing by the defendant that: (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that it will materially assist him in the preparation of his defense. State v. Crandell, 322 N.C. 487, 369 S.E.2d 579 (1988).  

Mere hope or suspicion that favorable evidence is available is not enough under the State or federal Constitutions to require that expert assistance or private investigators be provided to an indigent defendant. State v. Holden, 321 N.C. 125, 362 S.E.2d 513 (1987), cert. denied, 522 U.S. 1126, 118 S. Ct. 1074, 140 L. Ed. 2d 132 (1998), cert. denied, 486 U.S. 1061, 108 S. Ct. 2835, 100 L. Ed. 2d 935 (1988); State v. McNeill, 349 N.C. 634, 509 S.E.2d 415 (1998), cert. denied, 528 U.S. 838, 120 S. Ct. 102, 145 L. Ed. 2d 87 (1999).  

Burden is on defendant to show a reasonable likelihood that he will be deprived of a fundamentally fair trial without expert assistance at state expense. State v. Zuniga, 320 N.C. 233, 357 S.E.2d 898, cert. denied, 484 U.S. 959, 108 S. Ct. 359, 98 L. Ed. 2d 384 (1987).  

Defendant Must Make a Particularized Showing. - In order to be entitled to the appointment of experts at State expense or to the payment of such experts, defendant is required to make a particularized showing that (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that expert assistance would materially assist him in the preparation of his case. State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988); State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999), cert. denied, 528 U.S. 973, 120 S. Ct. 417, 145 L. Ed. 2d 326 (1999).  

To establish a particularized need for expert assistance, a defendant must show: (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that the expert will materially assist him in the preparation of his case. State v. Page, 346 N.C. 689, 488 S.E.2d 225 (1997), cert. denied, 522 U.S. 1056, 118 S. Ct. 710, 139 L. Ed. 2d 651 (1998).  

To make a threshold showing of specific need for the assistance of an expert, a defendant must demonstrate either that he will be deprived of a fair trial without expert assistance or that there is a reasonable likelihood that it will materially assist him in the preparation of his case. State v. Jones, 344 N.C. 722, 477 S.E.2d 147 (1996).  

But Defendant Is Not Required to Affirmatively Discredit State's Witness as Threshold Requirement. - While the threshold showing of specific necessity for the appointment of a technical expert is not a light burden, it is not so severe as to require that a defendant affirmatively discredit the State's expert witness before gaining access to his own. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

Focus Is Upon What Was Before Trial Court. - The focus in determining whether the trial court erred in denying a defendant's request for expert assistance must be upon what was before the trial court at the time of the motions. State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988).  

In order to show a "particularized need" for the assistance of a fingerprint expert, defendant was not required to present a specific basis for questioning the accuracy of the State's determination that the print found at the scene of the offense matched a print taken from defendant. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

Psychiatrist Appointed to Assess Competency Held Insufficient. - Psychiatrist who was not appointed for the purpose of assisting defendant in preparation of his defense, but was appointed solely for the purpose of assessing defendant's competency to stand trial, did not satisfy the State's constitutional obligation to furnish defendant with a court-appointed psychiatrist. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

Refusal to Appoint Expert Upheld - Ballistics Expert. - In a prosecution for assault with a deadly weapon with intent to kill inflicting serious injury, where the victim testified that she was shot at point-blank range, but defendant testified that he accidentally shot her when he picked up his shotgun in the den where he had placed it after a hunting trip and pulled the lever to see if it was loaded, and that he was some distance away from the victim when it discharged, the trial judge did not abuse his discretion in denying defendant's request for a medical expert and a ballistics expert. Defense counsel could educate himself on the likely effects of a point-blank gunshot to adequately cross-examine the State's witness. State v. Newton, 82 N.C. App. 555, 347 S.E.2d 81 (1986), cert. denied, 318 N.C. 699, 351 S.E.2d 756 (1987).  

Same - Investigator. - Defendant's mere general desire to search for possible evidence which might be of use in impeaching a key witness who provided evidence to support the elements of premeditation and deliberation in murder prosecution was not such a significant factor in the defendant's defense as to justify the appointment of an investigator. State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

Denial of funds for an investigator to interview witnesses was not error where, although defendant's primary language was Spanish, his counsel had no language handicap. State v. Zuniga, 320 N.C. 233, 357 S.E.2d 898, cert. denied, 484 U.S. 959, 108 S. Ct. 359, 98 L. Ed. 2d 384 (1987).  

General allegations that defendant's attorney did not have the time or expertise to conduct the investigation, that because witnesses might be reluctant to speak it would take a trained criminal investigator to conduct the investigation, and that without an expert criminal investigator defendant could not obtain an adequate defense and a fair trial, amounted to little more than undeveloped assertions that the requested assistance would be beneficial; thus defendant failed to make the requisite threshold showing of specific necessity, and the trial court did not abuse its discretion in denying the appointment of an investigator. State v. Locklear, 322 N.C. 349, 368 S.E.2d 377 (1988).  

Where defendant broadly stated that the case was complicated and involved a large number of witnesses, he failed to point to any evidence that might have been obtained by a private investigator and been beneficial to his defense. Mere hope or suspicion that such evidence is available will not suffice. That alone was not enough to require the appointment of additional assistance. State v. Crandell, 322 N.C. 487, 369 S.E.2d 579 (1988).  

The prohibition of the surveillance of rape victim by a private investigator did not impose an arbitrary barrier, nor a violation of defendant's right to equal protection of the law. State v. Fletcher, 125 N.C. App. 505, 481 S.E.2d 418 (1997), cert. denied, 346 N.C. 285, 487 S.E.2d 560 (1997), cert. denied, 522 U.S. 957, 118 S. Ct. 383, 139 L. Ed. 2d 299 (1997).  

Same - Medical Expert. - The trial court did not err in denying defendant's motion to appoint a medical expert to assist in the preparation of his defense in a first-degree murder by poisoning case, where defendant failed to set out any facts evidencing a specific or particularized need for a medical expert. State v. Johnson, 317 N.C. 193, 344 S.E.2d 775 (1986).  

Same - Optometrist. - The trial court's denial of the defendant's motion for the state-funded services of an optometrist to demonstrate that he could not read his rights waiver form at the time he signed it because he was not wearing glasses was supported by the evidence. State v. Cummings, 353 N.C. 281, 543 S.E.2d 844 (2001).  

Trial court's denial of defendant's motions, alleging a question as to the cause of death, for the appointment of a pathologist or other medical expert was not error where, although the defendant arguably made a threshold showing of a specific necessity for the assistance of such experts, he was provided with a copy of the autopsy report, and also had available and used ample medical expertise (including the favorable testimony of the two specialists) in preparing and presenting his defense. State v. Penley, 318 N.C. 30, 347 S.E.2d 783 (1986).  

Same - Psychiatrist. - Where defendant was convicted of statutory rape and first-degree sexual offense, and where defendant had argued in his affidavit that the appointment of a psychiatrist would assist the defendant in evaluating, preparing, and presenting his defense, trial court did not err in denying the defendant's motion for appointment of a psychiatrist since defendant offered little more than undeveloped assertions that the requested assistance would be beneficial. State v. Freeman, 93 N.C. App. 380, 378 S.E.2d 545, cert. denied, 325 N.C. 229, 381 S.E.2d 787 (1989).  

Trial court did not abuse its discretion in denying the defendant's ex parte motion that a doctor be appointed as an expert on substance induced mood disorder because in that the defendant did not meet his burden of showing particularized need or a reasonable likelihood that the doctor could have materially assisted him in the preparation of his case. Further, the trial court had already appointed a psychologist for defendant. State v. Brown, 357 N.C. 382, 584 S.E.2d 278 (2003).  

Same - Crime Scene Expert. - Defendant failed to show a need for a crime scene expert, where the defendant contended that all the evidence was contained in a grocery store (where murders took place) and that the evidence was circumstantial. State v. McNeill, 349 N.C. 634, 509 S.E.2d 415 (1998), cert. denied, 528 U.S. 838, 120 S. Ct. 102, 145 L. Ed. 2d 87 (1999).  

Indigent defendant was not prejudiced by the denial of his request for funds to hire a psychiatrist or a psychologist, a forensic pathologist, a firearms and ballistics expert, and a behavioral pharmacologist. State v. Sokolowski, 344 N.C. 428, 474 S.E.2d 333 (1996).  

Trial court's authorization of $250 for employment of an expert witness in the field of textile science, rather than the $500 which defendant in capital murder case had sought, did not constitute error where, in any event, defendant failed to make the requisite showing of specific need for any more funds. State v. Coffey, 326 N.C. 268, 389 S.E.2d 48 (1990), cert. denied, 421 S.E.2d 360 (1992).  

As the statutory plan established in this section and § 7A-454 and the plan of former § 7A-468 for State provision of investigative or expert assistance were substantially equivalent, and there was no real distinction between indigent defendants represented by a public defender and those with court-appointed counsel with respect to the availability of state-provided investigative assistance, denial of defendant's motion for the appointment of an investigator did not violate his constitutionally guaranteed rights to equal protection of the laws. State v. Tatum, 291 N.C. 73, 229 S.E.2d 562 (1976).  

Psychiatric Examination Two and One-Half Years After Incident. - It was within the exercise of his discretion for the court to find that a psychiatric examination two and one-half years after shooting incident would not materially assist the indigent defendant in showing his mental condition at the time of the incident. State v. Shook, 38 N.C. App. 465, 248 S.E.2d 425 (1978).  

An indigent defendant does not have the same right to a second medical expert as a defendant who can afford to hire one. State v. Cauthen, 66 N.C. App. 630, 311 S.E.2d 649 (1984).  

A second expert opinion is necessary only when substantial prejudice will result from the denial of fees. State v. Cauthen, 66 N.C. App. 630, 311 S.E.2d 649 (1984).  

Additional Psychiatric Evaluation. - Where there was no evidence presented in the motion to have a court appointed psychiatrist under this section, or at the hearing on the motion to support even a suspicion, much less a reasonable likelihood, that defendant could establish a meritorious defense of insanity, the court's refusal to require the state to pay for an additional psychiatric evaluation was not error. State v. Easterling, 300 N.C. 594, 268 S.E.2d 800 (1980).  

There is no violation of an indigent defendant's constitutional rights to due process and equal protection by the trial court's refusal to appoint an additional psychiatric expert where the State has provided competent psychiatric assistance. State v. Bush, 78 N.C. App. 686, 338 S.E.2d 590 (1986).  

Where defendant failed to show a particularized need for jury selection expert, the trial judge did not abuse his discretion in denying the appointment of a juristic psychologist. State v. Artis, 316 N.C. 507, 342 S.E.2d 847 (1986).  

Refusal to Appoint Expert Held Error - Psychiatrist. - The trial court's denial of defendant's pretrial motion for the appointment of a psychiatrist to assist in his defense was error where, under all the facts and circumstances known to the court at the time the motion for psychiatric assistance was made, defendant had demonstrated that his sanity when the offense was committed would likely be a significant factor at trial. State v. Gambrell, 318 N.C. 249, 347 S.E.2d 390 (1986).  

Defendant, convicted of first degree sexual offense, had a particularized need for the assistance of a psychiatrist in the preparation of his defense, where the credibility of his confession was pivotal in the State's case against him, since the victim could not identify her assailant and there was little other evidence linking defendant to the crime, and where defendant had an I.Q. of 51 and demonstrated that he was easily led and influenced by those in authority. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

Same - Fingerprint Expert. - Defendant made the requisite threshold showing of specific necessity for a fingerprint expert where he showed that absent a fingerprint expert he would be unable to adequately assess the State's expert's conclusion that defendant's palm print, the one item of hard evidence implicating him in the crimes charged, was found at the scene of the attack, that because the victim could not identify her assailant, this testimony by the State's expert was crucial to the state's ability to identify defendant as the perpetrator of the crimes charged against him, and moreover, that due to his mental retardation, he had extremely limited communication and reasoning abilities, and thus could provide defense counsel with little assistance in making a defense. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

IV. FURNISHING TRANSCRIPTS.

An indigent appellant is entitled to receive a copy of the trial transcript at State expense in order to perfect an appeal. State v. Rich, 13 N.C. App. 60, 185 S.E.2d 288 (1971), appeal dismissed, 280 N.C. 304, 186 S.E.2d 179 (1972).  

Test for Determining Right to Free Transcript. - A free transcript need not always be provided. Instead, availability is determined by the trial court through the implementation of a two-step process which examines (1) whether a transcript is necessary for preparing an effective defense, and (2) whether there are alternative devices available to the defendant which are substantially equivalent to a transcript. If the trial court finds there is either no need of a transcript for an effective defense or there is an available alternative which is substantially equivalent to a transcript, one need not be provided and denial of such a request would not be prejudicial. State v. Rankin, 306 N.C. 712, 295 S.E.2d 416 (1982).  

Indigents are to be provided free transcripts of prior proceedings if the trial court determines it necessary for an effective defense or appeal. This determination by the trial court requires a consideration of two factors: (1) the value of the transcript to the defendant in connection with the matters for which it is sought, and (2) whether alternative devices are available which are substantially equivalent to a transcript. State v. Jackson, 59 N.C. App. 615, 297 S.E.2d 610 (1982).  

Denial of Free Transcript Where Second Trial Not Yet Scheduled. - In a case where the second trial has not even been rescheduled, denial of an indigent defendant's motion for a free transcript of the record as being untimely is improper because such a holding could only have been based on speculation. State v. Rankin, 306 N.C. 712, 295 S.E.2d 416 (1982).  

Burden of Proving Inadequacy of Alternatives to Transcript. - A defendant who claims the right to a free transcript does not bear the burden of proving inadequate such alternatives as may be suggested by the State or conjured up by a court in hindsight. Britt v. North Carolina, 404 U.S. 226, 92 S. Ct. 431, 30 L. Ed. 2d 400 (1971).  

An indigent defendant was not entitled, as a matter of right, to a daily transcript of his trial. State v. Rich, 13 N.C. App. 60, 185 S.E.2d 288 (1971), appeal dismissed, 280 N.C. 304, 186 S.E.2d 179 (1972).  

There was no deprivation of a substantial constitutional right by denial of an indigent defendant's motion that he be provided a daily transcript of the testimony during the trial where defendant could not show that he would be deprived of an opportunity to receive adequate review. State v. Rich, 13 N.C. App. 60, 185 S.E.2d 288 (1971), appeal dismissed, 280 N.C. 304, 186 S.E.2d 179 (1972).  

A daily transcript is not a necessary expense of representation which the State is required to provide an indigent defendant under this section. State v. Phillips, 300 N.C. 678, 268 S.E.2d 452 (1980).  

Substantially Equivalent Alternative to Transcript. - Where the trials of a case took place in a small town, and according to defendant's counsel the court reporter was a good friend of all the local lawyers and was reporting the second trial, and it appeared that the reporter would at any time have read back to counsel his notes of the mistrial well in advance of the second trial if counsel had simply made an informal request, the defendant could have obtained from the court reporter far more assistance than that available to the ordinary defendant, and consequently he had available an informal alternative which appeared to be substantially equivalent to a transcript. Thus, the State court properly determined that the mistrial transcript requested was not needed for a proper defense. Britt v. North Carolina, 404 U.S. 226, 92 S. Ct. 431, 30 L. Ed. 2d 400 (1971).  

Failure to comply with the requirement of this section to provide defendant with a complete transcript of his proceedings, as a result of a mechanical malfunction, did not entitle the defendant to any relief because the state's narrative constituted an available alternative that was "substantially equivalent" to the complete transcript, as demonstrated by the testimony of two witnesses that the narrative accurately summarized their testimony at trial. State v. Lawrence, 352 N.C. 1, 530 S.E.2d 807 (2000).  

Reimbursement of Juvenile's Attorney for Preparation of Transcript. - As juvenile appellant was entitled to transcript at State expense, her attorney was entitled to be reimbursed for his reasonable expenses in having the transcript prepared. In re Bullabough, 89 N.C. App. 171, 365 S.E.2d 642 (1988).  

§ 7A-450.1. Responsibility for payment by certain fiduciaries.

Statute text

It is the intent of the General Assembly that, whenever possible, if an attorney or guardian ad litem is appointed pursuant to G.S. 7A-451 for a person who is less than 18 years old or who is at least 18 years old but remains dependent on and domiciled with a parent or guardian, the parent, guardian, or any trustee in possession of funds or property for the benefit of the person, shall reimburse the State for the attorney or guardian ad litem fees, pursuant to the procedures established in G.S. 7A-450.2 and G.S. 7A-450.3. This section shall not apply in any case in which the person for whom an attorney or guardian ad litem is appointed prevails.  

§ 7A-450.2. Determination of fiduciaries at indigency determination; summons; service of process.

Statute text

At the same time as a person who is less than 18 years old or who is at least 18 years old but remains dependent on and domiciled with a parent or guardian is determined to be indigent, and has an attorney or guardian ad litem appointed pursuant to G.S. 7A-451, the court shall determine the identity and address of the parent, guardian or any trustee in possession of funds or property for the benefit of the person. The court shall issue a summons to the parent, guardian or trustee to be present at the dispositional hearing or the sentencing hearing or other appropriate hearing and to be a party to these hearings for the purpose of being determined responsible for reimbursing the State for the person's attorney or guardian ad litem fees, or to show cause why he should not be held responsible.  

Both the issuance of the summons and the service of process shall be pursuant to G.S. 1A-1, Rule 4.  
§ 7A-450.3. Determination of responsibility at hearing.

Statute text

At the dispositional, sentencing or other hearing of the person who is less than 18 years old or who is at least 18 years old but remains dependent on and domiciled with a parent or guardian, the court shall make a determination whether the parent, guardian or trustee should be held responsible for reimbursing the State for the person's attorney or guardian ad litem fees. This determination shall include the financial situation of the parent, guardian or trustee, the relationship of responsibility the parent, guardian or trustee bears to the person and any showings by the parent, guardian or trustee that the person is emancipated or not dependent. The test of the party's financial ability to pay is the test applied to appointment of an attorney in cases of indigency. Any provision of any deed, trust or other writing, which, if enforced, would defeat the intent or purpose of this section is contrary to the public policy of this State and is void insofar as it may apply to prohibit reimbursement to the State.  

If the court determines that the parent, guardian or trustee is responsible for reimbursing the State for the attorney or guardian ad litem fees, the court shall so order. If the party does not comply with the order within 90 days, the court shall file a judgment against him for the amount due the State.  

§ 7A-450.4. Exemptions.

Statute text

General Statutes 7A-450.1, 7A-450.2 and 7A-450.3 do not authorize the court to require the Department of Health and Human Services or any county Department of Social Services to reimburse the State for fees.  

§ 7A-451. Scope of entitlement.

Statute text

(a)  An indigent person is entitled to services of counsel in the following actions and proceedings:  

(1) Any case in which imprisonment, or a fine of five hundred dollars ($500.00), or more, is likely to be adjudged;  

(2) A hearing on a petition for a writ of habeas corpus under Chapter 17 of the General Statutes;  

(3) A motion for appropriate relief under Chapter 15A of the General Statutes if the defendant has been convicted of a felony, has been fined five hundred dollars ($500.00) or more, or has been sentenced to a term of imprisonment;  

(4) A hearing for revocation of probation;  

(5) A hearing in which extradition to another state is sought;  

(6) A proceeding for an inpatient involuntary commitment to a facility under Part 7 of Article 5 of Chapter 122C of the General Statutes, or a proceeding for commitment under Part 8 of Article 5 of Chapter 122C of the General Statutes.  

(7) In any case of execution against the person under Chapter 1, Article 28 of the General Statutes, and in any civil arrest and bail proceeding under Chapter 1, Article 34, of the General Statutes;  

(8) In the case of a juvenile, a hearing as a result of which commitment to an institution or transfer to the superior court for trial on a felony charge is possible;  

(9) A hearing for revocation of parole at which the right to counsel is provided in accordance with the provisions of Chapter 148, Article 4, of the General Statutes;  

(10) Repealed by Session Laws 2003, c. 13, s. 2(a), effective April 17, 2003, and applicable to all petitions for sterilization pending and orders authorizing sterilization that have not been executed as of April 17, 2003.  

(11) A proceeding for the provision of protective services according to Chapter 108A, Article 6 of the General Statutes;  

(12) In the case of a juvenile alleged to be neglected under Chapter 7A, Article 23 of the General Statutes;  

(13) A proceeding to find a person incompetent under Subchapter I of Chapter 35A, of the General Statutes;  

(14) A proceeding to terminate parental rights where a guardian ad litem is appointed pursuant to G.S. 7B-1101;  

(15) An action brought pursuant to Article 24B of Chapter 7A of the General Statutes to terminate an indigent person's parental rights.  

(16) A proceeding involving consent for an abortion on an unemancipated minor pursuant to Article 1A, Part 2 of Chapter 90 of the General Statutes. G.S. 7A-450.1, 7A-450.2, and 7A-450.3 shall not apply to this proceeding.  

(17) A proceeding involving limitation on freedom of movement or access pursuant to G.S. 130A-475 or G.S. 130A-145.  

(b)  In each of the actions and proceedings enumerated in subsection (a) of this section, entitlement to the services of counsel begins as soon as feasible after the indigent is taken into custody or service is made upon him of the charge, petition, notice or other initiating process. Entitlement continues through any critical stage of the action or proceeding, including, if applicable:  

(1) An in-custody interrogation;  

(2) A pretrial identification procedure which occurs after formal charges have been preferred and at which the presence of the indigent is required;  

(3) A hearing for the reduction of bail, or to fix bail if bail has been earlier denied;  

(4) A probable cause hearing;  

(5) Trial and sentencing; and  

(6) Review of any judgment or decree pursuant to G.S. 7A-27, 7A-30(1), 7A-30(2), and Subchapter XIV of Chapter 15A of the General Statutes.  

(c)  In any capital case, an indigent defendant who is under a sentence of death may apply to the superior court of the district where the defendant was indicted for the appointment of counsel to represent the defendant in preparing, filing, and litigating a motion for appropriate relief. The application for the appointment of such postconviction counsel may be made prior to completion of review on direct appeal and shall be made no later than 10 days from the latest of the following:  

(1) The mandate has been issued by the Supreme Court of North Carolina on direct appeal pursuant to N.C.R. App. P. 32(b) and the time for filing a petition for writ of certiorari to the United States Supreme Court has expired without a petition being filed;  

(2) The United States Supreme Court denied a timely petition for writ of certiorari of the decision on direct appeal by the Supreme Court of North Carolina; or  

(3) The United States Supreme Court granted the defendant's or the State's timely petition for writ of certiorari of the decision on direct appeal by the Supreme Court of North Carolina, but subsequently left the defendant's death sentence undisturbed.  

If there is not a criminal or mixed session of superior court scheduled for that district, the application must be made no later than 10 days from the beginning of the next criminal or mixed session of superior court in the district. Upon application, supported by the defendant's affidavit, the superior court shall enter an order appointing the Office of Indigent Defense Services if the court finds that the defendant is indigent and desires counsel, and the Office of Defense Services shall appoint two counsel to represent the defendant. The defendant does not have a right to be present at the time of appointment of counsel, and the appointment need not be made in open court. If the defendant was previously adjudicated an indigent for purposes of trial or direct appeal, the defendant shall be presumed indigent for purposes of this subsection.  

(d)  The appointment of counsel as provided in subsection (c) of this section and the procedure for compensation shall comply with rules adopted by the Office of Indigent Defense Services.  

(e)  No counsel appointed pursuant to subsection (c) of this section shall have previously represented the defendant at trial or on direct appeal in the case for which the appointment is made unless the defendant expressly requests continued representation and understandingly waives future allegations of ineffective assistance of counsel.  

(f)  A guardian ad litem shall be appointed to represent the best interest of an underage party seeking judicial authorization to marry pursuant to G.S. 51-2A. The appointment and duties of the guardian ad litem shall be governed by G.S. 51-2A. The procedure for compensation of the guardian ad litem shall comply with rules adopted by the Office of Indigent Defense Services.  

CASE NOTES


I. General Consideration.


II. Right to Counsel in Particular Actions.


III. Right to Counsel at Critical Stages of Proceedings.


A. In-Custody Interrogation.


B. Pretrial Identification.


C. Preliminary Hearing.

I. GENERAL CONSIDERATION.

History of Section. - See Jolly v. Wright, 300 N.C. 83, 265 S.E.2d 135 (1980).  

Right to Counsel in Adversarial Proceedings That Jeopardize Liberty Interests. - Indigents are entitled to court-appointed counsel under North Carolina law whenever they are involved in adversarial proceedings that jeopardize their liberty interests. An individual facing involuntary commitment for psychiatric treatment or parole revocation proceedings, for example, may petition the State for court-appointed counsel. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

An indigent defendant must accept counsel appointed by the court, unless he desires to present his own defense. State v. Gibson, 14 N.C. App. 409, 188 S.E.2d 683 (1972).  

And Is Not Entitled to Have Court Appoint Counsel of His Own Choosing. - An indigent is entitled to have the court appoint competent counsel to represent him at his trial, but he is not entitled to have the court appoint counsel of his own choosing or to have the court change his counsel in the middle of the trial. State v. Frazier, 280 N.C. 181, 185 S.E.2d 652, death sentence vacated, 409 U.S. 1004, 93 S. Ct. 453, 34 L. Ed. 2d 295 (1972).  

Clearly, and for cogent reasons, an indigent defendant is not entitled to have the court appoint counsel of his own choosing. State v. Smith, 24 N.C. App. 498, 211 S.E.2d 539 (1975), overruled on other grounds, State v. Barnes, 324 N.C. 539, 380 S.E.2d 118 (1989).  

Dissatisfaction with Court-Appointed Counsel. - An expression of an unfounded dissatisfaction with his court-appointed counsel does not entitle defendant to the services of another court-appointed attorney. State v. Gibson, 14 N.C. App. 409, 188 S.E.2d 683 (1972).  

Right of State to Recoup Costs. - North Carolina is not barred from structuring a program to collect the amount it is owed from a financially-able defendant through reasonable and fairly administered procedures. The State's initiatives in this area naturally must be narrowly drawn to avoid either chilling the indigent's exercise of the right to counsel or creating discriminating terms of repayment based solely on the defendant's poverty. Beyond these threshold requirements, however, the State has wide latitude to shape its attorneys' fees recoupment or restitution program along the lines it deems most appropriate for achieving lawful State objectives. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

Lien Against Future Earnings. - Legal assistance is extended unconditionally once indigency is established, although North Carolina, like many other jurisdictions, reserves to itself a general lien against the petitioner's future earnings should he later become able to pay. The lien is perfected through independent civil proceedings and cannot be enforced unless the indigent had notice of, and the opportunity to participate in, the proceedings. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

II. RIGHT TO COUNSEL IN PARTICULAR ACTIONS.

Purpose of Subdivision (a)(1). - A joint review of legislative history and case law developments in the area of the right to appointed counsel under U.S. Const., Amend. VI leaves no doubt that the purpose of subdivision (a)(1) of this section is to state the scope of an indigent's entitlement to court appointed counsel in criminal cases subject to the limitations of U.S. Const., Amend. VI. Jolly v. Wright, 300 N.C. 83, 265 S.E.2d 135 (1980).  

The provisions of subdivision (a)(1) have application only to criminal cases. Jolly v. Wright, 300 N.C. 83, 265 S.E.2d 135 (1980).  

Representation as Matter of Right on Felony Charge. - An indigent charged with a felony is entitled to representation by counsel as a matter of right, and the right to counsel includes the right of counsel to consult with witnesses and to prepare a defense. State v. Mays, 14 N.C. App. 90, 187 S.E.2d 479, cert. denied, 281 N.C. 157, 188 S.E.2d 366 (1972), decided prior to the 1973 amendments to this section.  

Active Sentence May Not Be Imposed Absent Opportunity for Counsel. - If the crime for which the defendant is charged carries a possible prison sentence of any length, the judge may not impose an active prison sentence on the defendant unless defendant has been afforded the opportunity to have counsel represent him. State v. Neeley, 307 N.C. 247, 297 S.E.2d 389 (1982).  

Possibility of Incarceration Shown. - Where eleven charges were made against indigent defendant, six for issuing worthless checks in amounts below $50.00 and five for checks in amounts above $50.00, defendant was entitled to court-appointed counsel under subsection (a)(1) of this section, since upon his fourth conviction for any of the charges against him, defendant could have been incarcerated for as long as two years as a general misdemeanant. Lawrence v. State, 18 N.C. App. 260, 196 S.E.2d 623 (1973), decided prior to the 1973 amendments to this section.  

Revocation of Suspended Sentence. - Subsection (a) of this section would apply to revocation of a suspended sentence. State v. Hodges, 34 N.C. App. 183, 237 S.E.2d 576 (1977).  

When a court activates a suspended prison sentence, defendant may, upon appeal of such activation, raise the claim that he was unconstitutionally denied counsel at his original trial. State v. Neeley, 307 N.C. 247, 297 S.E.2d 389 (1982).  

There was no prejudice to the defendant when he was not appointed counsel prior to a revocation of sentence hearing in district court where upon his appeal of the district court order he was awarded a trial de novo in superior court, and where counsel was appointed for him in the superior court in ample time to prepare for his defense. State v. Hodges, 34 N.C. App. 183, 237 S.E.2d 576 (1977).  

There is no constitutional right to appointed counsel to seek discretionary review in either a State forum or in the United States Supreme Court. Morgan v. Yancy County Dep't of Cors., 527 F.2d 1004 (4th Cir. 1975).  

And Failure to Appoint Counsel for Defendant Seeking Discretionary Review Does Not Violate Constitution. - A defendant is not denied meaningful access to the North Carolina Supreme Court simply because the State does not appoint counsel to aid him in seeking discretionary review in that court. At that stage he will have a transcript or other record of trial proceedings, a brief on his behalf in the Court of Appeals setting forth his claims of error, and often an opinion by the Court of Appeals disposing of his case. These materials, supplemented by whatever submission respondent may make pro se, would appear to provide the Supreme Court with an adequate basis on which to base its decision to grant or deny review. Ross v. Moffitt, 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).  

Abuse of Discretion in Denying Appointment Not Shown. - In a murder prosecution, denial of defendant's motion for appointment of counsel to prosecute a motion for appropriate relief regarding a prior murder conviction in another county was not an abuse of discretion, since the defendant did not show how he was prejudiced thereby or how the use of the guilty plea and prior conviction violated his constitutional rights. State v. Warren, 348 N.C. 80, 499 S.E.2d 431 (1998).  

Hearing on Initial Petition Alleging Child to Be Undisciplined. - Subdivision (a)(8) of this section would not afford a child the right to counsel at the hearing on the initial petition alleging him to be an undisciplined child, where a hearing could not result in his commitment to an institution in which his freedom would be curtailed. In re Walker, 282 N.C. 28, 191 S.E.2d 702 (1972).  

This section does not cover appointment of counsel in federal habeas corpus or State or federal civil rights actions, all of which are encompassed by the constitutional right of access to the courts. Bounds v. Smith, 430 U.S. 817, 97 S. Ct. 1491, 52 L. Ed. 2d 72 (1977), overruled in part by Lewis v. Casey, 518 U.S. 343, 116 S. Ct. 2174, 135 L. Ed. 2d 606 (1996).  

An action under 42 U.S.C. § 1983 to obtain redress for the deprivation, under color of State law, of rights secured by the United States Constitution, is not covered by subsection (a) of this section. Loren v. Jackson, 57 N.C. App. 216, 291 S.E.2d 310 (1982).  

Contempt for Noncompliance with Support Order. - Subdivision (a)(1) of this section requires appointment of counsel in "any case in which imprisonment . . . is likely to be adjudged," and that includes citations for criminal contempt for failure to comply with civil child support orders. Hammock v. Bencini, 98 N.C. App. 510, 391 S.E.2d 210 (1990).  

Additional Counsel Not Required for Inextricably Intertwined Offenses. - Where indigent defendant had court appointed attorneys in felony murder case, defendant's contention that entry of judgment for armed robbery was improper because no counsel had been appointed for that charge was without merit as the offenses were inextricably intertwined such that representation for one was tantamount to representation for the other. State v. Quick, 125 N.C. App. 654, 483 S.E.2d 721 (1997).  

III. RIGHT TO COUNSEL AT CRITICAL STAGES OF PROCEEDINGS.

A. IN-CUSTODY INTERROGATION.

The entitlement to counsel begins as soon as possible after the defendant is taken into custody and continues through any critical stage of the proceeding, including an in-custody interrogation. State v. Jackson, 12 N.C. App. 566, 183 S.E.2d 812 (1971).  

In-custody interrogation is a critical stage in proceedings, at which time the defendant is entitled to counsel. State v. Doss, 279 N.C. 413, 183 S.E.2d 671 (1971), death sentence vacated, 408 U.S. 939, 92 S. Ct. 2875, 33 L. Ed. 2d 762 (1972).  

The standard for determining when an "in-custody interrogation" occurs under this section is a question of State law which is not inextricably linked to the evolving federal standard for an "in-custody interrogation" actionable under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 A.L.R.3d 974 (1966). Chance v. Garrison, 537 F.2d 1212 (4th Cir. 1976).  

Custodial interrogation means questioning initiated by law-enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way. State v. Haddock, 281 N.C. 675, 190 S.E.2d 208 (1972).  

And Where There Was No "In-Custody Interrogation" Counsel Was Not Required. - Where it was clear that defendant was in custody, but equally clear that no statements were made as a result of questions from police officers and that statements made by defendant were volunteered, the Supreme Court held that there was no "in-custody interrogation"; thus the presence of counsel was not required, and the trial judge correctly admitted into evidence the statements made by defendant. State v. Chance, 279 N.C. 643, 185 S.E.2d 227 (1971), death sentence vacated, 408 U.S. 940, 92 S. Ct. 2878, 33 L. Ed. 2d 764 (1972).  

Since Voluntary Statements Are Not Barred. - The fundamental import of the privilege while an individual is in custody is not whether he is allowed to talk to the police without benefit of warnings and counsel, but whether he can be interrogated. There is no requirement that police stop a person who enters a police station and states that he wishes to confess to a crime, or a person who calls the police to offer a confession or any other statement he desires to make. Volunteered statements of any kind are not barred by U.S. Const., Amend. V. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

Volunteered statements are competent evidence, and their admission is not barred under any theory of the law, State or federal. And a voluntary in-custody statement does not become the product of an "in-custody interrogation" simply because an officer, in the course of defendant's narration, asks defendant to explain or clarify something he has already said voluntarily. State v. Haddock, 281 N.C. 675, 190 S.E.2d 208 (1972).  

Where defendant's narrative confession was not the result of an in-custody interrogation, even if his indigency was assumed, the presence of counsel was not required at that time. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

When Article Renders Statements Made on Interrogation Inadmissible. - If, at the time of his custody interrogation, defendant was indigent and had not signed a written waiver of counsel, this Article would render his statements made on interrogation inadmissible; and this is true whether the evidence offered to prove them was the testimony of a witness who was present or a sound recording of the interrogation itself. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

Admission of Statement Where Defendant Had Previously Testified to Same Facts While Represented by Counsel. - Admission over objection of an in-custody statement made by defendant without the presence of counsel was harmless error where defendant, while represented by counsel, had testified to the same facts at the trial of his alleged accomplice. State v. Frazier, 280 N.C. 181, 185 S.E.2d 652, death sentence vacated, 409 U.S. 1004, 93 S. Ct. 453, 34 L. Ed. 2d 295 (1972).  

Admission of Confession Made Without Counsel Held Error. - The trial court erred in the admission of a confession made by defendant in a prosecution for the capital crime of rape at a time when he was indigent and without counsel. State v. Wright, 281 N.C. 38, 187 S.E.2d 761 (1972).  

Confession Following Waiver of Counsel. - Undisputed evidence on voir dire examination fully supported findings by the trial court to the effect that the defendant voluntarily went to the police station and waived in writing his right to counsel and his right to remain silent, and made, voluntarily, with full understanding of his rights, and while not under arrest, in the presence of his parents, an oral confession, which was subsequently reduced to writing, and voluntarily signed the written statement of it. Under these circumstances, there was no error in the admission in evidence of either the written confession or the written waiver. State v. Williams, 279 N.C. 515, 184 S.E.2d 282 (1971).  

Same - By Minor. - A minor who has arrived at the age of accountability for crime may waive counsel in the manner provided by law and make a voluntary confession without the presence of either counsel or an adult member of his family, provided he fully understands his constitutional rights and the meaning and consequences of his statement. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

Defendant Indigent on Day of Interrogation Has Right to Counsel. - If defendant is indigent on the day of the interrogation, he is entitled to the services of counsel at the interrogation. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

B. PRETRIAL IDENTIFICATION.

Accused Is Entitled to Counsel at Pretrial In-Custody Lineup. - A pretrial in-custody lineup for identification purposes is a critical stage in the proceedings, and an accused so exposed is entitled to the presence of counsel. State v. Bass, 280 N.C. 435, 186 S.E.2d 384 (1972).  

But Not When Eyewitnesses Are Viewing Photographs for Purposes of Identification. - A suspect has no constitutional right to the presence of counsel when eyewitnesses are viewing photographs for purposes of identification, and this is true regardless of whether he is at liberty or in custody at the time. Such pretrial identification procedure is not a critical stage of the proceeding. State v. Stepney, 280 N.C. 306, 185 S.E.2d 844 (1972).  

Counsel Required at Pretrial Identification Proceedings Only After Formal Charges Preferred. - The General Assembly amended subdivision (b)(2) of this section to require counsel for indigents at pretrial identification proceedings only after formal charges have been preferred and at which the presence of the indigent was required. This amendment apparently stems from the holding in Kirby v. Illinois, 406 U.S. 682, 92  S. Ct. 1877, 32 L. Ed. 2d 411 (1972). State v. Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974), death sentence vacated, 428 U.S. 902, 96 S. Ct. 3202, 49 L. Ed. 2d 1205 (1976).  

Waiver of Right. - One who, under G.S. 7A-457 as it stood before the 1971 amendment thereto, was precluded in a capital case from waiving the right to counsel during an in-custody, pretrial lineup stood in the same position as an accused who did not knowingly, understandingly and voluntarily waive the right to counsel before the enactment of this Article. But where the State, on voir dire, showed by clear and convincing evidence that an in-court identification was of independent origin and was not tainted by the lineup procedures, the in-court identification evidence was competent. State v. Chance, 279 N.C. 643, 185 S.E.2d 227 (1971), death sentence vacated, 408 U.S. 940, 92 S. Ct. 2878, 33 L. Ed. 2d 764 (1972).  

C. PRELIMINARY HEARING.

Editor's Note. - The notes below were decided prior to the 1985 amendment to subdivision (b)(4) substituting "probable cause hearing" for "preliminary hearing."  

Prior to the enactment of this section a defendant did not have the right to an attorney at a preliminary hearing. Dawson v. State, 8 N.C. App. 566, 174 S.E.2d 610 (1970).  

A preliminary hearing is not an essential prerequisite to a bill of indictment; however, since this section declares a preliminary hearing to be "a critical stage of the action," it follows that an indigent defendant is entitled to the appointment of counsel if such a hearing is held. State v. Gainey, 280 N.C. 366, 185 S.E.2d 874 (1972).  

The initial appearance before a district court judge is not a critical stage because it is not an adversarial judicial proceeding where rights and defenses are preserved or lost or a plea taken. Therefore, the reference in subdivision (b)(4) of this section to a preliminary hearing does not mean that a defendant has a right to counsel under U.S. Const., Amend. VI at the initial appearance before the district court judge. State v. Detter, 298 N.C. 604, 260 S.E.2d 567 (1979).  

Defendant Found Not Indigent for Purpose of Preliminary Hearing Has No Right to Appointed Counsel. - If found not indigent for the purpose of the preliminary hearing, a defendant does not have the right to appointed counsel, and he can waive counsel and elect to defend himself. State v. Hairston, 280 N.C. 220, 185 S.E.2d 633, cert. denied, 409 U.S. 888, 93 S. Ct. 194, 34 L. Ed. 2d 145 (1972).  

Failure to Appoint Counsel for Preliminary Hearing Held Harmless Error. - The failure to appoint counsel to represent an indigent defendant at her preliminary hearing on charges of forgery and uttering a forged check was harmless error beyond a reasonable doubt where the testimony at the hearing was not transcribed and was never put before the trial court, the jury which convicted defendant never knew that a preliminary hearing had been conducted, the record did not show that defendant pled guilty or made any disclosures at the preliminary hearing which were used against her at the trial, and the record did not show the loss of any defenses or pleas or motions by failure to assert them at the preliminary hearing. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972).  

Subsequent Pleas of Guilty Not Invalidated. - Failure to accord an indigent defendant his statutory right to counsel at the time he waived preliminary hearing did not invalidate his subsequent pleas of guilty, where the pleas were given at a time when defendant was represented by counsel and the trial court fully inquired into the voluntariness of the pleas. State v. Elledge, 13 N.C. App. 462, 186 S.E.2d 192 (1972).  

§ 7A-452. Source of counsel; fees; appellate records.

Statute text

(a)  Upon the court's determination that a person is indigent and entitled to counsel under this Article, counsel shall be appointed in accordance with rules adopted by the Office of Indigent Defense Services. In noncapital cases, the court shall assign counsel pursuant to rules adopted by the Office of Indigent Defense Services. In capital cases, the Office of Indigent Defense Services or designee of the Office of Indigent Defense Services shall assign counsel; at least one member of each capital defense team, where practicable, shall be a member of the bar in that division. In the courts of those counties which have a public defender, however, the public defender may tentatively assign himself or an assistant public defender to represent an indigent person, subject to subsequent determination of entitlement to counsel by the court and approval by the court in noncapital cases and by the Office of Indigent Defense Services in capital cases.  

(b)  Fees of assigned counsel and salaries and other operating expenses of the offices of the public defenders shall be borne by the State.  

(c) (1)  The clerk of superior court is authorized to make a determination of indigency and entitlement to counsel, as authorized by this Article. The word "court," as it is used in this Article and in any rules pursuant to this Article, includes the clerk of superior court.  

(2) A judge of superior or district court having authority to determine entitlement to counsel in a particular case may give directions to the clerk with regard to the determination of entitlement to counsel in that case; may, if he finds it appropriate, change or modify the determination made by the clerk; and may set aside a finding of waiver of counsel made by the clerk.  

(d)  Unless a public defender or assistant public defender is appointed to serve, standby counsel appointed under G.S. 15A-1243 shall receive reasonable compensation to be paid by the State.  

§ 7A-453. Duty of custodian of a possibly indigent person; determination of indigency.

Statute text

(a)  In counties designated by the Office of Indigent Defense Services, the authority having custody of a person who is without counsel for more than 48 hours after being taken into custody shall so inform the designee of the Office of Indigent Defense Services. The designee of the Office of Indigent Defense Services shall make a preliminary determination as to the person's entitlement to his services, and proceed accordingly. The court shall make the final determination.  

(b)  In counties that have not been designated by the Office of Indigent Defense Services, the authority having custody of a person who is without counsel for more than 48 hours after being taken into custody shall so inform the clerk of superior court.  

(c)  In any county, if a defendant, upon being taken into custody, states that he is indigent and desires counsel, the authority having custody shall immediately inform the designee of the Office of Indigent Defense Services or the clerk of superior court, as the case may be, who shall take action as provided in this Article.  

(d)  The duties imposed by this section upon authorities having custody of persons who may be indigent are in addition to the duties imposed upon arresting officers under G.S. 15-47.  

CASE NOTES

The court makes the final determination of indigency, and this may be determined or redetermined by the court at any stage of the proceeding at which the indigent is entitled to representation. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972).  

§ 7A-454. Supporting services.

Statute text

Fees for the services of an expert witness for an indigent person and other necessary expenses of counsel shall be paid by the State in accordance with rules adopted by the Office of Indigent Defense Services.  

CASE NOTES

The basis for this section is to provide a fair trial, but the defendant must show that specific evidence is reasonably available and necessary for a proper defense. State v. Sandlin, 61 N.C. App. 421, 300 S.E.2d 893, cert. denied, 308 N.C. 679, 304 S.E.2d 760, , 464 U.S. 995, 104 S. Ct. 491, 78 L. Ed. 2d 685 (1983).  

This section permits but does not compel providing an expert to the accused at State expense. State v. Patterson, 288 N.C. 553, 220 S.E.2d 600 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3211, 49 L. Ed. 2d 1211 (1976).  

For the applicable standard for appointment of expert assistance to indigent defendants, see State v. Sandlin, 61 N.C. App. 421, 300 S.E.2d 893, cert. denied, 308 N.C. 679, 304 S.E.2d 760, , 464 U.S. 995, 104 S. Ct. 491, 78 L. Ed. 2d 685 (1983); State v. Holden, 321 N.C. 125, 362 S.E.2d 513 (1987), cert. denied, 486 U.S. 1061, 108 S. Ct. 2835, 100 L. Ed. 2d 935 (1988).  

Expert assistance must be provided only upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial. State v. Hefler, 60 N.C. App. 466, 299 S.E.2d 456 (1983), aff'd, 310 N.C. 135, 310 S.E.2d 310 (1984); State v. Chatman, 308 N.C. 169, 301 S.E.2d 71 (1983).  

Expert assistance need only be provided by the State when the defendant can show that it is probable that he will not receive a fair trial without the requested assistance, or upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense. Mere hope or suspicion that favorable evidence is available is not sufficient. State v. Watson, 310 N.C. 384, 312 S.E.2d 448 (1984).  

When Private Investigators or Expert Assistance Will Be Provided. - Section 7A-450(b) and this section require that private investigators or expert assistance be provided only upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial. Neither the State nor the federal Constitution requires more. State v. Gray, 292 N.C. 270, 233 S.E.2d 905 (1977); State v. Parton, 303 N.C. 55, 277 S.E.2d 410 (1981), overruled on other grounds in State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 (1985); State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981); State v. Corbett, 307 N.C. 169, 297 S.E.2d 553 (1982); State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 (1984), cert. denied, 469 U.S. 1230, 105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985); State v. Fletcher, 125 N.C. App. 505, 481 S.E.2d 418 (1997), cert. denied, 346 N.C. 285, 487 S.E.2d 560 (1997), cert. denied, 522 U.S. 957, 118 S. Ct. 383, 139 L. Ed. 2d 299 (1997).  

Defendant's constitutional and statutory right to a state-appointed expert arises only upon a showing that there is a reasonable likelihood that such an expert would discover evidence which would materially assist defendant in the preparation of his defense. There is no requirement that an indigent defendant be provided with investigative assistance merely upon the defendant's request. State v. Brown, 59 N.C. App. 411, 296 S.E.2d 839 (1982), cert. denied, 310 N.C. 155, 311 S.E.2d 294 (1984).  

The appointment of private investigators should be made with caution and only upon a clear showing that specific evidence is reasonably available and necessary for a proper defense, since there is no criminal case in which defense counsel would not welcome an investigator to comb the countryside for favorable evidence. State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 (1984), cert. denied, 469 U.S. 1230, 105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985).  

The appointment of an investigator as an expert witness should be made with caution and only upon a clear showing that specific evidence is reasonably available and necessary for a proper defense. State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981).  

There is no constitutional requirement that private investigators or experts always be made available, and G.S. 7A-450(b) and this section require such assistance only upon a showing by defendant that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that the defendant will not receive a fair trial. State v. Newton, 82 N.C. App. 555, 347 S.E.2d 81 (1986), cert. denied, 318 N.C. 699, 351 S.E.2d 756 (1987).  

A private investigator need not be provided when no unique skill is required or when there is no unduly burdensome time requirement that would prevent defense counsel from adequately conducting the investigation himself. State v. Newton, 82 N.C. App. 555, 347 S.E.2d 81 (1986), cert. denied, 318 N.C. 699, 351 S.E.2d 756 (1987).  

Evidence that an indigent defendant is mildly retarded is not a sufficient basis to require the appointment of a private psychiatrist, at least where the defendant has already been examined by a psychiatrist at State expense. State v. Massey, 316 N.C. 558, 342 S.E.2d 811 (1986).  

Mere hope or suspicion that favorable evidence is available is not enough under the State or federal Constitutions to require that expert assistance or private investigators be provided to an indigent defendant. State v. Holden, 321 N.C. 125, 362 S.E.2d 513 (1987), cert. denied, 486 U.S. 1061, 108 S. Ct. 2835, 100 L. Ed. 2d 935 (1988).  

Defendant Not Required to Affirmatively Discredit State's Witness as Threshold Requirement. - While the threshold showing of specific necessity for the appointment of a technical expert is not a light burden, it is not so severe as to require that a defendant affirmatively discredit the State's expert witness before gaining access to his own. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

When Fingerprint Expert Must Be Appointed. - While it is within the trial court's discretion to approve a fee for the appointment of an expert witness to testify for an indigent defendant under this section, it is error of constitutional magnitude to refuse such funds when the defendant has made a threshold showing of specific need and when expert assistance is of material importance to his defense or when its absence would deprive him of a fair trial. These requisites are met when it is apparent that fingerprint evidence is crucial to the State's attempt to prove that defendant was the perpetrator of the charged offense and when denial of a motion for funds precludes an indigent defendant from seeking the assistance of an independent expert in assessing that evidence. State v. Bridges, 325 N.C. 529, 385 S.E.2d 337 (1989).  

To establish a particularized need for expert assistance, a defendant must show: (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that the expert will materially assist him in the preparation of his case. State v. Page, 346 N.C. 689, 488 S.E.2d 225 (1997), cert. denied, 522 U.S. 1056, 118 S. Ct. 710, 139 L. Ed. 2d 651 (1998).  

In order to show a "particularized need" for the assistance of a fingerprint expert, defendant was not required to present a specific basis for questioning the accuracy of the State's determination that the print found at the scene of the offense matched a print taken from defendant. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

Defendant made the requisite threshold showing of specific necessity for a fingerprint expert where he showed that absent a fingerprint expert he would be unable to assess adequately the State's expert's conclusion that defendant's palm print, the one item of hard evidence implicating him in the crimes charged, was found at the scene of the attack, that because the victim could not identify her assailant, this testimony by the State's expert was crucial to the State's ability to identify defendant as the perpetrator of the crimes charged against him, and moreover, that due to his mental retardation, he had extremely limited communication and reasoning abilities, and thus could provide defense counsel with little assistance in making a defense. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).  

Where without his own expert to examine items found at the scene of the crime, defendant could not adequately assess State experts' conclusions that latent prints found at the scene were his, and fingerprint evidence was the only direct evidence linking defendant to the offense, defendant made a threshold showing of specific need and demonstrated that such testimony would be of material assistance in preparing his defense. State v. Bridges, 325 N.C. 529, 385 S.E.2d 337 (1989).  

Discretion of Trial Judge. - This section and the better reasoned decisions place the question of whether an expert should be appointed at State expense to assist an indigent defendant within the sound discretion of the trial judge. State v. Tatum, 291 N.C. 73, 229 S.E.2d 562 (1976); State v. Williams, 304 N.C. 394, 284 S.E.2d 437 (1981); State v. Brown, 59 N.C. App. 411, 296 S.E.2d 839 (1982), cert. denied, 310 N.C. 155, 311 S.E.2d 294 (1984); State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 (1984), cert. denied, 469 U.S. 1230, 105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985).  

The language contained in this section is consistent with the rule that appointment of experts lies within the discretion of the trial judge. State v. Tatum, 291 N.C. 73, 229 S.E.2d 562 (1976).  

The decision whether to provide a defendant with an investigator under the provisions of those statutes is a matter within the discretion of the trial judge and will not be disturbed on appeal absent an abuse of that discretion. State v. Parton, 303 N.C. 55, 277 S.E.2d 410 (1981), overruled on other grounds in State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 (1985); State v. Corbett, 307 N.C. 169, 297 S.E.2d 553 (1982).  

The grant or denial of motions for appointment of associate counsel or expert witnesses lies within the trial court's discretion and a trial court's ruling should be overruled only upon a showing of abuse of discretion. State v. Sandlin, 61 N.C. App. 421, 300 S.E.2d 893, cert. denied, 308 N.C. 679, 304 S.E.2d 760, 464 U.S. 995, 104 S. Ct. 491, 78 L. Ed. 2d 685 (1983).  

All defendants in criminal cases shall enjoy the right to effective assistance of counsel and that the State must provide indigent defendants with the basic tools for an adequate trial defense or appeal. However, the State has no constitutional duty to provide an expert witness to assist in the defense of an indigent. This is a question properly left within the sound discretion of the trial judge. State v. Watson, 310 N.C. 384, 312 S.E.2d 448 (1984).  

Denial of Motion for Psychiatrist Upheld. - Where the motion to the court submitted by defendant's counsel simply stated, "That the defendant is an indigent person with court-appointed counsel, and, in the opinion of counsel, psychiatric evidence will be necessary and proper in behalf of the defense of the charges of murder against the defendant," without more, there was no abuse of the trial court's discretion in denying the motion. State v. Grainger, 29 N.C. App. 694, 225 S.E.2d 595 (1976).  

Where although there was clear and uncontroverted evidence that defendant was mildly retarded, there was no serious contention that defendant's sanity at the time murder was committed would be a significant factor at trial, there was no abuse of discretion in the judge's failure to appoint a private psychiatrist for defendant following his examination by one psychiatrist at State expense. State v. Massey, 316 N.C. 558, 342 S.E.2d 811 (1986).  

Denial of Neuropsychologist Upheld. - Defendant did not establish a particularized showing that without an evaluation by a neuropsychologist, defendant would be deprived of a fair trial or that there was a reasonable likelihood that a neuropsychologist would materially assist him in the preparation of his case. State v. Rose, 339 N.C. 172, 451 S.E.2d 211 (1994), cert. denied, 515 U.S. 1135, 115 S. Ct. 2565, 132 L. Ed. 2d 818 (1995).  

Denial of Motion for Medical Expert Upheld. - Trial court's denial of defendant's motions, alleging a question as to the cause of death, for the appointment of a pathologist or other medical experts was not error where, although the defendant arguably made a threshold showing of a specific necessity for the assistance of such experts, he was provided with a copy of the autopsy report, and also had available and used ample medical expertise (including the favorable testimony of two specialists) in preparing and presenting his defense. State v. Penley, 318 N.C. 30, 347 S.E.2d 783 (1986).  

Denial of Motion for DNA Expert Upheld. - Notwithstanding any failure to show a particularized need at the time of his motion for the DNA expert, defendant, at oral argument, contended that such need became evident during the course of the trial. However, defendant did not renew his motion for appointment of a DNA expert, nor did he call to the court's attention specific circumstances showing a particularized need; therefore, the trial court did not err in denying defendant's motion. State v. Mills, 332 N.C. 392, 420 S.E.2d 114 (1992).  

Defendant was not entitled to funds to conduct DNA testing or to hire a DNA expert witness since neither defendant nor the State questioned the identity of victim's alleged attacker; thus, defendant failed to demonstrate the necessary particularized need in order to qualify for such funds or appointment of the DNA expert witness. State v. Sines, 158 N.C. App. 79, 579 S.E.2d 895 (2003), cert. denied, 357 N.C. 468, 587 S.E.2d 69 (2003).  

Denial of Motion for Pathologist Upheld. - Even though defendant's identity as the perpetrator of the crime charged was critical, and the state's case was built on circumstantial evidence, defendant failed to satisfy his burden of showing either that the assistance of a pathologist would have materially aided him in the preparation of his defense or that the lack thereof deprived him of a fair trial. State v. Moseley, 338 N.C. 1, 449 S.E.2d 412 (1994), cert. denied, 514 U.S. 1091, 115 S. Ct. 1815, 131 L. Ed. 2d 738 (1995).  

Denial of Motion for Medical Expert and Ballistics Expert Upheld. - In a prosecution for assault with a deadly weapon with intent to kill inflicting serious injury, where the victim testified that she was shot at point-blank range, but defendant testified that he accidentally shot her when he picked up his shotgun in the den where he had placed it after a hunting trip and pulled the lever to see if it was loaded, and that he was some distance away from the victim when it discharged, the trial judge did not abuse his discretion in denying defendant's request for a medical expert and a ballistics expert. Defense counsel could educate himself on the likely effects of a point-blank gunshot to adequately cross-examine the State's witness. State v. Newton, 82 N.C. App. 555, 347 S.E.2d 81 (1986), cert. denied, 318 N.C. 699, 351 S.E.2d 756 (1987).  

Denial of Motion for Statistician Upheld. - The trial judge in a murder trial did not err in denying defendant's motion for funds to employ a statistician to review the jury venire in the county over a substantial period of time to determine whether the jury commission failed to perform its statutory duty when compiling the jury venire from which defendant's jury would be selected, where defendant presented no evidence that the new jury selection process in the county was discriminatory, or that the services of a statistician would have resulted in the selection of a more favorable jury. State v. Massey, 316 N.C. 558, 342 S.E.2d 811 (1986).  

Denial of Motion for Investigator Upheld. - The trial judge did not abuse his discretion in refusing to appoint a private investigator to assist defendant, where defense counsel requested the appointment of a private investigator because he did not have time to singlehandedly gather available evidence and interview potential witnesses in preparation for the trial. State v. Massey, 316 N.C. 558, 342 S.E.2d 811 (1986).  

The statutory plan established in G.S. 7A-450 and this section and the plan of former G.S. 7A-468 for State provision of investigative or expert assistance were substantially equivalent. There was no real distinction between indigent defendants represented by a public defender and those with court-appointed counsel with respect to the availability of state-provided investigative assistance. Therefore, the denial of defendant's motion for the appointment of an investigator did not violate his constitutionally guaranteed rights to equal protection of the laws. State v. Tatum, 291 N.C. 73, 229 S.E.2d 562 (1976).  

Defendant's mere general desire to search for possible evidence which might be of use in impeaching a key witness who provided evidence to support the elements of premeditation and deliberation in murder prosecution was not such a significant factor in the defendant's defense as to justify the appointment of an investigator. State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

§ 7A-455. Partial indigency; liens; acquittals.

Statute text

(a)  If, in the opinion of the court, an indigent person is financially able to pay a portion, but not all, of the value of the legal services rendered for him by assigned counsel, the public defender, or the appellate defender, and other necessary expenses of representation, he shall order the partially indigent person to pay such portion to the clerk of superior court for transmission to the State treasury.  

(b)  In all cases the court shall direct that a judgment be entered in the office of the clerk of superior court for the money value of services rendered by assigned counsel, the public defender, or the appellate defender, plus any sums allowed for other necessary expenses of representing the indigent person, including any fees and expenses that may have been allowed prior to final determination of the action to assigned counsel pursuant to G.S. 7A-458, which shall constitute a lien as prescribed by the general law of the State applicable to judgments. Any reimbursement to the State as provided in subsection (a) of this section or any funds collected by reason of such judgment shall be deposited in the State treasury and credited against the judgment. The value of services shall be determined in accordance with rules adopted by the Office of Indigent Defense Services. The money value of services rendered by the public defender and the appellate defender shall be based upon the factors normally involved in fixing the fees of private attorneys, such as the nature of the case, the time, effort, and responsibility involved, and the fee usually charged in similar cases. A district court judge shall direct entry of judgment for actions or proceedings finally determined in the district court and a superior court judge shall direct entry of judgment for actions or proceedings originating in, heard on appeal in, or appealed from the superior court. Even if the trial, appeal, hearing, or other proceeding is never held, preparation therefor is nevertheless compensable.  

(b1)  In every case in which the State is entitled to a lien pursuant to this section, the public defender shall at the time of sentencing or other conclusion of the proceedings petition the court to enter judgment for the value of the legal services rendered by the public defender, and the appellate defender shall upon completion of the appeal petition or request the trial court to enter judgment for the value of the legal services rendered by the appellate defender.  

(c)  No order for partial payment under subsection (a) of this section and no judgment under subsection (b) of this section shall be entered unless the indigent person is convicted. If the indigent person is convicted, the order or judgment shall become effective and the judgment shall be docketed and indexed pursuant to G.S. 1-233 et seq., in the amount then owing, upon the later of (i) the date upon which the conviction becomes final if the indigent person is not ordered, as a condition of probation, to pay the State of North Carolina for the costs of his representation in the case or (ii) the date upon which the indigent person's probation is terminated or revoked if the indigent person is so ordered.  

(d)  In all cases in which the entry of a judgment is authorized under G.S. 7A-450.1 through G.S. 7A-450.4 or under this section, the attorney, guardian ad litem, public defender, or appellate defender who rendered the services or incurred the expenses for which the judgment is to be entered shall obtain the social security number, if any, of each person against whom judgment is to be entered. This number, or a certificate that the person has no social security number, shall be included in each fee application submitted by an assigned attorney, guardian ad litem, public defender, or appellate defender, and no order for payment entered upon an application which does not include the required social security number or certification shall be valid to authorize payment to the applicant from the Indigent Persons' Attorney Fee Fund. Each judgment docketed against any person under this section or under G.S. 7A-450.3 shall include the social security number, if any, of the judgment debtor.  

CASE NOTES

Constitutionality. - The interlocking statutes and court decisions that regulate North Carolina's ability to recover the costs of court-appointed counsel meet constitutional requirements. The indigent defendant's fundamental right to counsel is preserved under the system; he is given ample opportunity to challenge the decision to require repayment at all critical stages; and he is protected against heightened civil or criminal penalties based solely on his inability to pay. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

Like its civil recoupment statute, North Carolina's procedures for imposing the reimbursement of court-appointed counsel fees as a condition of parole are narrowly drawn to avoid unfairness and discriminatory effects. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

Though far from a paragon of clarity and detail as a complete program, the North Carolina statutes relating to the repayment of attorneys' fees by restitution embody all the required features of a constitutionally acceptable approach. The indigent defendant's fundamental right to counsel is preserved under the North Carolina statute and no preconditions are placed on the exercise of that right beyond a reasonable and minimally intrusive procedure designed to establish the fact of indigency. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

State Will Not Pay What Defendant Can. - It is not the public policy of this State to subsidize any portion of a defendant's defense which he himself can pay. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

Right of State to Recoup Expenses. - North Carolina is not barred from structuring a program to collect the amount it is owed from a financially-able defendant through reasonable and fairly administered procedures. The State's initiatives in this area naturally must be narrowly drawn to avoid either chilling the indigent's exercise of the right to counsel, or creating discriminating terms of repayment based solely on the defendant's poverty. Beyond these threshold requirements, however, the State has wide latitude to shape its attorneys' fees recoupment or restitution program along the lines it deems most appropriate for achieving lawful State objectives. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

North Carolina, like every jurisdiction, has an irrevocable constitutional duty to provide court-appointed counsel to an indigent defendant once he requests it. The developing jurisprudence in this area, however, does not require the State to absorb the expenses of providing such counsel when the defendant has acquired the financial ability to pay. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

No Chilling Effect. - Informing defendant that he may be required to reimburse the State for the costs of his attorney also does not chill his right to have counsel provided. State v. Cummings, 346 N.C. 291, 488 S.E.2d 550 (1997), cert. denied, 522 U.S. 1092, 118 S. Ct. 886, 139 L. Ed. 2d 873 (1998).  

Applicability of Section. - This section by its terms applies only when an indigent person is determined by the court to be able to pay some but not all of the value of legal services rendered by a public defender. State v. Hunter, 71 N.C. App. 602, 323 S.E.2d 43 (1984), aff'd in part and rev'd in part on other grounds, 315 N.C. 371, 338 S.E.2d 99 (1986).  

Repayment Not Required Unless Defendant Is Able. - An indigent receiving court-appointed counsel will never be required to repay the State unless he becomes financially able. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

Lien Against Future Earnings Reserved. - Legal assistance is extended unconditionally once indigency is established, although North Carolina, like many other jurisdictions, reserves to itself a general lien against the petitioner's future earnings should he later become able to pay. The lien is perfected through independent civil proceedings and cannot be enforced unless the indigent had notice of, and the opportunity to participate in, the proceedings. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

Legal assistance is unconditional once indigency is established, although the State reserves to itself a general lien against defendant's future earnings if defendant is convicted and should later become able to pay. State v. Cummings, 346 N.C. 291, 488 S.E.2d 550 (1997), cert. denied, 522 U.S. 1092, 118 S. Ct. 886, 139 L. Ed. 2d 873 (1998).  

Notice and Opportunity to Be Heard Required. - This section provides that the court may enter a civil judgment against a convicted indigent for attorneys' fees and costs. The courts have upheld the validity of such a judgment provided the defendant is given notice of the hearing held in reference thereto and an opportunity to be heard. State v. Washington, 51 N.C. App. 458, 276 S.E.2d 470 (1981).  

The State assumes the status of a judgment lien creditor against the assets of an indigent defendant who has accepted court-appointed counsel and been found guilty of the offense. The lien is not valid unless the indigent defendant was given both notice of the State claim and the opportunity to resist its perfection in a hearing before the trial court. Alexander v. Johnson, 742 F.2d 117 (4th Cir. 1984).  

Vacation of Judgment for Cost of Public Defender Services. - Judgment, after criminal conviction, for cost of public defender services will be vacated where court finds that the judgment is not supported in the record by sufficient findings of fact or conclusions of law. State v. Crews, 284 N.C. 427, 201 S.E.2d 840 (1974).  

Where defendant's first-degree murder conviction was reversed and remanded for a new trial due to a presumed ineffective assistance of counsel, defendant was not convicted in the initial trial; therefore, pursuant to that G.S. 7A-455(c), defendant was not liable for the attorneys' fees in the first trial. State v. Rogers, 161 N.C. App. 345, 587 S.E.2d 906 (2003).  

§ 7A-455.1. Appointment fee in criminal cases.

Statute text

(a)  Each person who requests the appointment of counsel in a criminal case shall pay to the clerk of court a nonrefundable appointment fee of fifty dollars ($50.00) at the time of appointment. No fee shall be due if the court finds that the person is not entitled to the appointment of counsel.  

(b)  The appointment fee in this section is due regardless of the outcome of the proceedings. If paid in full at the time of appointment, the fifty dollars ($50.00) paid shall be credited against any amounts the court determines to be owed for the value of legal services rendered to the defendant. If not paid in full at the time of appointment, the fifty-dollar ($50.00) fee shall be added to any amounts the court determines to be owed for the value of legal services rendered to the defendant and shall be collected in the same manner as attorneys' fees are collected for such representation. If the fee is not paid in full at the time of appointment, and no attorneys' fees are found due when the action is finally determined at the trial level, a judgment shall be entered, docketed, and indexed pursuant to G.S. 1-233 in the amount of fifty dollars ($50.00) and shall constitute a lien as prescribed by the general law of the State applicable to judgments.  

(c)  The attorney representing the defendant when the action is finally determined at the trial level shall advise the court whether the appointment fee required by this section has been paid.  

(d)  Inability, failure, or refusal to pay the appointment fee shall not be grounds for denying appointment of counsel, for withdrawal of counsel, or for contempt.  

(e)  The appointment fee required by this section shall be assessed only once for each affidavit of indigency submitted by a defendant or other determination of indigency by the court, regardless of the number of cases for which an attorney is appointed. An additional appointment fee shall not be assessed for any additional cases thereafter assigned to an attorney if any cases for which a defendant was previously assessed an appointment fee are still pending. Nor shall an additional appointment fee be assessed if the charges for which an attorney was appointed are dismissed and subsequently refiled or if the defendant is appointed an attorney on appeal on a matter for which the defendant was assessed an appointment fee at the trial level.  

(f)  Of each appointment fee collected under this section, the sum of forty-five dollars ($45.00) shall be credited to the Indigent Persons' Attorney Fee Fund and the sum of five dollars ($5.00) shall be credited to the Court Information Technology Fund under G.S. 7A-343.2. These fees shall not revert.  

(g)  The Office of Indigent Defense Services shall adopt rules and develop forms to govern implementation of this section.  

CASE NOTES

Constitutionality. - G.S. 7A-455.1 is unconstitutional because the portion of the appointment fee under G.S. 7A-455.1(a) that is paid to the North Carolina Indigent Persons' Attorney Fee Fund does not fall within the definition of "fees" since it is not directly related to the individual defendant who is resisting prosecution or defending against a particular criminal charge, but helps support that part of the criminal justice system that enables the State constitutionally to prosecute indigent defendants who qualify for court-appointed counsel; N.C. Const. art. I, § 23 does not insulate acquitted defendants from bearing the burden of paying for their own counsel, but it does shield an acquitted defendant from having to pay for a system designed to reimburse the State for expenses necessarily incurred in the conduct of the prosecution. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Inclusion of virtually identical language to former N.C. Const. art. I, § 11 in N.C. Const. art. I, § 23 convincingly demonstrates North Carolina's continuing dedication to the principle that acquitted defendants should not be required to pay the costs of their prosecution; thus, requiring acquitted defendants to pay the appointment fee under G.S. 7A-455.1, which was a cost of prosecution, would defeat the intent and purpose of either Constitution's provision. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Costs are imposed only at sentencing, so any convicted indigent defendant is given notice of the appointment fee under G.S. 7A-455.1 at the sentencing hearing and is also given an opportunity to be heard and object to the imposition of this cost; therefore, the constitutional requirement of notice and an opportunity to be heard are satisfied, and the imposition of the appointment fee on convicted indigent defendants passes federal constitutional muster. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Plain Language of N.C. Constitution Prohibits Imposition of Appointment Fee Upon Defendant Unless He Has Been Convicted or Pled Guilty or Nolo Contendere. - Plain language of N.C. Const. art. I, § 23, prohibiting the assessment of costs against acquitted defendants, encompasses the appointment fee provided for by G.S. 7A-455.1(a); by requiring payment of the appointment fee by acquitted defendants, the General Assembly devised a statutory framework that does not comport with the constitutional limitation prohibiting a criminal defendant from paying costs unless found guilty, and as such it may not stand. Accordingly, the appointment fee set out in G.S. 7A-455.1 is a cost of prosecution and may not be imposed upon a defendant in a criminal matter until that defendant has been convicted or pled guilty or nolo contendere. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Appointment Fee Provision Severable. - Inclusion of a 2002 N.C. Sess. Laws 126, § 31.6, a severability clause, in the session law adding N.C. Gen. Stat. ch. 7A, evinces the legislative intent that the remaining portions of G.S. 7A-455.1 continue in effect, if possible. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

G.S. 7A-455.1(b), which required payment of the appointment fee regardless of the outcome of the proceedings, was severed in order to allow the State to assess the appointment fee against convicted defendants as constitutionally allowed under N.C. Const. art. I, § 23; G.S. 7A-455.1(a), requiring payment at the time of the appointment was also severed, as it was inconsistent with the ruling that the appointment fee was a cost, and as pursuant to G.S. 7A-304(a), costs, including the pretrial release services fee under G.S. 7A-304(a)(5) and and the North Carolina State Bureau of Investigation laboratory fee under G.S. 7A-304(a)(7), were assessed only after a defendant was convicted or entered a plea of guilty or nolo contendere. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

General Assembly effectively acknowledged that the appointment fee would be prepaid infrequently when it provided that counsel could not be denied for failure to pay the appointment fee in advance under G.S. 7A-455.1(d); requiring the State to collect the appointment fee only after a final determination of guilt does not obstruct the objective of G.S. 7A-455.1, and the portion of G.S. 7A-455.1(a) requiring payment "at the time of appointment" shall be severed. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Severance of the provisions in G.S. 7A-455.1(b) that grant a credit against any attorney's fees owed for any defendant who pays the appointment fee in advance is mandated; because the provision requiring payment at the time of appointment has been severed, no costs are imposed, or can be imposed, until after there is a conviction, and the provisions entitling a defendant to a pre-payment credit shall also be severed. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Purposes of G.S. 7A-455.1 do not depend on requiring payment at the time of appointment and providing a pre-payment credit to those defendants who pay in advance, and allowing the State to collect the appointment fee from convicted indigent defendants upon final disposition permits the State to recoup a portion of its expenses associated with providing a system that enables indigent defendants to be prosecuted; therefore, because the remaining provisions of G.S. 7A-455.1 can be enforced independently of the unconstitutional portions of the section, the unconstitutional provisions of G.S. 7A-455.1 shall be severed and the balance of the section enforced. The State is still permitted to collect the appointment fee from convicted defendants. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Portion of Fee for Indigent Persons' Attorney Fee Fund Is Cost of Prosecution. - Because the appointment fee provided for by G.S. 7A-455.1(a) functions to reimburse the State for expenses associated with keeping its system that provides for court-appointed counsel operational, the portion of the appointment fee allocated for the North Carolina Indigent Persons' Attorney Fee Fund is a cost of prosecution, and cannot be characterized as being, in part, an attorney's fee. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Portion of Fee for Court Information Technology Fund Is Facilities Fee. - Portion of the appointment fee provided for by G.S. 7A-455.1(a) allocated to the North Carolina Court Information Technology Fund is effectively indistinguishable from the facilities fee imposed under G.S. 7A-304(a)(2); the appointment fee operates to supplement funds otherwise available to the North Carolina Judicial Department for court information technology and office automation needs, thus defraying expenses incurred by the State in the operation and maintenance of the court system under G.S. 7A-343.2, and it should be assessed in the same manner as the facilities fee and any other cost of prosecution - against convicted defendants only. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

Appointment fee is not fee, but costs - Mere use of the term "fee" does not determine the true nature of an appointment fee under G.S. 7A-455.1, as every aspect of the appointment fee is one associated with a cost; in fact, each amount listed on the North Carolina Criminal Bill of Costs submitted in a criminal matter is denominated a "fee," for example, process fee, general court of justice fee, facilities fee, and these fees are, like costs, imposed only upon convicted defendants. Furthermore, the definition of "costs" includes "fees" as a synonym. State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (2004).  

§ 7A-456. False statements; penalty.

Statute text

(a)  A false material statement made by a person under oath or affirmation in regard to the question of his indigency constitutes a Class I felony.  

(b)  A judicial official making the determination of indigency shall notify the person of the provisions of subsection (a) of this section.  

(c)  Repealed by Session Laws 1987 (Reg. Sess., 1988), c. 1100, s. 11.1.  

§ 7A-457. Waiver of counsel; pleas of guilty.

Statute text

(a)  An indigent person who has been informed of his right to be represented by counsel at any in-court proceeding, may, in writing, waive the right to in-court representation by counsel in accordance with rules adopted by the Office of Indigent Defense Services. Any waiver of counsel shall be effective only if the court finds of record that at the time of waiver the indigent person acted with full awareness of his rights and of the consequences of the waiver. In making such a finding, the court shall consider, among other things, such matters as the person's age, education, familiarity with the English language, mental condition, and the complexity of the crime charged.  

(b)  If an indigent person waives counsel as provided in subsection (a), and pleads guilty to any offense, the court shall inform him of the nature of the offense and the possible consequences of his plea, and as a condition of accepting the plea of guilty the court shall examine the person and shall ascertain that the plea was freely, understandably and voluntarily made, without undue influence, compulsion or duress, and without promise of leniency.  

(c)  An indigent person who has been informed of his right to be represented by counsel at any out-of-court proceeding, may, either orally or in writing, waive the right to out-of-court representation by counsel.  

CASE NOTES


I. General Consideration.


II. Waiver of Counsel.


A. In General.


B. Requirement of Writing.


C. Voluntary Statements.


D. Self-Representation.


III. Guilty Pleas.

I. GENERAL CONSIDERATION.

Prior to the passage of this Article it was unquestioned that an accused could waive his right to counsel at in-custody proceedings, either orally or in writing, if he did so freely, voluntarily and understandingly. State v. Chance, 279 N.C. 643, 185 S.E.2d 227 (1971), death sentence vacated, 408 U.S. 940, 92 S. Ct. 2878, 33 L. Ed. 2d 764 (1972).  

Prior to the enactment of G.S. 7A-450 et seq., there was no difference in the requirements for a waiver of counsel by indigents and nonindigents. Each could waive the right either orally or in writing. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

The purpose of the statutory provision for appointment of counsel, at public expense, for indigent defendants is to put indigent defendants on an equality with affluent defendants in trials upon criminal charges. To deny or restrict the right of the indigent to waive counsel, i.e., to represent himself, while permitting the affluent defendant to exercise such right, has no reasonable relation to the objective of equal opportunity to prevail at the trial of the case. Such classification is beyond the power of the legislature. State v. Mems, 281 N.C. 658, 190 S.E.2d 164 (1972).  

II. WAIVER OF COUNSEL.

A. IN GENERAL.

The rule is that one may waive counsel if he does so freely and voluntarily and with full understanding that he has the right to be represented by an attorney. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

But Waiver Must Be Specifically Made After Miranda Warnings. - No effective waiver of the right to counsel during interrogation can be recognized unless specifically made after the Miranda warnings. Silence and waiver are not synonymous. Presuming waiver from a silent record is impermissible. The record must show, or there must be an allegation and evidence which show, that an accused was offered counsel but intelligently and understandingly rejected the offer. Anything less is not waiver. State v. Blackmon, 284 N.C. 1, 199 S.E.2d 431 (1973).  

And waiver of counsel may not be presumed from a silent record. State v. Moses, 16 N.C. App. 174, 191 S.E.2d 368 (1972); State v. Brown, 325 N.C. 427, 383 S.E.2d 910 (1989).  

This section presupposes that a defendant has been informed of his rights and given an opportunity to act on the information as provided in § 15A-603. This involves a determination of defendant's indigency and entitlement to court appointed counsel. However, whether or not a defendant is indigent, any waiver must be in accordance with this section, notwithstanding the limiting language thereof. State v. Williams, 65 N.C. App. 498, 309 S.E.2d 721 (1983).  

A defendant who appears without counsel at his arraignment must be properly informed of his rights in the manner required by G.S. 15A-603. Where the defendant nevertheless wishes to waive counsel, the court must find that G.S. 15A-603 has been complied with before a valid waiver can be made. State v. Williams, 65 N.C. App. 498, 309 S.E.2d 721 (1983).  

Waiver Was Knowing and Voluntary. - The defendant's waiver of appointed counsel and his decision to proceed pro se were knowing and voluntary, where he completed a waiver of counsel form that followed the statute and was certified by the trial court. State v. Love, 131 N.C. App. 350, 507 S.E.2d 577 (1998), aff'd, 350 N.C. 586, 516 S.E.2d 382 (1999).  

Trial court did not err in allowing defendant to represent himself because the court complied with the statutory requirements of G.S. 7A-457 prior to allowing such self-representation, by obtaining a written waiver of counsel after considering the statutory requirements. State v. Davis, - N.C. App.  - , - S.E.2d - (Aug. 6, 2002), cert. denied, 356 N.C. 170, 568 S.E.2d 623 (2002).  

Trial Court's Findings of Waiver. - Section 7A-457 does not require a trial court, accepting an indigent defendant's waiver of counsel, to specifically find and state that it considered defendant's age, education, familiarity with the English language, mental condition and the complexity of the crime charged but, rather, requires the trial court only to consider those factors when determining whether defendant's waiver of counsel was made knowingly, intelligently, and voluntarily. State v. Fulp, 355 N.C. 171, 558 S.E.2d 156 (2002).  

Necessity for Evidence or Findings of Waiver. - Admission of a defendant's inculpatory statement to the police was erroneous where there was neither evidence nor findings to show that defendant had waived his right to counsel as provided by this section. State v. Hudson, 281 N.C. 100, 187 S.E.2d 756 (1972), cert. denied, 414 U.S. 1160, 94 S. Ct. 920, 39 L. Ed. 2d 112 (1974).  

Waiver Is Required Only Where Defendant Is Subjected to In-Custody Interrogation. - Miranda warnings and waiver of counsel are only required where defendant is being subjected to custodial interrogation. State v. Blackmon, 284 N.C. 1, 199 S.E.2d 431 (1973).  

And the standard for determining when an "in-custody interrogation" occurs under this section is a question of State law which is not inextricably linked to the evolving federal standard for an "in-custody interrogation" actionable under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 A.L.R.3d 974 (1966). Chance v. Garrison, 537 F.2d 1212 (4th Cir. 1976).  

Waiver in Capital Case Prior to 1971 Amendment. - See State v. Doss, 279 N.C. 413, 183 S.E.2d 671 (1971), death sentence vacated, 408 U.S. 939, 92 S. Ct. 2875, 33 L. Ed. 2d 762 (1972); State v. Chance, 279 N.C. 643, 185 S.E.2d 227 (1971), death sentence vacated, 408 U.S. 940, 92 S. Ct. 2878, 33 L. Ed. 2d 764 (1972); State v. Bass, 280 N.C. 435, 186 S.E.2d 384 (1972); State v. Mems, 281 N.C. 658, 190 S.E.2d 164 (1972).  

B. REQUIREMENT OF WRITING.

Stringency of Requiring Waiver in Writing. - In imposing the requirement that an indigent's waiver of counsel must be in writing, the North Carolina General Assembly imposed a more stringent requirement than the federal courts have done. State v. Lynch, 279 N.C. 1, 181 S.E.2d 561 (1971).  

Words "in writing" in subsection (a) are directory only and not mandatory. State v. Smith, 24 N.C. App. 498, 211 S.E.2d 539 (1975).  

Lack of Written Waiver. - The fact that there is no written waiver neither alters the conclusion that the waiver was knowing and voluntary, nor invalidates the waiver. State v. Heatwole, 344 N.C. 1, 473 S.E.2d 310 (1996), cert. denied, 520 U.S. 1122, 117 S. Ct. 1259, 137 L. Ed. 2d 339 (1997).  

Indigent defendant's waiver of counsel was not invalid because there was no written record of the waiver, in spite of G.S. 7A-457's requirement of a written waiver, because the requirement is directory, rather than mandatory, as long as the provisions of the statute were otherwise followed. State v. Fulp, 355 N.C. 171, 558 S.E.2d 156 (2002).  

Waiver at Out-of-Court Proceeding No Longer Required to Be in Writing. - The General Assembly, by Session Laws 1971, c. 1243, amended this section so as to relax the requirement that a waiver of counsel must be in writing. State v. Turner, 281 N.C. 118, 187 S.E.2d 750 (1972).  

Printing Name Rather Than Writing It. - The fact that defendant printed his name instead of signing it to a waiver of rights form was without legal significance and did not warrant suppression of in-custody statements of defendant. State v. Roberts, 293 N.C. 1, 235 S.E.2d 203 (1977).  

Refusal to Sign Waiver of Counsel Will Not Defeat Determination That Counsel Was Properly Waived. - When all of the provisions of this section have been otherwise fully complied with, and the indigent defendant has refused to accept court-appointed counsel, his refusal to sign a waiver of counsel will not defeat a determination that such defendant freely, voluntarily and understandingly waived in-court representation by counsel, and in such case the State may proceed with the trial of the indigent defendant without counsel. State v. Smith, 24 N.C. App. 498, 211 S.E.2d 539 (1975), overruled on other grounds, State v. Barnes, 324 N.C. 539, 380 S.E.2d 118 (1989).  

Refusal to sign a written waiver is a fact which may tend to show that no waiver occurred, but it is not conclusive in the face of other evidence tending to show waiver. State v. Patterson, 288 N.C. 553, 220 S.E.2d 600 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3211, 49 L. Ed. 2d 1211 (1976).  

A refusal to sign a waiver form does not necessarily preclude a valid oral waiver. State v. Patterson, 288 N.C. 553, 220 S.E.2d 600 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3211, 49 L. Ed. 2d 1211 (1976).  

The waiver in writing once given is good and sufficient until the proceeding is finally terminated, unless the defendant himself makes known to the court that he desires to withdraw the waiver and have counsel assigned to him. State v. Watson, 21 N.C. App. 374, 204 S.E.2d 537, cert. denied, 285 N.C. 595, 206 S.E.2d 866 (1974).  

The burden of showing the change in the desire of the defendant for counsel rests upon the defendant. State v. Watson, 21 N.C. App. 374, 204 S.E.2d 537, cert. denied, 285 N.C. 595, 206 S.E.2d 866 (1974).  

This section does not require successive waivers in writing at every court level of the proceeding, and trial in district court and trial in superior court on appeal constitute one in-court proceeding. State v. Watson, 21 N.C. App. 374, 204 S.E.2d 537, cert. denied, 285 N.C. 595, 206 S.E.2d 866 (1974).  

C. VOLUNTARY STATEMENTS.

No waiver is involved with respect to volunteered statements. State v. Haddock, 281 N.C. 675, 190 S.E.2d 208 (1972).  

A volunteered confession is admissible by constitutional standards even in the absence of warning or waiver of rights, since an indigent's right to or waiver of counsel under this section does not arise and is not involved with respect to volunteered statements. State v. Blackmon, 284 N.C. 1, 199 S.E.2d 431 (1973).  

Defendant's volunteered confession would have been admissible by constitutional standards even in the absence of warning or waiver of his rights. State v. Haddock, 281 N.C. 675, 190 S.E.2d 208 (1972).  

Any statement given freely and voluntarily without any compelling influence is admissible in evidence. The fundamental import of the privilege while an individual is in custody is not whether he is allowed to talk to the police without the benefit of warnings and counsel, but whether he can be interrogated. State v. Haddock, 281 N.C. 675, 190 S.E.2d 208 (1972).  

Assuming defendant's indigency, the presence of counsel was not required, because defendant's statement at the police station was not the result of an in-custody interrogation initiated by the officers. Rather, it was defendant's own voluntary narration, freely and understandingly related. State v. Haddock, 281 N.C. 675, 190 S.E.2d 208 (1972).  

Although defendant was in custody at the time he made the incriminating statements, where his statements were not made in response to police "interrogation," as that word is defined in Miranda, but were more in the nature of volunteered assertions and narrations, his statements were admissible. State v. Blackmon, 284 N.C. 1, 199 S.E.2d 431 (1973).  

Where there was no evidence of any interrogation or other police procedure tending to overbear defendant's will and defendant spoke in the voluntary exercise of his own will and without the slightest compulsion of in-custody interrogation procedures, his statements were properly admitted into evidence as volunteered statements made under circumstances requiring neither warnings nor the presence of counsel. State v. Blackmon, 284 N.C. 1, 199 S.E.2d 431 (1973).  

D. SELF-REPRESENTATION.

Right of Defendant to Represent Himself. - A defendant in a criminal proceeding has a right to handle his own case without interference by, or the assistance of, counsel forced upon him against his wishes. State v. Mems, 281 N.C. 658, 190 S.E.2d 164 (1972).  

The United States Constitution does not deny to a defendant the right to defend himself. State v. Mems, 281 N.C. 658, 190 S.E.2d 164 (1972).  

Having been fully advised by the court that an attorney would be appointed to represent him if he so desired, the defendant had the right to reject the offer of such appointment and to represent himself in the trial and disposition of his case. State v. Mems, 281 N.C. 658, 190 S.E.2d 164 (1972).  

Appointment of Counsel for Limited Purpose Where Defendant Represents Himself. - Defendant was not prejudiced in any respect by the appointment of counsel for the limited purpose of furnishing advice to him if so requested, even though defendant waived counsel and conducted his own defense. State v. Harper, 21 N.C. App. 30, 202 S.E.2d 795, cert. denied, 285 N.C. 375, 205 S.E.2d 100 (1974).  

III. GUILTY PLEAS.

Failure to Interrogate Defendant Entering Plea of Guilty. - Failure on the part of the trial judge to follow the recommended procedure that he interrogate every defendant, whether represented by counsel or not, who enters a plea of guilty, in order to be sure that he has freely, voluntarily and intelligently consented to and authorized the entry of such plea, is not fatal to a conviction. This rule has not been modified by this section. However, when a defendant who is represented by counsel tenders a plea of guilty or a plea of nolo contendere it must appear affirmatively in the record that he did so voluntarily and understandingly. State v. Ford, 281 N.C. 62, 187 S.E.2d 741 (1972).  

Failure to Inform Defendant Pleading Nolo Contendere of Minimum Sentence. - Where the trial court informed defendant that he could be imprisoned for as much as 30 years upon his plea of nolo contendere to a charge of armed robbery, the failure of the court to inform defendant that the minimum sentence was five years did not vitiate defendant's plea of nolo contendere. State v. Blake, 14 N.C. App. 367, 188 S.E.2d 607 (1972).  

§ 7A-458. Counsel fees.

Statute text

The fee to which an attorney who represents an indigent person is entitled shall be fixed in accordance with rules adopted by the Office of Indigent Defense Services. Fees shall be based on the factors normally considered in fixing attorneys' fees, such as the nature of the case, and the time, effort and responsibility involved. Even if the trial, appeal, hearing or other proceeding is never held, preparation therefor is nevertheless compensable and, in capital cases and other extraordinary cases pending in superior court, a fee for services rendered and payment for expenses incurred may be allowed pending final determination of the case.  

CASE NOTES

Amount Discretionary. - Amount of an award of indigent counsel fees is discretionary with the trial court. State v. Williamson, 122 N.C. App. 229, 468 S.E.2d 840 (1996). 
§ 7A-498. Title.

Statute text

This Article shall be known and may be cited as the "Indigent Defense Services Act of 2000".  

CASE NOTES  

Constitutionality. - Attorneys did not show that the Indigent Defense Services Act and the Office of Indigent Defense Services violated the state constitution's separation of powers principles; appointing and compensating attorneys for indigent criminals was not committed to any one state government branch. Ivarsson v. Office of Indigent Def. Servs., 156 N.C. App. 628, 577 S.E.2d 650 (2003), cert. denied, 357 N.C. 250, 582 S.E.2d 269 (2003).  

Appointment of additional counsel under former § 7A-459 clearly discretionary with the trial or appellate court, and failure to appoint or continue the appointment of associate counsel will be held error only when it amounts to a clear abuse of that discretion, i.e., only when it is denied in the face of a showing by defendant of a reasonable likelihood that additional counsel would materially assist in the preparation of his defense, or that without such help it was probable that defendant would not receive a fair trial. State v. Easterling, 300 N.C. 594, 268 S.E.2d 800 (1980).  

Division of Labor. - Defendant's contention that the division of labor between attorney and assistant counsel demonstrated that attorney's status as lead counsel was purely nominal and, as a result, defendant was deprived of his right to be represented by a lead counsel with five years experience in the general practice of law was without merit. State v. Howell, 335 N.C. 457, 439 S.E.2d 116 (1994).  

§ 7A-498.1. Purpose.

Statute text

Whenever a person is determined to be indigent and entitled to counsel, it is the responsibility of the State under the federal and state constitutions to provide that person with counsel and the other necessary expenses of representation. The purpose of this Article is to:  

(1) Enhance oversight of the delivery of counsel and related services provided at State expense;  

(2) Improve the quality of representation and ensure the independence of counsel;  

(3) Establish uniform policies and procedures for the delivery of services;  

(4) Generate reliable statistical information in order to evaluate the services provided and funds expended; and  

(5) Deliver services in the most efficient and cost-effective manner without sacrificing quality representation.  

§ 7A-498.2. Establishment of Office of Indigent Defense Services.

Statute text

(a)  The Office of Indigent Defense Services, which is administered by the Director of Indigent Defense Services and includes the Commission on Indigent Defense Services and the Sentencing Services Program established in Article 61 of this Chapter, is created within the Judicial Department. As used in this Article, "Office" means the Office of Indigent Defense Services, "Director" means the Director of Indigent Defense Services, and "Commission" means the Commission on Indigent Defense Services.  

(b)  The Office of Indigent Defense Services shall exercise its prescribed powers independently of the head of the Administrative Office of the Courts. The Office may enter into contracts, own property, and accept funds, grants, and gifts from any public or private source to pay expenses incident to implementing its purposes.  

(c)  The Director of the Administrative Office of the Courts shall provide general administrative support to the Office of Indigent Defense Services. The term "general administrative support" includes purchasing, payroll, and similar administrative services.  

(d)  The budget of the Office of Indigent Defense Services shall be a part of the Judicial Department's budget. The Commission on Indigent Defense Services shall consult with the Director of the Administrative Office of the Courts, who shall assist the Commission in preparing and presenting to the General Assembly the Office's budget, but the Commission shall have the final authority with respect to preparation of the Office's budget and with respect to representation of matters pertaining to the Office before the General Assembly.  

(e)  The Director of the Administrative Office of the Courts shall not reduce or modify the budget of the Office of Indigent Defense Services or use funds appropriated to the Office without the approval of the Commission.  

§ 7A-498.3. Responsibilities of Office of Indigent Defense Services.

Statute text

(a)  The Office of Indigent Defense Services shall be responsible for establishing, supervising, and maintaining a system for providing legal representation and related services in the following cases:  

(1) Cases in which an indigent person is subject to a deprivation of liberty or other constitutionally protected interest and is entitled by law to legal representation;  

(2) Cases in which an indigent person is entitled to legal representation under G.S. 7A-451 and G.S. 7A-451.1; and  

(3) Any other cases in which the Office of Indigent Defense Services is designated by statute as responsible for providing legal representation.  

(b)  The Office of Indigent Defense Services shall develop policies and procedures for determining indigency in cases subject to this Article, and those policies shall be applied uniformly throughout the State. The court shall determine in each case whether a person is indigent and entitled to legal representation, and counsel shall be appointed as provided in G.S. 7A-452.  

(c)  In all cases subject to this Article, appointment of counsel, determination of compensation, appointment of experts, and use of funds for experts and other services related to legal representation shall be in accordance with rules and procedures adopted by the Office of Indigent Defense Services.  

(d)  The Office of Indigent Defense Services shall allocate and disburse funds appropriated for legal representation and related services in cases subject to this Article pursuant to rules and procedures established by the Office.  

§ 7A-498.4. Establishment of Commission on Indigent Defense Services.

Statute text

(a)  The Commission on Indigent Defense Services is created within the Office of Indigent Defense Services and shall consist of 13 members. To create an effective working group, assure continuity, and achieve staggered terms, the Commission shall be appointed as provided in this section.  

(b)  The members of the Commission shall be appointed as follows:  

(1) The Chief Justice of the North Carolina Supreme Court shall appoint one member, who shall be an active or former member of the North Carolina judiciary.  

(2) The Governor shall appoint one member, who shall be a nonattorney.  

(3) The General Assembly shall appoint one member, who shall be an attorney, upon the recommendation of the President Pro Tempore of the Senate.  

(4) The General Assembly shall appoint one member, who shall be an attorney, upon the recommendation of the Speaker of the House of Representatives.  

(5) The North Carolina Public Defenders Association shall appoint member, who shall be an attorney.  

(6) The North Carolina State Bar shall appoint one member, who shall be an attorney.  

(7) The North Carolina Bar Association shall appoint one member, who shall be an attorney.  

(8) The North Carolina Academy of Trial Lawyers shall appoint one member, who shall be an attorney.  

(9) The North Carolina Association of Black Lawyers shall appoint one member, who shall be an attorney.  

(10) The North Carolina Association of Women Lawyers shall appoint one member, who shall be an attorney.  

(11) The Commission shall appoint three members, who shall reside in different judicial districts from one another. One appointee shall be a nonattorney, and one appointee may be an active member of the North Carolina judiciary. One appointee shall be Native American. The initial three members satisfying this subdivision shall be appointed as provided in subsection (k) of this section.  

(c)  The terms of members appointed pursuant to subsection (b) of this section shall be as follows:  

(1) The initial appointments by the Chief Justice, the Governor, and the General Assembly shall be for four years.  

(2) The initial appointments by the Public Defenders Association and State Bar, and one appointment by the Commission, shall be for three years.  

(3) The initial appointments by the Bar Association and Trial Academy, and one appointment by the Commission, shall be for two years.  

(4) The initial appointments by the Black Lawyers Association and Women Lawyers Association, and one appointment by the Commission, shall be for one year.  

At the expiration of these initial terms, appointments shall be for four years and shall be made by the appointing authorities designated in subsection (b) of this section. No person shall serve more than two consecutive four-year terms plus any initial term of less than four years.  

(d)  Persons appointed to the Commission shall have significant experience in the defense of criminal or other cases subject to this Article or shall have demonstrated a strong commitment to quality representation in indigent defense matters. No active prosecutors or law enforcement officials, or active employees of such persons, may be appointed to or serve on the Commission. No active judicial officials, or active employees of such persons, may be appointed to or serve on the Commission, except as provided in subsection (b) of this section. No active public defenders, active employees of public defenders, or other active employees of the Office of Indigent Defense Services may be appointed to or serve on the Commission, except that notwithstanding this subsection, G.S. 14-234, or any other provision of law, Commission members may include part-time public defenders employed by the Office of Indigent Defense Services and may include persons, or employees of persons or organizations, who provide legal services subject to this Article as contractors or appointed attorneys.  

(e)  All members of the Commission are entitled to vote on any matters coming before the Commission unless otherwise provided by rules adopted by the Commission concerning voting on matters in which a member has, or appears to have, a financial or other personal interest.  

(f)  Each member of the Commission shall serve until a successor in office has been appointed. Vacancies shall be filled by appointment by the appointing authority for the unexpired term. Removal of Commission members shall be in accordance with policies and procedures adopted by the Commission.  

(g)  A quorum for purposes of conducting Commission business shall be a majority of the members of the Commission.  

(h)  The Commission shall elect a Commission chair from the members of the Commission for a term of two years.  

(i)  The Director of Indigent Defense Services shall attend all Commission meetings except those relating to removal or reappointment of the Director or allegations of misconduct by the Director. The Director shall not vote on any matter decided by the Commission.  

(j)  Commission members shall not receive compensation but are entitled to be paid necessary subsistence and travel expenses in accordance with G.S. 138-5 and G.S. 138-6 as applicable.  

(k)  The Commission shall hold its first meeting no later than September 15, 2000. All appointments to the Commission specified in subdivisions (1) through (10) of subsection (b) of this section shall be made by the appointing authorities by September 1, 2000. The appointee of the Chief Justice shall convene the first meeting. No later than 30 days after its first meeting, the Commission shall make the appointments specified in subdivision (11) of subsection (b) of this section and shall elect its chair.  

§ 7A-498.5. Responsibilities of Commission.

Statute text

(a)  The Commission shall have as its principal purpose the development and improvement of programs by which the Office of Indigent Defense Services provides legal representation to indigent persons.  

(b)  The Commission shall appoint the Director of the Office of Indigent Defense Services, who shall be chosen on the basis of training, experience, and other qualifications. The Commission shall consult with the Chief Justice and Director of the Administrative Office of the Courts in selecting a Director, but shall have final authority in making the appointment.  

(c)  The Commission shall develop standards governing the provision of services under this Article. The standards shall include:  

(1) Standards for maintaining and operating regional and district public defender offices and appellate defender offices, including requirements regarding qualifications, training, and size of the legal and supporting staff;  

(2) Standards prescribing minimum experience, training, and other qualifications for appointed counsel;  

(3) Standards for public defender and appointed counsel caseloads;  

(4) Standards for the performance of public defenders and appointed counsel;  

(5) Standards for the independent, competent, and efficient representation of clients whose cases present conflicts of interest, in both the trial and appellate courts;  

(6) Standards for providing and compensating experts and others who provide services related to legal representation;  

(7) Standards for qualifications and performance in capital cases, consistent with any rules adopted by the Supreme Court; and  

(8) Standards for determining indigency and for assessing and collecting the costs of legal representation and related services.  

(d)  The Commission shall determine the methods for delivering legal services to indigent persons eligible for legal representation under this Article and shall establish in each district or combination of districts a system of appointed counsel, contract counsel, part-time public defenders, public defender offices, appellate defender services, and other methods for delivering counsel services, or any combination of these services.  

(e)  In determining the method of services to be provided in a particular district, the Director shall consult with the district bar as defined in G.S. 84-19 and the judges of the district or districts under consideration. The Commission shall adopt procedures ensuring that affected local bars have the opportunity to be significantly involved in determining the method or methods for delivering services in their districts. The Commission shall solicit written comments from the affected local district bar, senior resident superior court judge, and chief district court judge. Those comments, along with the recommendations of the Commission, shall be forwarded to the members of the General Assembly who represent the affected district and to other interested parties.  

(f)  The Commission shall establish policies and procedures with respect to the distribution of funds appropriated under this Article, including rates of compensation for appointed counsel, schedules of allowable expenses, appointment and compensation of expert witnesses, and procedures for applying for and receiving compensation.  

(g)  The Commission shall approve and recommend to the General Assembly a budget for the Office of Indigent Defense Services.  

(h)  The Commission shall adopt such other rules and procedures as it deems necessary for the conduct of business by the Commission and the Office of Indigent Defense Services.  

§ 7A-498.6. Director of Indigent Defense Services.

Statute text

(a)  The Director of Indigent Defense Services shall be appointed by the Commission for a term of four years. The Director may be removed during this term in the discretion of the Commission by a vote of two-thirds of all of the Commission members. The Director shall be an attorney licensed and eligible to practice in the courts of this State at the time of appointment and at all times during service as the Director.  

(b)  The Director shall:  

(1) Prepare and submit to the Commission a proposed budget for the Office of Indigent Defense Services, an annual report containing pertinent data on the operations, costs, and needs of the Office, and such other information as the Commission may require;  

(2) Assist the Commission in developing rules and standards for the delivery of services under this Article;  

(3) Administer and coordinate the operations of the Office and supervise compliance with standards adopted by the Commission;  

(4) Subject to policies and procedures established by the Commission, hire such professional, technical, and support personnel as deemed reasonably necessary for the efficient operation of the Office of Indigent Defense Services;  

(5) Keep and maintain proper financial records for use in calculating the costs of the operations of the Office of Indigent Defense Services;  

(6) Apply for and accept on behalf of the Office of Indigent Defense Services any funds that may become available from government grants, private gifts, donations, or bequests from any source;  

(7) Coordinate the services of the Office of Indigent Defense Services with any federal, county, or private programs established to provide assistance to indigent persons in cases subject to this Article and consult with professional bodies concerning improving the administration of indigent services;  

(8) Conduct training programs for attorneys and others involved in the legal representation of persons subject to this Article;  

(8a) Administer the Sentencing Services Program established in Article 61 of this Chapter; and  

(9) Perform other duties as the Commission may assign.  

§ 7A-498.7. Public Defender Offices.

Statute text

    (a)  (Effective until July 1, 2005) The following counties of the State are organized into the defender districts listed below, and in each of those defender districts an office of public defender is established: 

Defender District                      Counties  

________________________________________________________________________
1                      Camden, Chowan, Currituck, Dare, Gates, Pasquotank, Perquimans  

3A                 

Pitt  

3B                      
Carteret  

12                      
Cumberland  

14                      
Durham   

15B                      
Orange, Chatham  

16A                      
Scotland, Hoke  

16B                      
Robeson  

18                      
Guilford  

21                      
Forsyth  

26                      
Mecklenburg  

27A                     
Gaston  

28                      
Buncombe  

After notice to, and consultation with, the affected district bar, senior resident superior court judge, and chief district court judge, the Commission on Indigent Defense Services may recommend to the General Assembly that a district or regional public defender office be established. A legislative act is required in order to establish a new office or to abolish an existing office.  

    (a)  (Effective July 1, 2005) The following counties of the State are organized into the defender districts listed below, and in each of those defender districts an office of public defender is established: 

Defender District                      Counties  

________________________________________________________________________

1                      Camden, Chowan, Currituck, Dare, Gates, Pasquotank, Perquimans  

3A                      
Pitt  

3B                      
Carteret  

10                      
Wake 

12                      
Cumberland  

14                      
Durham   

15B                      
Orange, Chatham  

16A                      
Scotland, Hoke  

16B                      
Robeson  

18                      
Guilford  

21                      
Forsyth  

26                      
Mecklenburg  

27A                      
Gaston  

28                     
Buncombe  

After notice to, and consultation with, the affected district bar, senior resident superior court judge, and chief district court judge, the Commission on Indigent Defense Services may recommend to the General Assembly that a district or regional public defender office be established. A legislative act is required in order to establish a new office or to abolish an existing office.  

(b)  For each new term, and to fill any vacancy, public defenders shall be appointed from a list of not less than two and not more than three names nominated by written ballot of the attorneys resident in the defender district who are licensed to practice law in North Carolina. The balloting shall be conducted pursuant to rules adopted by the Commission on Indigent Defense Services. The appointment shall be made by the senior resident superior court judge of the superior court district or set of districts as defined in G.S. 7A-44.1 that includes the county or counties of the defender district for which the public defender is being appointed.  

(c)  A public defender shall be an attorney licensed to practice law in North Carolina and shall devote full time to the duties of the office. In lieu of merit and other increment raises paid to regular State employees, a public defender shall receive as longevity pay an amount equal to four and eight-tenths percent (4.8%) of the annual salary set forth in the Current Operations Appropriations Act payable monthly after five years of service, nine and six-tenths percent (9.6%) after 10 years of service, fourteen and four-tenths percent (14.4%) after 15 years of service, and nineteen and two-tenths percent (19.2%) after 20 years of service. "Service" means service as a public defender, appellate defender, assistant public or appellate defender, district attorney, assistant district attorney, justice or judge of the General Court of Justice, or clerk of superior court.  

(d)  Subject to standards adopted by the Commission, the day-to-day operation and administration of public defender offices shall be the responsibility of the public defender in charge of the office. The public defender shall keep appropriate records and make periodic reports, as requested, to the Director of the Office of Indigent Defense Services on matters related to the operation of the office.  

(e)  The Office of Indigent Defense Services shall procure office equipment and supplies for the public defender, and provide secretarial and library support from State funds appropriated to the public defender's office for this purpose.  

(f)  Each public defender is entitled to assistant public defenders, investigators, and other staff, full-time or part-time, as may be authorized by the Commission. Assistants, investigators, and other staff are appointed by the public defender and serve at the pleasure of the public defender. Average and minimum compensation of assistants shall be as provided in the biennial Current Operations Appropriations Act. The actual salaries of assistants shall be set by the public defender in charge of the office, subject to approval by the Commission. The Commission shall fix the compensation of investigators. Assistants and investigators shall perform such duties as may be assigned by the public defender.  

(g)  In lieu of merit and other increment raises paid to regular State employees, an assistant public defender shall receive as longevity pay an amount equal to four and eight-tenths percent (4.8%) of the annual salary set forth in the Current Operations Appropriations Act payable monthly after five years of service, nine and six-tenths percent (9.6%) after 10 years of service, fourteen and four-tenths percent (14.4%) after 15 years of service, and nineteen and two-tenths percent (19.2%) after 20 years of service. "Service" means service as a public defender, appellate defender, assistant public or appellate defender, district attorney, assistant district attorney, justice or judge of the General Court of Justice, or clerk of superior court.  

(h)  The term of office of public defender appointed under this section is four years. A public defender or assistant public defender may be suspended or removed from office, and reinstated, for the same causes and under the same procedures as are applicable to removal of a district attorney.  

(i)  A public defender may apply to the Director of the Office of Indigent Defense Services to enter into contracts with local governments for the provision by the State of services of temporary assistant public defenders pursuant to G.S. 153A-212.1 or G.S. 160A-289.1.  

(j)  The Director of the Office of Indigent Defense Services may provide assistance requested pursuant to subsection (i) of this section only upon a showing by the requesting public defender, supported by facts, that the overwhelming public interest warrants the use of additional resources for the speedy disposition of cases involving drug offenses, domestic violence, or other offenses involving a threat to public safety.  

(k)  The terms of any contract entered into with local governments pursuant to subsection (i) of this section shall be fixed by the Director of the Office of Indigent Defense Services in each case. Nothing in this section shall be construed to obligate the General Assembly to make any appropriation to implement the provisions of this section or to obligate the Office of Indigent Defense Services to provide the administrative costs of establishing or maintaining the positions or services provided for under this section. Further, nothing in this section shall be construed to obligate the Office of Indigent Defense Services to maintain positions or services initially provided for under this section.  

§ 7A-498.8. Appellate Defender.

Statute text

(a)  The appellate defender shall be appointed by the Commission on Indigent Defense Services for a term of four years. A vacancy in the office of appellate defender shall be filled by appointment of the Commission on Indigent Defense Services for the unexpired term. The appellate defender may be suspended or removed from office for cause by two-thirds vote of all the members of the Commission on Indigent Defense Services. The Commission shall provide the appellate defender with timely written notice of the alleged causes and an opportunity for hearing before the Commission prior to taking any final action to remove or suspend the appellate defender, and the appellate defender shall be given written notice of the Commission's decision. The appellate defender may obtain judicial review of suspension or removal by the Commission by filing a petition within 30 days of receiving notice of the decision with the Superior Court of Wake County. Review of the Commission's decision shall be heard on the record and not as a de novo review or trial de novo. The Commission shall adopt rules implementing this section.  

(b)  The appellate defender shall perform such duties as may be directed by the Office of Indigent Defense Services, including:  

(1) Representing indigent persons subsequent to conviction in trial courts. The Office of Indigent Defense Services may, following consultation with the appellate defender and consistent with the resources available to the appellate defender to ensure quality criminal defense services by the appellate defender's office, assign appeals, or authorize the appellate defender to assign appeals, to a local public defender's office or to private assigned counsel.  

(2) Maintaining a clearinghouse of materials and a repository of briefs prepared by the appellate defender to be made available to private counsel representing indigents in criminal cases.  

(3) Providing continuing legal education training to assistant appellate defenders and to private counsel representing indigents in criminal cases, including capital cases, as resources are available.  

(4) Providing consulting services to attorneys representing defendants in capital cases.  

(5) Recruiting qualified members of the private bar who are willing to provide representation in State and federal death penalty postconviction proceedings.  

(6) In the appellate defender's discretion, serving as counsel of record for indigent defendants in capital cases in State court.  

(7) Undertaking direct representation and consultation in capital cases pending in federal court only to the extent that such work is fully federally funded.  

(c)  The appellate defender shall appoint assistants and staff, not to exceed the number authorized by the Office of Indigent Defense Services. The assistants and staff shall serve at the pleasure of the appellate defender.  

(d)  Funds to operate the office of appellate defender, including office space, office equipment, supplies, postage, telephone, library, staff salaries, training, and travel, shall be provided by the Office of Indigent Defense Services from funds authorized by law. Salaries shall be set by the Office of Indigent Defense Services.  

§ 7A-770. Purpose.

Statute text

This Article shall be known and may be cited as the "Sentencing Services Act." The purpose of this Article is to establish a statewide sentencing services program that will provide the judicial system with information that will assist that system in imposing sentences that make the most effective use of available resources. In furtherance of this purpose, this Article provides for the following:  

(1) Establishment of local programs that can provide judges and other court officials with information about local correctional programs that are appropriate for offenders who require a comprehensive sentencing plan that combines punishment, control, and rehabilitation services.  

(2) Increased opportunities for certain felons to make restitution to victims of crime through financial reimbursement or community service.  

(3) Local involvement in the development of sentencing services to assure that they are specifically designed to meet local needs.  

(4) Effective use of available community corrections programs by advising judges and other court officials of the offenders most suited for a particular program.  

§ 7A-771. Definitions.

Statute text

As used in this Article:  

(1) Recodified as subdivision (3b) by Session Laws 1999-306, s. 1, effective January 1, 2000.  

(2) Recodified as subdivision (3a) by Session Laws 1999-306, s. 1, effective January 1, 2000.  

(2a) "Director" means the Director of Indigent Defense Services.  

(3) Repealed by Session Laws 1999-306, s. 1, effective January 1, 2000.  

(3a) "Sentencing plan" means a plan presented in writing to the sentencing judge which provides a detailed assessment and description of the offender's background, including available information about past criminal activity, a matching of the specific offender's needs with available resources, and, if appropriate, the program's recommendations regarding an intermediate sentence.  

(3b) "Sentencing services program" means an agency or State-run office within the superior court district which shall (i) prepare sentencing plans; (ii) arrange or contract with public and private agencies for necessary services for offenders; and (iii) assist offenders in initially obtaining services ordered as part of a sentence entered pursuant to a sentencing plan, if the assistance is not available otherwise.  

(4) Repealed by Session Laws 1991, c. 566, s. 4.  

(4a) "Superior court district" means a superior court district established by G.S. 7A-41 for those districts consisting of one or more entire counties, and otherwise means the applicable set of districts as that term is defined in G.S. 7A-41.1.  

(5) Repealed by Session Laws 1999-306, s. 1, effective January 1, 2000.  

§ 7A-772. Allocation of funds.

Statute text

(a)  The Director may award grants in accordance with the policies established by this Article and in accordance with any laws made for that purpose, including appropriations acts and provisions in appropriations acts, and adopt regulations for the implementation, operation, and monitoring of sentencing services programs. Sentencing services programs that are grantees shall use the funds exclusively to develop a sentencing services program that provides sentencing information to judges and other court officials. Grants shall be awarded by the Director to agencies whose comprehensive program plans promise best to meet the goals set forth herein. The Director shall consider the plan required by G.S. 7A-774 in making funding decisions. If a senior resident superior court judge has not formally endorsed the plan, the Director shall consider that fact in making grant decisions, but the Director may, if appropriate, award grants to a program in which the judge has not endorsed the plan as submitted.  

(b)  The Director may establish local sentencing services programs and appoint those staff as the Director deems necessary. These personnel may serve as full-time or part-time State employees or may be hired on a contractual basis when determined appropriate by the director. Contracts entered under the authority of this subsection shall be exempt from the competitive bidding procedures under Chapter 143 of the General Statutes. The Office of Indigent Defense Services shall adopt rules necessary and appropriate for the administration of the program. Funds appropriated by the General Assembly for the establishment and maintenance of sentencing services programs under this Article shall be administered by the Office of Indigent Defense Services.  

§ 7A-773. Responsibilities of a sentencing services program.

Statute text

A sentencing services program shall be responsible for:  

(1) Identifying offenders who:  

a. Are charged with or have been offered a plea by the State for a felony offense for which the class of offense and prior record level authorize the court to impose an active punishment, but do not require that it do so;  

b. Have a high risk of committing future crimes without appropriate sanctions and interventions; and  

c. Would benefit from the preparation of an intensive and comprehensive sentencing plan of the type prepared by sentencing services programs.  

(2) Preparing detailed sentencing services plans requested pursuant to G.S. 7A-773.1 for presentation to the sentencing judge.  

(3) Contracting or arranging with public or private agencies for services described in the sentencing plan.  

(4) Repealed by Session Laws 1999-306, s. 1, effective January 1, 2000.  

§ 7A-773.1. Who may request plans; disposition of plans; contents of plans.

Statute text

(a)  A judge presiding over a case in which the offender meets the criteria set forth in G.S. 7A-773(1) may request, at any time prior to the imposition of sentence, that the sentencing services program provide a sentencing plan. The court may also request, at any time prior to the imposition of sentence, that the program provide a sentencing plan in misdemeanor cases in which the class of offense is Class A1 or Class 1 and the prior conviction level is Level III, if the court determines that the preparation of such a plan is in the interest of justice. In addition, in cases in which the offender meets the criteria set forth in G.S. 7A-773, the defendant or a prosecutor, at any time before the court has accepted a guilty plea or received a guilty verdict, may request that the program provide a plan. However, prior to an adjudication of guilt, a defendant may decline to participate in the preparation of a plan within a reasonable time after the request is made. In that case, no plan shall be prepared or presented to the court by the sentencing services program prior to an adjudication of guilt. A defendant's decision not to participate shall be made in writing and filed with the court. The comprehensive sentencing services program plan prepared pursuant to G.S. 7A-774 shall define what constitutes a reasonable time within the meaning of this subsection.  

(b)  Any sentencing plan prepared by a sentencing services program shall be presented to the court, the defendant, and the State in an appropriate manner.  

(c)  Sentencing plans prepared by sentencing services programs may include recommendations for use of any treatment or correctional resources available, unless the sentencing court instructs otherwise. Sentencing plans that identify an offender's needs for education, treatment, control, or other services shall, to the extent feasible, also identify resources to meet those needs. Plans may report that no intermediate punishment is appropriate under the circumstances of the case.  

(d)  To the extent allowed by law, the sentencing services program shall develop procedures to ensure that the program staff may work with offenders before a plea is entered. To that end, information obtained in the course of preparing a sentencing plan may not be used by the State for any purpose at trial and is subject to the provisions of G.S. 15A-1333.  

§ 7A-774. Requirements for a comprehensive sentencing services program plan.

Statute text

Agencies applying for grants shall prepare a comprehensive sentencing services program plan for the development, implementation, operation, and improvement of a sentencing services program for the superior court district, as prescribed by the Director. The plan shall be updated annually and shall be submitted to the senior resident superior court judge for the superior court district for the judge's advice and written endorsement. The plan shall then be forwarded to the Director for approval. The plan shall include:  

(1) Goals and objectives of the sentencing services program.  

(2) Specification of the kinds or categories of offenders for whom the programs will provide sentencing information to the courts.  

(3) Proposed procedures for the identification of appropriate offenders to comply with the plan and the criteria in G.S. 7A-773(1).  

(4) Procedures for preparing and presenting plans to the court.  

(4a) Strategies for ensuring that judges and court officials who are possible referral sources use the program's services in appropriate cases.  

(5) Procedures for obtaining services from existing public or private agencies, and a detailed budget for staff, contracted services, and all other costs.  

(6) to (8). Repealed by Session Laws 1999-306, s. 1, effective January 1, 2000.  

§ 7A-775. Sentencing services board.
Statute text

(a)  Each sentencing services program shall establish a sentencing services board to provide direction and assistance to the sentencing services program in the implementation and evaluation of the plan. Sentencing services boards may be organized as nonprofit corporations under Chapter 55A of the General Statutes. The sentencing services board shall consist of not less than 12 members, and shall include, insofar as possible, judges, district attorneys, attorneys, social workers, law-enforcement officers, probation officers, and other interested persons. The sentencing services board shall meet on a regular basis, and its duties include, but are not limited to, the following:  

(1) Preparation and submission of the sentencing services program plan to the senior resident superior court judge and the Director annually, as provided in G.S. 7A-772(a);  

(1a) Development of an annual budget for the program;  

(2) Hiring, firing, and evaluation of program personnel;  

(3) Selection of board members;  

(4) Arranging for an annual audit, in accordance with G.S. 143-6.1;  

(5) Development of procedures for contracting for services.  

(b)  If the board serves as an advisory board to a sentencing services program located in a local or State agency, the board's duties do not include budgeting and personnel decisions.  

§ 7A-776. Limitation on use of funds.

Statute text

Funds provided for use under the provisions of this Article shall not be used for the operating costs, construction, or any other costs associated with local jail confinement, or for any purpose other than the operation of a sentencing services program that complies with this Article.  

§ 7A-777. Evaluation.

Statute text

The Director shall evaluate each sentencing services program on an annual basis to determine the degree to which the program effectively meets the needs of the courts in its judicial district by providing them with sentencing information. In conducting the evaluation, the Director shall consider the goals and objectives established in the program's plan, as well as the extent to which the program is able to ensure that the offenders served by the plan meet the criteria established in G.S. 7A-773(1).
§ 7A-790. Short title.

Statute text

This Article shall be known and may be cited as the "North Carolina Drug Treatment Court Act of 1995".  

§ 7A-791. Purpose.

Statute text

The General Assembly recognizes that a critical need exists in this State for judicial programs that will reduce the incidence of alcohol and other drug abuse or dependence and crimes, delinquent acts, and child abuse and neglect committed as a result of alcohol and other drug abuse or dependence, and child abuse and neglect where alcohol and other drug abuse or dependence are significant factors in the child abuse and neglect. It is the intent of the General Assembly by this Article to create a program to facilitate the creation of local drug treatment court programs.  

§ 7A-792. Goals.

Statute text

The goals of the drug treatment court programs funded under this Article include the following:  

(1) To reduce alcoholism and other drug dependencies among adult and juvenile offenders and defendants and among respondents in juvenile petitions for abuse, neglect, or both;  

(2) To reduce criminal and delinquent recidivism and the incidence of child abuse and neglect;  

(3) To reduce the aclohol-related and other drug-related court workload;  

(4) To increase the personal, familial, and societal accountability of adult and juvenile offenders and defendants and respondents in juvenile petitions for abuse, neglect, or both; and  

(5) To promote effective interaction and use of resources among criminal and juvenile justice personnel, child protective services personnel, and community agencies.  

§ 7A-793. Establishment of Program.

Statute text

The North Carolina Drug Treatment Court Program is established in the Administrative Office of the Courts to facilitate the creation and funding of local drug treatment court programs. The Director of the Administrative Office of the Courts shall provide any necessary staff for planning, organizing, and administering the program. Local drug treatment court programs funded pursuant to this Article shall be operated consistently with the guidelines adopted pursuant to G.S. 7A-795. Local drug treatment court programs established and funded pursuant to this Article may consist of adult drug treatment court programs, juvenile drug treatment court programs, family drug treatment court programs, or any combination of these programs.  

§ 7A-794. Fund administration.

Statute text

The Drug Treatment Court Program Fund is created in the Administrative Office of the Courts and is administered by the Director of the Administrative Office of the Courts in consultation with the State Drug Treatment Court Advisory Committee. The Director of the Administrative Office of the Courts shall award grants from this Fund and implement local drug treatment court programs. Grants shall be awarded based upon the general guidelines set forth by the Director of the Administrative Office of the Courts and the State Drug Treatment Court Advisory Committee.  

§ 7A-795. State Drug Treatment Court Advisory Committee.

Statute text

The State Drug Treatment Court Advisory Committee is established to develop and recommend to the Director of the Administrative Office of the Courts guidelines for the drug treatment court program and to monitor local programs wherever they are implemented. The Committee shall be chaired by the Director or the Director's designee and shall consist of not less than seven members appointed by the Director and broadly representative of the courts, law enforcement, corrections, juvenile justice, child protective services, and substance abuse treatment communities. In developing guidelines, the Advisory Committee shall consider the Substance Abuse and the Courts Action Plan and other recommendations of the Substance Abuse and the Courts State Task Force.  

§ 7A-796. Local drug treatment court management committee.

Statute text

Each judicial district choosing to establish a drug treatment court shall form a local drug treatment court management committee, which shall be comprised to assure representation appropriate to the type or types of drug treatment court operations to be conducted in the district and shall consist of persons appointed by the senior resident superior court judge with the concurrence of the chief district court judge and the district attorney for that district, chosen from the following list:  

(1) A judge of the superior court;  

(2) A judge of the district court;  

(3) A district attorney or assistant district attorney;  

(4) A public defender or assistant public defender in judicial districts served by a public defender;  

(5) An attorney representing a county department of social services within the district;  

(6) A representative of the guardian ad litem;  

(7) A member of the private criminal defense bar;  

(8) A member of the private bar who represents respondents in department of social services juvenile matters;  

(9) A clerk of superior court;  

(10) The trial court administrator in judicial districts served by a trial court administrator;  

(11) The director or member of the child welfare services division of a county department of social services within the district;  

(12) The chief juvenile court counselor for the district;  

(13) A probation officer;  

(14) A local law enforcement officer;  

(15) A representative of the local school administrative unit;  

(16) A representative of the local community college;  

(17) A representative of the treatment providers;  

(18) A representative of the area mental health program;  

(19) The local program director provided for in G.S. 7A-798; and  

(20) Any other persons selected by the local management committee.  

The local drug treatment court management committee shall develop local guidelines and procedures, not inconsistent with the State guidelines, that are necessary for the operation and evaluation of the local drug treatment court.  

§ 7A-797. Eligible population; drug treatment court procedures.

Statute text

The Director of the Administrative Office of the Courts, in conjunction with the State Drug Treatment Court Advisory Committee, shall develop criteria for eligibility and other procedural and substantive guidelines for drug treatment court operation.  

§ 7A-798. Drug treatment court grant application; local program director.

Statute text

(a)  Applications for funding to develop or implement local drug treatment court programs shall be submitted to the Director of the Administrative Office of the Courts, in such form and with such information as the Director may require consistent with the provisions of this Article. The Director shall award and administer grants in accordance with any laws made for that purpose, including appropriations acts and provisions in appropriations acts, and may adopt rules for the implementation, operation, and monitoring of grant-funded programs.  

(b)  Grant applications shall specify a local program administrator who shall be responsible for the local program. Grant funds may be used to fund a full-time or part-time local program director position and other necessary staff. The staff may be employees of the grant recipient, employees of the court, or grant-established positions under the senior resident superior court judge or chief district court judge.  

§ 7A-799. Treatment not guaranteed.

Statute text

Nothing contained in this Article shall confer a right or an expectation of a right to treatment for a defendant or offender within the criminal or juvenile justice system or a respondent in a juvenile petition for abuse, neglect, or both.  

§ 7A-800. Payment of costs of treatment program.

Statute text

Each defendant, offender, or respondent in a juvenile petition for abuse, neglect, or both, who receives treatment under a local drug treatment court program shall contribute to the cost of the alcohol and other drug abuse or dependency treatment received in the drug treatment court program, based upon guidelines developed by the local drug treatment court management committee.  

§ 7A-801. Plan for evaluation.

Statute text

The Administrative Office of the Courts shall develop a statewide model and conduct ongoing evaluations of all local drug treatment court programs. A report of these evaluations shall be submitted to the General Assembly by March 1 of each year. Each local drug treatment court program shall submit evaluation reports to the Administrative Office of the Courts as requested.  

CHAPTER 15: Criminal Procedure
§ 15-1. Statute of limitations for misdemeanors.

Statute text

The crimes of deceit and malicious mischief, and the crime of petit larceny where the value of the property does not exceed five dollars ($5.00), and all misdemeanors except malicious misdemeanors, shall be presented or found by the grand jury within two years after the commission of the same, and not afterwards: Provided, that if any indictment found within that time shall be defective, so that no judgment can be given thereon, another prosecution may be instituted for the same offense, within one year after the first shall have been abandoned by the State.  

CASE NOTES


I. General Consideration.


II. Particular Offenses.

I. GENERAL CONSIDERATION.

Section Not Repealed. - There is no stated purpose in G.S. 15A-641 that indicates the legislature intended to repeal this section. Furthermore, G.S. 15A-641 appears to be an effort by the legislature to codify the common law that permitted the use of presentments by grand juries but prohibited the arrest and trial of defendants on a presentment. Thus, this section has not been repealed and remains a part of the law of this State; it would support the order of the trial court denying defendant's motion to dismiss. State v. Whittle, 118 N.C. App. 130, 454 S.E.2d 688 (1995).  

Effect of Statute on Privilege Against Self-Incrimination. - A witness cannot invoke the privilege against self-incrimination where he is either immune from prosecution, or where prosecution is barred by statute of limitations. Leonard v. Williams, 100 N.C. App. 512, 397 S.E.2d 321 (1990).  

A legal limitation of time of prosecution is in practical effect expurgation of crime; so after the lapse of time fixed by law, the privilege against self-incrimination ceases. Leonard v. Williams, 100 N.C. App. 512, 397 S.E.2d 321 (1990).  

Meaning of "Deceit". - There has never been such an indictable offense as "deceit" but the meaning of this section has always been that misdemeanors, the gist of which was a malice or deceit, were within the exception of the section as formerly appearing. State v. Crowell, 116 N.C. 1052, 21 S.E. 502 (1895).  

There being no such offense as "deceit," this term would apply to "cheating by false token" of which deceit was the gist but would not include "conspiracy to cheat" the gist of which offense is the conspiracy and the cheating but an aggravation. "Deceit" is not restricted to "cheating by false token". It is an instance of an offense coming within the general description of misdemeanors by deceit. State v. Christiansbury, 44 N.C. 46 (1852); State v. Crowell, 116 N.C. 1052, 21 S.E. 502 (1895).  

Meaning of "Malicious Misdemeanors". - When, in the former wording of this section, the Legislature used the words "other malicious misdemeanors," which immediately followed the words "malicious mischief," it evidently intended to describe offenses of which malice was a necessary ingredient to constitute the criminal act, as in the case of malicious mischief. It was not the purpose to include within the exception from the operation of this section such offenses as would be misdemeanors, even in the absence of malice, and when malice, if present, would be only a circumstance of aggravation, which the court might consider in imposing the punishment. State v. Frisbee, 142 N.C. 671, 55 S.E. 722 (1906).  

What Constitutes a Presentment. - See State v. Morris, 104 N.C. 537, 10 S.E. 454 (1889).  

Statute Tolled on Date of Indictment or Presentment. - In criminal cases where an indictment or presentment is required, the date on which the indictment or presentment has been brought or found by the grand jury marks the beginning of the criminal proceeding and arrests the statute of limitations. State v. Underwood, 244 N.C. 68, 92 S.E.2d 461 (1956); State v. Hundley, 272 N.C. 491, 158 S.E.2d 582 (1968).  

The indictment marks the beginning of the prosecution and it arrests the running of the statute of limitations. State v. Williams, 151 N.C. 660, 65 S.E. 908 (1909).  

Even If Defendant Is Apprehended and Tried More Than Two Years After Offense. - An indictment or presentment marks the beginning of the prosecution so as to toll the statute of limitations, even though defendant be apprehended and tried more than two years after the offense was committed. State v. Best, 10 N.C. App. 62, 177 S.E.2d 772 (1970).  

When Statute Tolled on Appeal to Superior Court. - In all misdemeanor cases, where there has been a conviction in an inferior court that had final jurisdiction of the offense charged, upon appeal to the superior court the accused may be tried upon the original warrant and the statute of limitations is tolled from the date of the issuance of the warrant. State v. Underwood, 244 N.C. 68, 92 S.E.2d 461 (1956); State v. Hundley, 272 N.C. 491, 158 S.E.2d 582 (1968).  

Entry of Nolle Prosequi "With Leave." - This section does not begin to run from an entry of nolle prosequi "with leave." State v. Williams, 151 N.C. 660, 65 S.E. 908 (1909).  

Effect of Preliminary Warrants. - There is no saving clause in this section as to the effect of preliminary warrants before a justice of the peace or other committing magistrate, and the law must be construed and applied as written. There must be a presentment or indictment within two years from the time of the offense committed and not afterwards. State v. Hedden, 187 N.C. 803, 123 S.E. 65 (1924).  

Void Warrant Does Not Toll Statute. - The issuance of a void warrant in a misdemeanor prosecution does not toll the running of this section, and where on appeal from a conviction upon such warrant in an inferior court defendant is tried upon an identical indictment returned by the grand jury more than two years after the commission of the offense, he is entitled to quashal of the indictment. State v. Hundley, 272 N.C. 491, 158 S.E.2d 582 (1968).  

Defective Indictments Exception Not Applicable to Warrants. - The statute of limitations had run as a result of the defendant being charged with a fatally defective warrant; although defective indictments may be refiled within one year of dismissal, no such exception exists for defective warrants. State v. Madry, 140 N.C. App. 600, 537 S.E.2d 827 (2000).  

Trial on Second Bill After Two Years Barred. - Even an indictment within the statutory time limit will not uphold a trial and conviction on a second bill found after the statutory period. State v. Tomlinson, 25 N.C. 32 (1842); State v. Hedden, 187 N.C. 803, 123 S.E. 65 (1924).  

No statute of limitation bars the prosecution of a felony. State v. Johnson, 275 N.C. 264, 167 S.E.2d 274 (1969).  

Where a warrant charging a misdemeanor is amended to charge a felony, defendant's plea of the statute of limitations on the misdemeanor count becomes immaterial. State v. Sanderson, 213 N.C. 381, 196 S.E. 324 (1938).  

Necessity for Pleading Statute. - For a person charged with the commission of a criminal offense to avail himself of the alleged running of the statute of limitations, he must either specifically plead it or in apt time bring it to the attention of the court. State v. Brinkley, 193 N.C. 747, 138 S.E. 138 (1927).  

Statute Not Presumed to Have Run. - Upon a trial on indictment for the sale of intoxicants where there was evidence of sales at undisclosed times, it would not be presumed that such sales occurred more than two years next preceding the prosecution when defendant has not pleaded this section, or in apt time called it to the court's attention or offered evidence as to the dates of sale. State v. Colson, 222 N.C. 28, 21 S.E.2d 808 (1942).  

Jury is not restricted to the time stated in the indictment, but is at liberty, as directed by the trial judge, to consider acts charged and proved within the two years next before the finding of the indictment. State v. Newsome, 47 N.C. 173 (1855).  

Wrong Name in Bill of Indictment. - A bill of indictment against a person by a wrong name, which is pleaded to in abatement, and the plea found, is, nevertheless, the same cause of action, and the elapse of two years is no bar to prosecution. State v. Hailey, 51 N.C. 42 (1858).  

II. PARTICULAR OFFENSES.

Adultery is subject to two-year statute of limitations. Leonard v. Williams, 100 N.C. App. 512, 397 S.E.2d 321 (1990).  

Bastardy proceedings are not governed by this section. State v. Perry, 122 N.C. 1043, 30 S.E. 139 (1898).  

Conspiracy. - The section has no application to conspiracy, which is a felony. State v. Mallett, 125 N.C. 718, 34 S.E. 651 (1899), aff'd, 181 U.S. 589, 21 S. Ct. 730, 45 L. Ed. 1015 (1901).  

Each Overt Act of Conspiracy Tolls Statute. - A conspiracy is a continuing offense so that the statute of limitations is tolled as to the original conspiracy each time an overt act is committed in furtherance of the purpose and design of the conspiracy. State v. Brewer, 258 N.C. 533, 129 S.E.2d 262, appeal dismissed, 375 U.S. 9, 84 S. Ct. 72, 11 L. Ed. 2d 40 (1963).  

Where a count and the indictment alleged that a conspiracy continued from time to time with the commission of overt acts by the alleged conspirators in furtherance of conspiracy and to effectuate its unlawful purpose within two years of the finding of the indictment, the trial court correctly overruled defendants' motion to quash the first count in the indictment on the ground that a prosecution on such count was barred by this section. State v. Brewer, 258 N.C. 533, 129 S.E.2d 262, appeal dismissed, 375 U.S. 9, 84 S. Ct. 72, 11 L. Ed. 2d 40 (1963).  

Conspiracy to commit a misdemeanor is a misdemeanor. State v. Brewer, 258 N.C. 533, 129 S.E.2d 262, appeal dismissed, 375 U.S. 9, 84 S. Ct. 72, 11 L. Ed. 2d 40 (1963).  

Influencing Agents and Servants. - Violation of G.S. 14-353, which makes it a crime to influence agents and servants to violate duties owed employers, is not a malicious misdemeanor. State v. Brewer, 258 N.C. 533, 129 S.E.2d 262, appeal dismissed, 375 U.S. 9, 84 S. Ct. 72, 11 L. Ed. 2d 40 (1963).  

Public Nuisances. - No length of possession can bar an action to abate a public nuisance. State v. Holman, 104 N.C. 861, 10 S.E. 758 (1889).  

§ 15-4. Accused entitled to counsel.

Statute text

Every person, accused of any crime whatsoever, shall be entitled to counsel in all matters which may be necessary for his defense.  

CASE NOTES

Right Is Constitutional. - In all criminal prosecutions every man has the right to have counsel for his defense under N.C. Const., Art. I, § 23. State v. Sykes, 79 N.C. 618 (1878); State v. Hardy, 189 N.C. 799, 128 S.E. 152 (1925).  

Right Is a Mandate in Capital Felony Cases. - Where the crime charged is a capital felony this right becomes a mandate. State v. Farrell, 223 N.C. 321, 26 S.E.2d 322 (1943); State v. Hedgebeth, 228 N.C. 259, 45 S.E.2d 563 (1947), cert. dismissed, 334 U.S. 806, 68 S. Ct. 1185, 92 L. Ed. 1739 (1948).  

Counsel Allowed Reasonable Time to Prepare Case. - The right to counsel and the right of confrontation are closely interrelated and, together, form an integral part of a fair trial. Hence, this requirement, as incorporated in this section, was not intended to be a mere formality. It does not contemplate that counsel shall be compelled to act without being allowed reasonable time within which to understand the case and prepare for the defense. State v. Farrell, 223 N.C. 321, 26 S.E.2d 322 (1943).  

Right Following Waiver at Prior Stage. - Where defendant had waived his right to have assigned counsel at the preliminary hearing, but made a specific request for a lawyer prior to the selection of the jury at his trial in the superior court, he was entitled to be represented by counsel. State v. Haire, 19 N.C. App. 89, 198 S.E.2d 31 (1973).  

§ 15-6. Imprisonment to be in county jail.

Statute text

No person shall be imprisoned except in the common jail of the county, unless otherwise provided by law: Provided, that whenever the sheriff of any county shall be imprisoned, he may be imprisoned in the jail of any adjoining county.  

OPINIONS OF ATTORNEY GENERAL

This section has two prongs. First, it makes clear the type of facility in which a convicted defendant shall not serve a term of imprisonment, unless permitted under other legislation, and second, it provides that a person may only be sentenced to imprisonment in the county where the crime was committed. See opinion of Attorney General to Mr. Bruce E. Colvin, Assistant County Attorney, Forsyth County, 55 N.C.A.G. 21 (1985).  

Place of Imprisonment Where Sentence Is Less Than or Greater Than 180 Days. - Absent specific statutory authorization (see, e.g., G.S. 15A-711, 148-32.1, 162-38 to 162-40), imprisonment of misdemeanants with sentences of 180 days or less must be in the local confinement facility of the county where the crime was committed. If the sentence is greater than 180 days, commitment may be either to such a local facility or to the N.C. Department of Correction. See opinion of Attorney General to Mr. Bruce E. Colvin, Assistant County Attorney, Forsyth County, 55 N.C.A.G. 21 (1985).  

Section Overridden by § 15A-1352 as to Certain Criminals. - While G.S. 15-6 applies to both felons and misdemeanants, G.S. 15A-1352 overrides G.S. 15-6 to the extent it provides for certain felons and misdemeanants to be sentenced to terms of imprisonment under the jurisdiction of the N.C. Department of Correction. See opinion of Attorney General to Mr. Bruce E. Colvin, Assistant County Attorney, Forsyth County, 55 N.C.A.G. 21 (1985).  

Effect of § 15A-1352 on Section. - Section 15A-1352 is an exception to G.S. 15-6 as to those misdemeanants with sentences of more than 180 days, because they may be sentenced to serve their term of imprisonment under the jurisdiction of the Department of Correction, but as to those not placed in the custody of the Department of Correction, the only effect of G.S. 15A-1352 is to broaden the term "common jail" to include other types of local facilities which may be used under appropriate circumstances. See opinion of Attorney General to Mr. Bruce Colvin, Assistant County Attorney, Forsyth County, 55 N.C.A.G. 21 (1985).  

County of Venue Irrelevant in Determining Place of Imprisonment. - Even though the venue of a criminal trial may properly be in a county other than the one in which the crime occurred, to the extent that G.S. 15-6 applies, it requires imprisonment to be in the county jail of the county where the crime occurred. See opinion of Attorney General to Mr. Bruce Colvin, Assistant County Attorney, Forsyth County, 55 N.C.A.G. 21 (1985).  

§ 15-6.1. Changing place of confinement of prisoner committing offense.

Statute text

In all cases where a defendant has been convicted in a court inferior to the superior court and sentenced to a term in the county jail or to serve in some county institution other than under the supervision of the State Department of Correction, and such defendant is subsequently brought before such court for an offense committed prior to the expiration of the term to be served in such county institution, upon conviction, plea of guilty or nolo contendere, the judge shall have the power and authority to change the place of confinement of the prisoner and commit such defendant to work under the supervision of the State Department of Correction. This provision shall apply whether or not the terms of the new sentence are to run concurrently with or consecutive to the remaining portion of the old sentence.  

§ 15-6.2. Concurrent sentences for offenses of different grades or to be served in different places.

Statute text

When by a judgment of a court or by operation of law a prison sentence runs concurrently with any other sentence a prisoner shall not be required to serve any additional time in prison solely because the concurrent sentences are for different grades of offenses or that it is required that they be served in different places of confinement.  

CASE NOTES

Concurrent sentences may be imposed for separate offenses, even though one is for a misdemeanor and the other a felony, so that one is required to be served in the State's prison and one in the county jail. State v. Brooks, 271 N.C. 462, 156 S.E.2d 676 (1967).  

§ 15-6.3. Credit for service of sentence while in another jurisdiction.

Statute text

When a person in actual confinement under sentence of another jurisdiction is brought for trial before a court of this State, the court may, upon sentencing, specifically impose a sentence to be concurrently served and direct that such person receive credit against the sentence imposed for all time subsequently served in the jurisdiction possessing physical custody of such person.  

§ 15-7. Postmortem examinations directed.

Statute text

In all cases of homicide, any officer prosecuting for the State may, at any time, direct a postmortem examination of the deceased to be made by one or more physicians to be summoned for the purpose; and the physicians shall be paid a reasonable compensation for such examination, the amount to be determined by the court and taxed in the costs, and if not collected out of the defendant the same shall be paid by the State.  

CASE NOTES

Section Valid. - This section is a valid exercise of the police power of the State. Withers v. Board of Comm'rs, 163 N.C. 341, 79 S.E. 615 (1913).  

Liability for Wrongful Mutilation. - Coroner and physicians performing autopsy may be held liable by father of deceased for wrongful mutilation when the autopsy is ordered by the coroner on his own initiative solely to ascertain the cause of death without suspicion of foul play, since in such case the coroner is without authority to order the autopsy, and his direction therefor can confer no immunity upon the physicians. Gurganious v. Simpson, 213 N.C. 613, 197 S.E. 163 (1938).  

§ 15-8. Stolen property returned to owner.

Statute text

Upon the conviction of any person for robbing or stealing any money, goods, chattels, or other estate of any description whatever, the person from whom such goods, money, chattels or other estate were robbed or stolen shall be entitled to restitution thereof; and the court may award restitution of the articles so robbed or stolen, and make all such orders and issue such writs of restitution or otherwise as may be necessary for that purpose.  

§ 15-10. Speedy trial or discharge on commitment for felony.

Statute text

When any person who has been committed for treason or felony, plainly and specially expressed in the warrant of commitment, upon his prayer in open court to be brought to his trial, shall not be indicted some time in the next term of the superior or criminal court ensuing such commitment, the judge of the court, upon notice in open court on the last day of the term, shall set at liberty such prisoner upon bail, unless it appear upon oath that the witnesses for the State could not be produced at the same term; and if such prisoner, upon his prayer as aforesaid, shall not be indicted and tried at the second term of the court, he shall be discharged from his imprisonment: Provided, the judge presiding may, in his discretion, refuse to discharge such person if the time between the first and second terms of the court be less than four months.  

CASE NOTES

Section is for the protection of persons held without bail. State v. Lowry, 263 N.C. 536, 139 S.E.2d 870, cert. denied and appeal dismissed, 382 U.S. 22, 86 S. Ct. 227, 15 L. Ed. 2d 16 (1965); State v. Wilburn, 21 N.C. App. 140, 203 S.E.2d 407 (1974); Farrington v. North Carolina, 391 F. Supp. 714 (M.D.N.C. 1975).  

It requires simply that under certain circumstances the prisoner be discharged from custody. State v. Patton, 260 N.C. 359, 132 S.E.2d 891 (1963), cert. denied, 376 U.S. 956, 84 S. Ct. 977, 11 L. Ed. 2d 974 (1964); State v. Lowry, 263 N.C. 536, 139 S.E.2d 870, cert. denied and appeal dismissed, 382 U.S. 22, 86 S. Ct. 227, 15 L. Ed. 2d 16 (1965); State v. Cavallaro, 274 N.C. 480, 164 S.E.2d 168 (1968).  

This section merely provides that under certain circumstances a defendant who has not been speedily tried shall be released from custody. It does not require that the prosecution against him be dismissed. State v. Hardin, 20 N.C. App. 193, 201 S.E.2d 74 (1973).  

In a case where the court has ordered that defendant's trial must begin within a certain time period or he must be discharged, failure to try defendant within that time period, absent determination that defendant has been deprived of a speedy trial, results only in release of defendant from custody, but not dismissal of charges against him. State v. Wilburn, 21 N.C. App. 140, 203 S.E.2d 407, cert. denied and appeal dismissed, 285 N.C. 376, 205 S.E.2d 101 (1974).  

And not that he go quit of further prosecution. State v. Patton, 260 N.C. 359, 132 S.E.2d 891 (1963), cert. denied, 376 U.S. 956, 84 S. Ct. 977, 11 L. Ed. 2d 974 (1964); State v. Lowry, 263 N.C. 536, 139 S.E.2d 870, cert. denied and appeal dismissed, 382 U.S. 22, 86 S. Ct. 227, 15 L. Ed. 2d 16 (1965); State v. Cavallaro, 274 N.C. 480, 164 S.E.2d 168 (1968).  

This section does not bar further prosecution. Farrington v. North Carolina, 391 F. Supp. 714 (M.D.N.C. 1975).  

Requirements Peremptory. - This section is peremptory in its requirements; and where one so committed has formally complied with the provisions of the statute, it is the duty of the court to discharge the prisoner. State v. Webb, 155 N.C. 426, 70 S.E. 1064 (1911).  

Remedy Is by Certiorari. - A certiorari is the proper procedure to review the order of the lower court in refusing to discharge a prisoner from custody under the provisions of this section. State v. Webb, 155 N.C. 426, 70 S.E. 1064 (1911).  

"Speedy" cannot be defined in specific terms of days, months or years and the question of whether a defendant has been denied a speedy trial must be answered in light of the facts of each particular case. State v. Wilburn, 21 N.C. App. 140, 203 S.E.2d 407, cert. denied and appeal dismissed, 285 N.C. 376, 205 S.E.2d 101 (1974).  

But Four Factors Are Considered in Determining Whether Denial of Speedy Trial Is Unconstitutional. - The four generally accepted interrelated factors to be considered together in reaching a determination of whether the denial of a speedy trial assumes due process proportions are the length of the delay, the reason for the delay, the prejudice to the defendant, and waiver by defendant. State v. Roberts, 18 N.C. App. 388, 197 S.E.2d 54, cert. denied and appeal dismissed, 283 N.C. 758, 198 S.E.2d 728 (1973); State v. O'Kelly, 285 N.C. 368, 204 S.E.2d 672 (1974); State v. Wilburn, 21 N.C. App. 140, 203 S.E.2d 407, cert. denied and appeal dismissed, 285 N.C. 376, 205 S.E.2d 101 (1974).  

Whether Right Denied Is Determined in Circumstances of Each Case. - Whether defendant has been denied the right to a speedy trial is a matter to be determined by the trial judge in the circumstances of each case. State v. Setzer, 21 N.C. App. 511, 204 S.E.2d 921 (1974).  

Balancing Test. - A claim that a defendant has been denied his right to a speedy trial is subject to a balancing test in which the conduct of both the prosecutor and defendant are weighed. State v. Roberts, 18 N.C. App. 388, 197 S.E.2d 54 (1973).  

Convict in Penitentiary for Unrelated Crime Not Excepted from Guarantee. - A convict, confined in the penitentiary for an unrelated crime, is not excepted from the constitutional guarantee of a speedy trial of any other charges pending against him. State v. O'Kelly, 285 N.C. 368, 204 S.E.2d 672 (1974).  

Burden is on an accused who asserts denial of his right to a speedy trial to show that the delay was due to the neglect or willfulness of the prosecution. State v. Arnold, 21 N.C. App. 92, 203 S.E.2d 395, aff'd, 285 N.C. 751, 208 S.E.2d 646 (1974).  

Accused waives his right to a speedy trial unless he demands it. State v. Johnson, 3 N.C. App. 420, 165 S.E.2d 27, rev'd on other grounds, 275 N.C. 264, 167 S.E.2d 274 (1969).  

§ 15-10.1. Detainer; purpose; manner of use.

Statute text

Any person confined in the State prison of North Carolina, subject to the authority and control of the State Department of Correction, or any person confined in any other prison of North Carolina, may be held to account for any other charge pending against him only upon a written order from the clerk or judge of the court in which the charge originated upon a case regularly docketed, directing that such person be held to answer the charge pending in such court; and in no event shall the prison authorities hold any person to answer any charge upon a warrant or notice when the charge has not been regularly docketed in the court in which the warrant or charge has been issued: Provided, that this section shall not apply to any State agency exercising supervision over such person or prisoner by virtue of a judgment, order of court or statutory authority.  

§ 15-10.2. Mandatory disposition of detainers - request for final disposition of charges; continuance; information to be furnished prisoner.

Statute text

(a)  Any prisoner serving a sentence or sentences within the State prison system who, during his term of imprisonment, shall have lodged against him a detainer to answer to any criminal charge pending against him in any court within the State, shall be brought to trial within eight months after he shall have caused to be sent to the district attorney of the court in which said criminal charge is pending, by registered mail, written notice of his place of confinement and request for a final disposition of the criminal charge against him; said request shall be accompanied by a certificate from the Secretary of Correction stating the term of the sentence or sentences under which the prisoner is being held, the date he was received, and the time remaining to be served; provided that, for good cause shown in open court, the prisoner or his counsel being present, the court may grant any necessary and reasonable continuance.  

(b)  The Secretary of Correction shall, upon request by the prisoner, inform the prisoner in writing of the source and contents of any charge for which a detainer shall have been lodged against such prisoner as shown by said detainer, and furnished the prisoner with the certificate referred to in subsection (a).  

CASE NOTES

Purpose of Section. - The primary purpose of this section is to provide a prisoner with a means by which he may require the State to try all the criminal charges against him to the end that he and the authorities may know the full extent of his debt to society for his criminal activities and that he may plan for his release when the debt has been satisfied. State v. White, 270 N.C. 78, 153 S.E.2d 774 (1967).  

Effect of Detainer. - The presence of a detainer in a prisoner's file jeopardizes his chances for parole, proper good behavior credits and work release. State v. White, 270 N.C. 78, 153 S.E.2d 774 (1967); Farrington v. North Carolina, 391 F. Supp. 714 (M.D.N.C. 1975).  

Compliance with Section Is Required. - A defendant cannot claim the benefits afforded by this section without complying with its terms. State v. McKoy, 294 N.C. 134, 240 S.E.2d 383 (1978).  

Where defendant did not follow the requirements of this section by making his demand upon the solicitor (now district attorney) by registered mail, but instead he sent a letter to the clerk of the superior court and the solicitor (now district attorney) did not receive the notice, the defendant is not entitled to his release for failure of the State to bring him to trial within eight months. State v. White, 270 N.C. 78, 153 S.E.2d 774 (1967).  

An inmate must follow the section's requirements. He must send by registered mail a demand to the district attorney, and sending it to the clerk of the superior court unregistered is insufficient, when the district attorney does not know of the demand. Farrington v. North Carolina, 391 F. Supp. 714 (M.D.N.C. 1975).  

And Failure to Comply Deprives Prisoner of Its Benefit. - Failure to send the motion by registered mail to the district attorney of the judicial district in which the charges are pending will deprive defendant of the benefit of this section. State v. Wright, 290 N.C. 45, 224 S.E.2d 624 (1976), cert. denied, 429 U.S. 1049, 97 S. Ct. 760, 50 L. Ed. 2d 765 (1977).  

Defendant's letter requesting a speedy trial did not comply with the provisions of this section where, for example, he failed to send the letter by registered mail to the district attorney; he failed to give notice of his place of confinement; and he failed to include a certificate from the Secretary of Correction. Having failed to follow the provisions of the statute, defendant was not entitled to the statutory relief. State v. Wright, 28 N.C. App. 426, 221 S.E.2d 751, aff'd, 290 N.C. 45, 224 S.E.2d 624 (1976), cert. denied, 429 U.S. 1049, 97 S. Ct. 760, 50 L. Ed. 2d 765 (1977).  

Oral requests for trial made by defendant's counsel to the district attorney were not sufficient to entitle defendant to a dismissal under the provisions of subsection (a) of this section. State v. McKoy, 33 N.C. App. 304, 235 S.E.2d 98, rev'd on other grounds, 294 N.C. 134, 240 S.E.2d 383 (1978).  

§ 15-10.3. Mandatory disposition of detainers - procedure; return of prisoner after trial.

Statute text

The district attorney, upon receipt of the written notice and request for a final disposition as hereinbefore specified, shall make application to the court in which said charge is pending for a writ of habeas corpus ad prosequendum and the court upon such application shall issue such writ to the Secretary of Correction requiring the prisoner to be delivered to said court to answer the pending charge and to stand trial on said charge within the time hereinbefore provided; upon completion of said trial, the prisoner shall be returned to the State prison system to complete service of the sentence or sentences under which he was held at the time said writ was issued.  

§ 15-10.4. Mandatory disposition of detainers - exception as to prisoners who are mentally ill.

Statute text

The provisions of G.S. 15-10.2 and 15-10.3 shall not apply to any prisoner who has been transferred and assigned for observation or treatment to any unit of the prison system which is maintained for those prisoners who are mentally ill or are suffering from mental disorders.  
§ 15-27.2. Warrants to conduct inspections authorized by law.

Statute text

(a)  Notwithstanding the provisions of Article 11 of Chapter 15A, any official or employee of the State or of a unit of county or local government of North Carolina may, under the conditions specified in this section, obtain a warrant authorizing him to conduct a search or inspection of property if such a search or inspection is one that is elsewhere authorized by law, either with or without the consent of the person whose privacy would be thereby invaded, and is one for which such a warrant is constitutionally required.  

(b)  The warrant may be issued by any magistrate of the general court of justice, judge, clerk, or assistant or deputy clerk of any court of record whose territorial jurisdiction encompasses the property to be inspected.  

(c)  The issuing officer shall issue the warrant when he is satisfied the following conditions are met:  

(1) The one seeking the warrant must establish under oath or affirmation that the property to be searched or inspected is to be searched or inspected as part of a legally authorized program of inspection which naturally includes that property, or that there is probable cause for believing that there is a condition, object, activity or circumstance which legally justifies such a search or inspection of that property;  

(2) An affidavit indicating the basis for the establishment of one of the grounds described in (1) above must be signed under oath or affirmation by the affiant;  

(3) The issuing official must examine the affiant under oath or affirmation to verify the accuracy of the matters indicated by the statement in the affidavit;  

(d)  The warrant shall be validly issued only if it meets the following requirements:  

(1) Except as provided in subsection (e), it must be signed by the issuing official and must bear the date and hour of its issuance above his signature with a notation that the warrant is valid for only 24 hours following its issuance;  

(2) It must describe, either directly or by reference to the affidavit, the property where the search or inspection is to occur and be accurate enough in description so that the executor of the warrant and the owner or the possessor of the property can reasonably determine from it what person or property the warrant authorizes an inspection of;  

(3) It must indicate the conditions, objects, activities or circumstances which the inspection is intended to check or reveal;  

(4) It must be attached to the affidavit required to be made in order to obtain the warrant.  

(e)  Any warrant issued under this section for a search or inspection shall be valid for only 24 hours after its issuance, must be personally served upon the owner or possessor of the property between the hours of 8:00 A.M. and 8:00 P.M. and must be returned within 48 hours. If the warrant, however, was procured pursuant to an investigation authorized by G.S. 58-79-1, the warrant may be executed at any hour, is valid for 48 hours after its issuance, and must be returned without unnecessary delay after its execution or after the expiration of the 48 hour period if it is not executed. If the owner or possessor of the property is not present on the property at the time of the search or inspection and reasonable efforts to locate the owner or possessor have been made and have failed, the warrant or a copy thereof may be affixed to the property and shall have the same effect as if served personally upon the owner or possessor.  

(f)  No facts discovered or evidence obtained in a search or inspection conducted under authority of a warrant issued under this section shall be competent as evidence in any civil, criminal or administrative action, nor considered in imposing any civil, criminal, or administrative sanction against any person, nor as a basis for further seeking to obtain any warrant, if the warrant is invalid or if what is discovered or obtained is not a condition, object, activity or circumstance which it was the legal purpose of the search or inspection to discover; but this shall not prevent any such facts or evidence to be so used when the warrant issued is not constitutionally required in those circumstances.  

(g)  The warrants authorized under this section shall not be regarded as search warrants for the purposes of application of Article 11 of Chapter 15A of the General Statutes of North Carolina.  

CASE NOTES

Constitutionality. - Subdivision (c)(1) of this section is not unconstitutionally void for vagueness. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Alternative Criteria for Basis of Warrant. - Subdivision (c)(1) of this section creates two alternative criteria for determining whether to issue a warrant. The first, the "program of inspection test," is that the property is to be inspected as part of a legally authorized program of inspection which naturally includes that property. The second is a probable cause test. If an inspection meets either of these tests a warrant is properly issued under the statute. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

Under subdivision (c)(1) of this section, one of the following two conditions must be met before an administrative search warrant can be issued: First, the property to be searched or inspected must be searched or inspected as part of a "legally authorized program of inspection which naturally includes that property"; or second, there must be "probable cause for believing that there is a condition, object, activity or circumstance that legally justifies such a search or inspection of that property". In re Computer Technology Corp., 78 N.C. App. 402, 337 S.E.2d 165 (1985).  

Warrant Protects Rights Under U.S. Const., Amend. IV. - A warrant showing that a specific business has been chosen for an Occupational Safety and Health Act search on the basis of a general administrative plan for the enforcement of the act derived from neutral sources such as, for example, dispersion of employees in various types of industries across a given area, and the desired frequency of searches in any of the lesser divisions of the area, would protect an employer's rights under U.S. Const., Amend IV. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

The statutory scheme for obtaining a warrant to conduct an administrative inspection, when complied with, provides ample protections against the constitutional proscription of general warrants. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Corporations have never possessed the kind of protection under U.S. Const., Amend. IV accorded to persons and their homes. Corporations' special status as creatures of the state exposes them to exhaustive state scrutiny in exchange for the privilege of state recognition. In re Superior Court Order Dated April 8, 1983, 70 N.C. App. 63, 318 S.E.2d 843, rev'd on other grounds, 315 N.C. 378, 338 S.E.2d 307 (1986).  

Probable Cause Standards Under Section Are Sufficient. - While subdivision (c)(1) of this section sets forth standards for issuance of an administrative search warrant which are less stringent than the probable cause standards required in the criminal law sense under G.S. 15A-246, these standards are certainly sufficient to guarantee that a decision to search private property is justified by a reasonable governmental interest. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979), but see Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

The requirement of subdivision (c)(1) of this section that property is to be inspected as part of a legally authorized program of inspection which naturally includes that property comports with the criterion that a specific property has been chosen for a search on the basis of a general administrative plan for the enforcement of the act derived from neutral sources. The statute must be interpreted as also requiring a showing to the magistrate that the general administrative plan for enforcement is based upon "reasonable legislative or administrative standards." Interpreted in this way, subdivision (c)(1) of this section requires a sufficient showing of probable cause and is constitutional. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

Basis for Probable Cause. - For purposes of an administrative search, probable cause justifying the issuance of a warrant may be based not only on specific evidence of an existing violation but also on a showing that reasonable legislative or administrative standards for conducting an inspection are satisfied with respect to a particular establishment. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Probable cause for an administration inspection warrant may be based on (1) specific evidence of an existing violation, or (2) a showing that reasonable legislative or administrative standards for conducting an inspection are satisfied with respect to a particular establishment. In order to meet the requirements of the second standard, an applicant for an inspection warrant must show that: (1) there exists a legally authorized inspection program which naturally included the property; (2) that the general administrative enforcement plan is based on reasonable legislative or administrative standards; and (3) that the administrative standards are being applied to the particular establishment on a neutral basis. Brooks v. Butler, 70 N.C. App. 681, 321 S.E.2d 440 (1984), cert. denied and appeal dismissed, 313 N.C. 327, 329 S.E.2d 385 (1985).  

Probable Cause Where Not Part of Program of Inspection. - A warrant to conduct an inspection that is not part of a program of inspection may issue upon a showing of probable cause, the standard for which is the same as in the case of a search warrant in a criminal proceeding. State v. Sheetz, 46 N.C. App. 641, 265 S.E.2d 914 (1980).  

Requirements for warrant procedures set out in State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972), a criminal case, apply equally to the issuance of administrative inspection warrants, since the purpose of a warrant in either case is to provide for a determination of probable cause by a neutral officer. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981), but see Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Neutral Application of Inspection Program Required. - It is necessary for the agency to make a showing to the magistrate, or clerk, that the general administrative plan for enforcement is being applied on a neutral basis as to the particular establishment to be inspected. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, denied, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

Scope and Objects of Search Must Be Included in Warrant. - Unless an administrative inspection warrant advises the owner or possessor of the property proposed to be searched of the scope and objects of the search, beyond which limits the inspector may not go, it does not meet the requirements of subdivision (d)(3) of this section. In short, a valid search warrant serves not only to authorize a search of premises but also to afford reasonable notice to the possessor of property of the nature and extent of any search that is to be conducted. Brooks v. Taylor Tobacco Enters., Inc., 298 N.C. 759, 260 S.E.2d 419 (1979).  

A warrant authorizing inspection of all pertinent conditions, structures, machines, apparatus, devices, equipment, and materials, and all other things is not overbroad. A warrant authorizing a general inspection of an industry naturally contemplates a comprehensive inspection since the location of possible violations is unknown. Brooks v. Butler, 70 N.C. App. 681, 321 S.E.2d 440 (1984), cert. denied and appeal dismissed, 313 N.C. 327, 329 S.E.2d 385 (1985).  

Warrant Improperly Granted. - Where there was no showing from which a magistrate could have independently determined (1) that there existed a legally authorized program of inspection which naturally included the property, (2) that the general administrative plan for enforcement was based upon reasonable legislative or administrative standards, and (3) that the administrative standards were being applied to plaintiff on a neutral basis, the warrant was improperly granted. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

The allegation that agents have conducted an investigation which has disclosed evidence of irregularities which, if supported by evidence and found to be true, would constitute serious violations of the law on the part of the defendant, without the disclosure of facts from which the magistrate could ascertain the existence of irregularities that would constitute serious violations of the law, does not meet the constitutional standard for issuance of a search warrant. State v. Sheetz, 46 N.C. App. 641, 265 S.E.2d 914 (1980).  

Sufficiency of Warrant Determined from Affidavits. - The rule that the sufficiency of a search warrant should properly be determined with reference to the supporting affidavits is applicable in the context of administrative inspection warrants. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Warrant Must Expressly Incorporate Supporting Affidavit. - If the warrant and the affidavit are to be construed together to provide sufficient proof of authority and notice of the extent of the proposed search, there must be an express reference to the affidavit in the warrant which is sufficient to put a reasonable person on notice of its incorporation. It is not enough that a warrant and its supporting affidavit be served together as a unit for the affidavit to serve to uphold the validity of the warrant. Brooks v. Taylor Tobacco Enters., Inc., 298 N.C. 759, 260 S.E.2d 419 (1979).  

Sufficiency of Affidavit. - The "program of inspection" test under subdivision (c)(1) of this section requires the agent seeking the warrant to provide facts in an affidavit showing that a particular business has been selected for inspection pursuant to an administrative plan containing specific neutral criteria. The affidavit to support issuance of a warrant under this standard must contain an adequate description of the general administrative plan, the specific neutral criteria used to determine which businesses will be inspected under the plan, and facts showing why the particular business sought to be inspected comes within the plan. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Inclusion of underlying facts in the affidavit is necessary to make the warrant procedure meaningful. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

And Affidavit Insufficient Where Facts Not Included. - Where no facts from which the issuing officer could determine whether probable cause existed were included in the affidavit on which the administrative warrant was obtained, the affidavit was insufficient to support the issuance of an administrative search warrant. Gooden v. Brooks, 39 N.C. App. 519, 251 S.E.2d 698, appeal dismissed, 298 N.C. 806, 261 S.E.2d 919 (1979), cert. denied, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638 (1981).  

Conclusory allegations by the affiant, which are nothing more than a perfunctory restatement of the statutory language contained in subdivision (c)(1) of this section, are insufficient to meet the statutory requirements. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Specific Evidence of OSHA Violation Is Sufficient. - The "probable cause" standard permits an Occupational Safety and Health Act agent to obtain a warrant where he has specific evidence in an affidavit showing that conditions in violation of OSHA exist on the premises. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

But Not Necessary. - An Occupational Safety and Health Act agent's entitlement to inspect will not depend on his demonstrating probable cause to believe that conditions in violation of OSHA exist on the premises. Probable cause in the criminal law sense is not required. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Statistical Likelihood of OSHA Violation Is Not Sufficient. - The attempt to show through statistics that an inspection of the business would be likely to reveal Occupational Safety and Health Act violations is not sufficient to meet the "probable cause" test under the statute. Brooks v. Taylor Tobacco Enters., Inc., 39 N.C. App. 529, 251 S.E.2d 656, rev'd on other grounds, 298 N.C. 759, 260 S.E.2d 419 (1979).  

Inspection of Corporate Records in Fraud Investigation. - An ex parte order from the superior court, directing officials of a certain corporation to make available the records pertaining to its transactions with two other corporations and with City of Charlotte, incident to an investigation into possible fraud and irregularities in the purchasing of parts, equipment and services by the city, was not an administrative search warrant to which the strictness of U.S. Const., Amend. IV, N.C. Const., Art. I, § 20, and this section would apply. Where such order was neither unreasonably broad nor indefinite, its issuance would be affirmed. In re Computer Technology Corp., 78 N.C. App. 402, 337 S.E.2d 165 (1985).  
§ 15-53. Governor may employ agents, and offer rewards.

Statute text

The Governor, on information made to him of any person, whether the name of such person be known or unknown, having committed a felony or other infamous crime within the State, and of having fled out of the jurisdiction thereof, or who conceals himself within the State to avoid arrest, or who, having been convicted, has escaped and cannot otherwise be apprehended, may either employ a special agent, with a sufficient escort, to pursue and apprehend such fugitive, or issue his proclamation, and therein offer a reward, not exceeding ten thousand dollars ($10,000), according to the nature of the case, as in his opinion may be sufficient for the purpose, to be paid to him who shall apprehend and deliver the fugitive to such person and at such place as in the proclamation shall be directed.  

§ 15-53.1. Governor may offer rewards for information leading to arrest and conviction.

Statute text

When it shall appear to the Governor, upon satisfactory information furnished to him, that a felony or other infamous crime has been committed within the State, whether the name or names of the person or persons suspected of committing the said crime be known or unknown, the Governor may issue his proclamation and therein offer an award [reward] not exceeding ten thousand dollars ($10,000), according to the nature of the case as, in his opinion, may be sufficient for the purpose, to be paid to him who shall provide information leading to the arrest and conviction of such person or persons. The proclamation shall be upon such terms as the Governor may deem proper, but it shall identify the felony or felonies and the authority to whom the information is to be delivered and shall state such other terms as the Governor may require under which the reward is payable.  

§ 15-54. Officer entitled to reward.

Statute text

Any sheriff or other officer who shall make an arrest of any person charged with crime for whose apprehension a reward has been offered is entitled to such reward, and may sue for and recover the same in any court in this State having jurisdiction: Provided, that no reward shall be paid to any sheriff or other officer for any arrest made for a crime committed within the county of such sheriff or officer making such arrest.  

CASE NOTES

Local Law Giving Reward to Sheriff Valid. - In view of this section and G.S. 15-53, Public Local Laws of 1925, c. 318, s. 2, providing that the board of commissioners should pay a reward to the sheriff or other police officers for arresting violators of the prohibition law, is a valid exercise of the police power of the State and not contrary to public policy. Hutchins v. Board of Comm'rs, 193 N.C. 659, 137 S.E. 711 (1927).  

§ 15-126. Commitment to county jail.

Statute text

All persons committed to prison before conviction shall be committed to the jail of the county in which the examination is had, or to that of the county in which the offense is charged to have been committed: Provided, if the jails of these counties are unsafe, or injurious to the health of prisoners, the committing magistrate may commit to the jail of any other convenient county. And every sheriff or jailer to whose jail any person shall be committed by any court or magistrate of competent jurisdiction shall receive such prisoner and give a receipt for him, and be bound for his safekeeping as prescribed by law.  
§ 15-129. In offenses on waters dividing counties.

Statute text

When any offense is committed on any water, or watercourse whether at high or low water, which water or watercourse, or the sides or shores thereof, divides counties, such offense may be dealt with, inquired of, tried and determined, and punished at the discretion of the court, in either of the two counties which may be nearest to the place where the offense was committed.  

§ 15-130. Assault in one county, death in another.

Statute text

In all cases of felonious homicide when the assault has been made in one county within the State, and the person assaulted dies in any other county thereof, the offender shall be indicted and punished for the crime in the county wherein the assault was made.  

CASE NOTES

New Offense Not Created. - This section did not create any new offense, but merely removed a difficulty which existed as to the place of the trial. State v. Dunkley, 25 N.C. 116 (1842); State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894).  

Meaning of "Assault". - The assault mentioned in this section means not a mere attempt, but such an injury inflicted in this State as results in death in another state. State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894).  

§ 15-131. Assault in this State, death in another.

Statute text

In all cases of felonious homicide, when the assault has been made within this State, and the person assaulted dies without the limits thereof, the offender shall be indicted and punished for the crime in the county where the assault was made, in the same manner, to all intents and purposes, as if the person assaulted had died within the limits of this State.  

Cross References. - As to venue of offenses occurring in part outside the State, see also G.S. 15A-134.  

CASE NOTES

Applied in State v. Prevatte, 356 N.C. 178, 570 S.E.2d 440 (2002), cert. denied, 538 U.S. 986, 123 S. Ct. 1800, 155 L. Ed. 2d 681 (2003).  

Validity of Section. - The validity of sections similar to this seems to be undisputed, and indeed it has been held in many jurisdictions that such legislation is but in affirmance of the common law. State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894).  

New Offense Not Created. - This section did not create any new offense, but merely removed a difficulty which existed as to the place of the trial. State v. Dunkley, 25 N.C. 116 (1842); State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894).  

Every part of offense, except death, must have occurred in this State. State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894).  

Meaning of "Assault". - The assault mentioned in this section means not a mere attempt, but such an injury inflicted in this State as results in death in another state. State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894).  

Sufficient Acts or Omissions to Sustain Venue Choice - Venue was proper because there were sufficient acts or omissions, including telephone conversations between defendant and the child victim's mother, constituting part of the offense of involuntary manslaughter within the county. State v. Perry, 159 N.C. App. 30, 582 S.E.2d 708 (2003).  

Jurisdiction of County Grand Jury. - Under the law of determining jurisdiction as between states, jurisdiction lies in this State if any of the essential acts forming the crime take place in this State. This same rationale extends to jurisdiction of the county grand jury to indict. State v. Vines, 317 N.C. 242, 345 S.E.2d 169 (1986).  

§ 15-132. Person in this State injuring one in another.

Statute text

If any person, being in this State, unlawfully and willfully puts in motion a force from the effect of which any person is injured while in another state, the person so setting such force in motion shall be guilty of the same offense in this State as he would be if the effect had taken place within this State.  

CASE NOTES

Sufficient Acts or Omissions to Sustain Venue Choice - Venue was proper because there were sufficient acts or omissions, including telephone conversations between defendant and the child victim's mother, constituting part of the offense of involuntary manslaughter within the county. State v. Perry, 159 N.C. App. 30, 582 S.E.2d 708 (2003).  

Shooting Across State Line. - Where the defendant while in this State shot across the State line and killed a person in Tennessee, he could not be found guilty of murder absent a statute expressly conferring jurisdiction upon the courts of this State, or making the act of shooting under the circumstances a substantive murder. State v. Hall, 114 N.C. 909, 19 S.E. 602 (1894), decided prior to enactment of this section.  

§ 15-133. In county where death occurs.

Statute text

If a mortal wound is given or other violence or injury inflicted or poison is administered on the high seas or land, either within or without the limits of this State, by means whereof death ensues in any county thereof, the offense may be prosecuted and punished in the county where the death happens.  

CASE NOTES

Section is constitutional. State v. Caldwell, 115 N.C. 794, 20 S.E. 523 (1894).  

Section applies to foreigners as well as to citizens of this State who have inflicted mortal wounds elsewhere. State v. Caldwell, 115 N.C. 794, 20 S.E. 523 (1894).  

§ 15-166. Exclusion of bystanders in trial for rape and sex offenses.

Statute text

In the trial of cases for rape or sex offense or attempt to commit rape or attempt to commit a sex offense, the trial judge may, during the taking of the testimony of the prosecutrix, exclude from the courtroom all persons except the officers of the court, the defendant and those engaged in the trial of the case.  

CASE NOTES

Exclusion of Bystanders Does Not Deny Right to Public Trial. - There was no merit in the contention of the defendants that the exclusion of bystanders during the testimony of the prosecutrix in a prosecution for rape denied them the right to a public trial. State v. Yoes, 271 N.C. 616, 157 S.E.2d 386 (1967).  

In a prosecution for first-degree rape of a child, the constitutional right of defendant to a public trial was not violated by the court's order entered pursuant to this section that, during the testimony of the seven-year-old victim, the courtroom be cleared of all persons except defendant, defendant's family, defense counsel, defense witnesses, the prosecutor, the state's witnesses, officers of the court, members of the jury, and members of the victim's family. State v. Burney, 302 N.C. 529, 276 S.E.2d 693 (1981).  

Factors Considered. - In determining whether to close a courtroom, trial courts must consider the factors enunciated in Waller v. Georgia, 467 U.S. 39, 104 S. Ct. 2210, 81 L. Ed. 31 (1984) and may not rely solely on this section; however, a court need only articulate its fundamental reasons for closing a courtroom and is not required to exhaustively articulate every observation and inference underlying its decision. Bell v. Jarvis, 7 F. Supp. 2d 699 (E.D.N.C. 1998).  

Sufficiency of Findings. - Trial court's finding that the minor victim's testimony was of a "delicate nature" was sufficient to justify a partial closure of the courtroom, even though that finding was contained in a memorandum the trial court prepared three years after the petitioner's conviction. Bell v. Jarvis, 7 F. Supp. 2d 699 (E.D.N.C. 1998).  

The trial court erred in granting the State's motion to clear the courtroom during the victim's testimony because it did not determine if the party seeking closure had advanced an overriding interest that was likely to be prejudiced, ordered closure no broader than necessary to protect that interest, considered reasonable alternatives to closing the procedure, and made findings adequate to support the closure. State v. Jenkins, 115 N.C. App. 520, 445 S.E.2d 622, stay granted pending appeal, 336 N.C. 784, 447 S.E.2d 435, cert. denied, temporary stay dissolved, 337 N.C. 804, 449 S.E.2d 752 (1994).  

Alleged rapist was entitled to habeas corpus where appellate counsel provided ineffective assistance resulting in prejudice by failing to appeal the trial court's decision to close the court. Bell v. Jarvis, 198 F.3d 432 (4th Cir. 1999).  

§ 15-167. Extension of session of court by trial judge.

Statute text

Whenever a trial for a felony is in progress on the last Friday of any session of court and it appears to the trial judge that it is unlikely that such trial can be completed before 5:00 P.M. on such Friday, the trial judge may extend the session as long as in his opinion it shall be necessary for the purposes of the case, but he may recess court on Friday or Saturday of such week to such time on the succeeding Sunday or Monday as, in his discretion, he deems wise. The trial judge, in his discretion, may exercise the same power in the trial of any other cause under the same circumstances, except civil actions begun after Thursday of the last week. The length of time such court shall remain in session each day shall be in the discretion of the trial judge. Whenever a trial judge continues a session pursuant to this section, he shall cause an order to such effect to be entered in the minutes, which order may be entered at such time as the judge directs, either before or after he has extended the session.  

CASE NOTES

Section Constitutional. - This section is constitutional. State v. Adair, 66 N.C. 298 (1872); State v. Jefferson, 66 N.C. 309 (1872); State v. Taylor, 76 N.C. 64 (1877); State v. Monroe, 80 N.C. 373 (1879). See also National Bank v. Gilmer, 116 N.C. 684, 22 S.E. 2, rehearing denied, 117 N.C. 416, 23 S.E. 333 (1895).  

Expiration of Session No Ground for Discharging Jury. - The expiration of a term (now session) of court is no ground for discharging a jury before verdict, for the term (now session) may be continued for the purposes of the trial. State v. McGimsey, 80 N.C. 377 (1879).  

Special Term Extended. - Where a trial began on Wednesday of the last week of a special term and the jury had not agreed upon a verdict on Saturday night, it was not improper for the trial judge to open and conduct the regular term on Monday following to continue the special term into that week for the purpose of receiving the verdict of the jury, since the rights of the parties were not prejudiced thereby. National Bank v. Gilmer, 116 N.C. 684, 22 S.E. 2, rehearing denied, 117 N.C. 416, 23 S.E. 333 (1895).  

Entry in Minutes Held in Compliance with Section. - Daily entries on the journal during the trial of a felony, stating the name of the case and that the court takes a recess "until 9:30 A.M. tomorrow," and the entry next day "court convened at 9:30 A.M. pursuant to recess," etc., in regular form, constitute a sufficient compliance with this section. State v. Harris, 181 N.C. 600, 107 S.E. 466 (1921).  

§ 15-168. Justification as defense to libel.

Statute text

Every defendant who is charged by indictment with the publication of a libel may prove on the trial for the same the truth of the facts alleged in the indictment; and if it shall appear to the satisfaction of the jury that the facts are true, the defendant shall be acquitted of the charge.  

CASE NOTES

Truth of Entire Charge Must Be Proved. - Where the matter set out in the indictment is libelous, in order for the defendant to justify he must show that the entire charge imputed to the prosecutor is true. State v. Lyon, 89 N.C. 568 (1883).  

General Report of Truth Insufficient. - In an indictment for a libel, it is not competent for the defendant to justify by proving that there was, and long had been, a general report in the neighborhood, of the truth of his charge. State v. White, 29 N.C. 180 (1847).  

General Bad Character Insufficient. - Proof of the general bad character of an officer in other matters of which he had taken cognizance will not be received to establish the truth of libelous charge in reference to a particular matter. State v. Lyon, 89 N.C. 568 (1883).  

Cited in Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125 (1964).  

§ 15-169. Conviction of assault, when included in charge.

Statute text

On the trial of any person for any felony whatsoever, when the crime charged includes an assault against the person, it is lawful for the jury to acquit of the felony and to find a verdict of guilty of assault against the person indicted, if the evidence warrants such finding; and when such verdict is found the court shall have power to imprison the person so found guilty of an assault, for any term now allowed by law in cases of conviction when the indictment was originally for the assault of a like character.  

CASE NOTES

Section Refers to Assault Generally. - This section does not describe the kind of assault, but refers to an assault generally and without regard to its degree of punishment under the law. State v. Smith, 157 N.C. 578, 72 S.E. 853 (1911).  

When Section Applicable. - This section and G.S. 15-170 are applicable only where there is evidence tending to show that defendant is guilty of a crime of lesser degree than that charged in the indictment. 

When Inapplicable. - This section is not applicable where all the evidence for the State, uncontradicted by any evidence for the defendant, if believed by the jury, shows that the crime charged in the indictment was committed as alleged therein, and there is no evidence tending to support a contention that the defendants, if not guilty of the crime charged in the indictment, were guilty of a crime of less degree. State v. Cox, 201 N.C. 357, 160 S.E. 358 (1931); State v. Smith, 268 N.C. 167, 150 S.E.2d 194 (1966).  

This section is not applicable where all the evidence for the State, uncontradicted by any evidence for the defendant, if believed by the jury, shows that the crime charged in the indictment was committed as alleged therein. State v. LeGrande, 1 N.C. App. 25, 159 S.E.2d 265 (1968).  

What Indictment Includes. - An indictment for any offense against the criminal law includes all lesser degrees of the same crime known to the law; and conviction may be had of the lesser offense when the charge is inclusive of both. State v. Williams, 185 N.C. 685, 116 S.E. 736 (1923).  

Same - Murder. - Under an indictment for murder, the defendant may be convicted either of murder in the first degree, murder in the second degree, or manslaughter, and even of assault with a deadly weapon, or simple assault, if the evidence shall warrant such finding when he is not acquitted entirely. State v. Williams, 185 N.C. 685, 116 S.E. 736 (1923).  

Notwithstanding the provisions of this section, when it is sought to fall back on the lesser offense of assault and battery or assault with a deadly weapon in case the greater offense of murder or manslaughter is not made out, the indictment for murder should be drawn as necessarily to include an assault and battery or assault with a deadly weapon, or it should contain a separate count to that effect. State v. Rorie, 252 N.C. 579, 114 S.E.2d 233 (1960).  

A bill of indictment charging that defendant "unlawfully, willfully, and feloniously and of malice aforethought did kill and murder the victim" is insufficient to support a verdict of guilty of assault, assault inflicting serious injury or assault with intent to kill. State v. Whiteside, 325 N.C. 389, 383 S.E.2d 911 (1989).  

Same - Robbery. - The crime of robbery ex vi termini includes an assault on the person, and in a prosecution for robbery, the court must submit the question of defendant's guilt of assault in those instances where the evidence warrants such finding, even in the absence of a request, and even though the State contends solely for conviction of robbery and the defendant contends solely for complete acquittal. State v. Hicks, 241 N.C. 156, 84 S.E.2d 545 (1954).  

Same - Rape. - An indictment for rape, as this section declares, includes an assault against the person; and where there is evidence sufficient to warrant such finding, the jury may acquit of the felony of rape and return a verdict of guilty of a lesser criminal assault. State v. Jones, 249 N.C. 134, 105 S.E.2d 513 (1958).  

An assault with intent to commit rape under former G.S. 14-22 is a lesser degree of the crime of rape. Therefore, a conviction or acquittal of the former bars a subsequent prosecution of the latter based on the same act or transaction. State v. Birckhead, 256 N.C. 494, 124 S.E.2d 838 (1962).  

Same - Attempted First-Degree Rape. - In deciding whether trial court erred in submitting assault on a female as a lesser included offense of charge of attempted first-degree rape, the appellate court must consider (1) whether the charge of attempted first-degree rape includes all the essential elements of assault on a female and (2) whether there was some evidence to support a finding of assault on a female. State v. Rick, 54 N.C. App. 104, 282 S.E.2d 497 (1981).  

Same - Assault with Intent to Rape. - Under a bill of indictment charging an assault with an intent to commit rape, under former G.S. 14-22 the lesser offense of assault and battery may be found to have been committed, and in such instance a special issue may be submitted to the jury, if necessary, so that, in accordance with the jury's finding, the court may determine the grade of the punishment. State v. Smith, 157 N.C. 578, 72 S.E. 853 (1911).  

Assault is not a less degree of the crime of larceny from the person, and therefore, in a prosecution for larceny, the court is not required to submit the question of defendant's guilt of assault, even though there be evidence thereof. State v. Acrey, 262 N.C. 90, 136 S.E.2d 201 (1964).  

Duty to Instruct as to Assault. - Where the indictment is sufficient and the evidence is conflicting as to whether the defendant committed highway robbery or an assault with a deadly weapon, the jury may find for the lesser offense, and it is the duty of the trial judge to so instruct the jury, though a special request therefor has not been aptly tendered in writing. State v. Holt, 192 N.C. 490, 135 S.E. 324 (1926); State v. Davis, 242 N.C. 476, 87 S.E.2d 906 (1955).  

Where the State's evidence in a prosecution under an indictment for rape, if believed to its fullest extent, established the crime of rape but the defendant testified the intercourse was with the girl's consent and the evidence was conflicting in other respects, it would have been error for the court not to have charged the jury on the lesser offenses. State v. Green, 246 N.C. 717, 100 S.E.2d 52 (1957).  

When Duty Arises. - The necessity for instructing the jury as to an included crime of lesser degree than that charged arises when and only when there is evidence from which the jury could find that such included crime of lesser degree was committed. The presence of such evidence is the determinative factor. 

The necessity for instructing the jury as to an included crime of lesser degree than that charged arises when and only when there is evidence from which the jury could find that such included crime of lesser degree was committed. The presence of such evidence is the determinative factor. Hence, there is no such necessity if the State's evidence tends to show a completed robbery and there is no conflicting evidence relating to elements of the crime charged. Mere contention that the jury might accept the State's evidence in part and might reject it in part will not suffice. State v. LeGrande, 1 N.C. App. 25, 159 S.E.2d 265 (1968); State v. Norman, 14 N.C. App. 394, 188 S.E.2d 667 (1972).  

No Duty to Instruct Where Evidence Supports Greater Offense. - The trial court is not required to charge the jury upon the question of the defendant's guilt of lesser degrees of the crime charged in the indictment when there is no evidence to sustain a verdict of defendant's guilt of such lesser degrees. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976).  

The court is not required to submit to the jury a lesser included offense when there is no evidence of such lesser included offense. State v. LeGrande, 1 N.C. App. 25, 159 S.E.2d 265 (1968); State v. Alexander, 13 N.C. App. 216, 185 S.E.2d 302 (1971).  

If the State's evidence tends to show a completed robbery and there is no conflicting evidence relating to the elements of this offense, the court is not required to submit the question of defendant's guilt of assault, notwithstanding the jury's right to accept the State's evidence in part and reject it in part. State v. Hicks, 241 N.C. 156, 84 S.E.2d 545 (1954).  

The trial court in a prosecution for common-law robbery did not err in refusing to instruct on the lesser included offense of misdemeanor assault where the State's evidence tended to show that defendant took the victim's money by violent means, and defendant admitted taking the victim's money but denied assaulting him. State v. Thompson, 49 N.C. App. 690, 272 S.E.2d 160 (1980).  

In a prosecution for armed robbery, where the evidence tends to show that the defendant had committed the armed robbery as alleged in the indictment or that the defendant was innocent, the trial court is not required to instruct the jury on the lesser included offenses of assault with a deadly weapon and simple assault. State v. Martin, 6 N.C. App. 616, 170 S.E.2d 539 (1969).  

In a rape case, the trial court did not err in failing to submit the lesser included offenses of assault with intent to commit rape under former G.S. 14-22 and assault on a female where all the State's evidence tended to show commission of rape and the defendant's evidence was that he had never had intercourse with the prosecutrix nor did he touch her in a manner constituting an assault. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976).  

The trial court in a rape prosecution did not err in failing to submit to the jury the lesser included offenses of assault with intent to commit rape under former G.S. 14-22 and of assault on a female, where the State's evidence was positive as to each and every element of the crime of rape and there was no conflict in the evidence relating to any element thereof. State v. Flippin, 280 N.C. 682, 186 S.E.2d 917 (1972).  

Verdict Does Not Cure Failure to Charge upon Lesser Degree. - The error of the judge in failing to charge on the supporting evidence, upon the lesser degree of the crime of rape, under a charge thereof in the indictment, is not cured by the verdict finding that the defendant was guilty of the greater degree of the crime charged in the indictment. State v. Williams, 185 N.C. 685, 116 S.E. 736 (1923).  

It is a well recognized principle that where one is indicted for a crime, and under the same bill he may be convicted of a lesser degree of the same crime, and there is evidence tending to support the milder verdict, the prisoner is entitled to have this view presented to the jury under a correct charge, and an error in this respect is not cured by a verdict convicting the prisoner of a higher offense, for in such case it cannot be determined that the jury would not have convicted of the lesser crime if the view had been correctly presented by the judge, upon evidence. State v. Bass, 249 N.C. 209, 105 S.E.2d 645 (1958).  

Conviction of Lesser Offense Where Evidence Supports Greater Offense. - Where all the evidence points to a graver crime and the jury's verdict is for an offense of a lesser degree, although illogical and incongruous, it will not be disturbed, since it is favorable to accused. State v. Bentley, 223 N.C. 563, 27 S.E.2d 738 (1943); State v. Roy, 233 N.C. 558, 64 S.E.2d 840 (1951); State v. Wade, 49 N.C. App. 257, 271 S.E.2d 77 (1980).  

Effect of Simple Verdict of Guilty. - While this section permits a verdict for an assault when it is embraced in the charge of a greater offense, as rape or other felony, a verdict simply of "guilty," and not specifying a lower offense, is a verdict of guilty of the offense charged in the indictment. State v. Barnes, 122 N.C. 1031, 29 S.E. 381 (1898); State v. Lee, 192 N.C. 225, 134 S.E. 458 (1926).  

Effect of Nonsuit or Dismissal as to Greater Offense. - Upon an indictment charging an assault with intent to commit rape, defendant may be convicted of an assault upon a female as though separately charged, and motion to dismiss under G.S. 15-173 was properly refused where there was sufficient evidence to convict of an assault. State v. Jones, 222 N.C. 37, 21 S.E.2d 812 (1942).  

Upon an indictment for an assault with intent to commit rape, even though the evidence is insufficient to support a verdict, motion for judgment of dismissal or nonsuit cannot be granted, as defendant may be convicted of an assault. State v. Gay, 224 N.C. 141, 29 S.E.2d 458 (1944).  

Where in a prosecution under a bill of indictment charging assault with intent to commit rape the evidence discloses an assault but is insufficient to prove the intent necessary for a conviction of this offense, defendant is entitled to nonsuit on the offense charged, but is not entitled to his discharge, since he may be convicted under the bill of indictment for assault upon a female as though this offense had been separately charged in the bill. State v. Moore, 227 N.C. 326, 42 S.E.2d 84 (1947).  

In a prosecution of a defendant for assault with intent to commit rape, under former G.S. 14-22 nonsuit of the felony does not entitle the defendant to his discharge, but the State may put defendant on trial under the same indictment for assault on a female, defendant being a male over the age of 18. State v. Gammons, 260 N.C. 753, 133 S.E.2d 649 (1963).  

§ 15-170. Conviction for a less degree or an attempt.

Statute text

Upon the trial of any indictment the prisoner may be convicted of the crime charged therein or of a less degree of the same crime, or of an attempt to commit the crime so charged, or of an attempt to commit a less degree of the same crime.  

History

(1891, c. 205, s. 2; Rev., s. 3269; C.S., s. 4640.)

Annotations

Legal Periodicals. - For survey of 1981 law on criminal procedure, see 60 N.C.L. Rev. 1302 (1982).  

For comment on the defense of legal impossibility in light of State v. Hageman, 307 N.C. 1, 296 S.E.2d 433 (1982), see 19 Wake Forest L. Rev. 605 (1983).  

For note, "Looking at Lesser Included Offenses on an 'All or Nothing' Basis: State v. Bullard and the Sporting Approach to Criminal Justice," see 69 N.C.L. Rev. 1470 (1991).  

CASE NOTES


I. General Consideration.


II. Jury Instructions.


III. Lesser and Included Offenses.

I. GENERAL CONSIDERATION.

Constitutionality. - This section is not unconstitutional. State v. Young, 305 N.C. 391, 289 S.E.2d 374 (1982).  

When Applicable. - This section and G.S. 15-169 are applicable only when there is evidence tending to show that the defendant may be guilty of a lesser offense. 

When a defendant is indicted for a criminal offense he may be convicted of the charged offense or of a lesser included offense when the greater offense charged in the bill contains all the essential elements of the lesser offense, all of which could be proved by proof of the allegations of fact contained in the indictment. 

Section 15-169 and this section are applicable only when there is evidence tending to show the defendant may be guilty of an included crime of lesser degree. State v. Thompson, 280 N.C. 202, 185 S.E.2d 666 (1972).  

An indictment or information is insufficient to charge the accused with the commission of a minor offense, or one of less degree, unless, in charging the major offense, it necessarily includes within itself all of the essential elements of the minor offense. State v. Chavis, 9 N.C. App. 430, 176 S.E.2d 388 (1970); State v. Rick, 54 N.C. App. 104, 282 S.E.2d 497 (1981).  

An indictment or information is insufficient to charge the accused with the commission of a minor offense or one of less degree unless, in charging the major offense, it necessarily includes within itself all of the essential elements of the minor offense, or sufficiently sets them forth by separate allegations in an added count; but when the indictment or information contains all the essential constituents of the minor offense, it sufficiently alleges that offense. State v. Rorie, 252 N.C. 579, 114 S.E.2d 233 (1960).  

Lesser included offense is one in which the greater offense contains all of the essential elements of the lesser offense. State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982).  

Greater crime includes the lesser, so that where an offense is alleged in an indictment, and the jury acquits as to that one, it may convict of the lesser offense when the charge is inclusive of both offenses. State v. Craig, 35 N.C. App. 547, 241 S.E.2d 704 (1978); State v. Daniels, 51 N.C. App. 294, 276 S.E.2d 738 (1981).  

Conviction for attempted sexual statutory offense was upheld in action charging the completed crime since the evidence showed that defendant demanded that victim perform fellatio, but the victim refused; thus, evidence was sufficient to support a conviction for the attempted, but not the completed, crime. State v. Sines, 158 N.C. App. 79, 579 S.E.2d 895 (2003), cert. denied, 357 N.C. 468, 587 S.E.2d 69 (2003).  

Conviction on lesser offense renders any error in submission of greater offense harmless. State v. Williams, 100 N.C. App. 567, 397 S.E.2d 364 (1990), cert. dismissed, 328 N.C. 576, 403 S.E.2d 520 (1991).  

Offense Not Included If It Contains Element Not in Other Crime. - A crime is not a lesser included offense of another crime if the former contains any element that the latter does not. State v. Peoples, 65 N.C. App. 168, 308 S.E.2d 500 (1983).  

Crime of "less degree" is not exclusively one which carries a less severe sanction than the crime formally charged in the indictment. State v. Young, 305 N.C. 391, 289 S.E.2d 374 (1982).  

Facts of particular case should not determine whether one crime is a lesser included offense of another. Rather, the definitions accorded the crimes determine whether one offense is a lesser included offense of another crime. In other words, all of the essential elements are included in the greater crime. If the lesser crime has an essential element which is not completely covered by the greater crime, it is not a lesser included offense. The determination is made on a definitional, not a factual basis. State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982).  

The determination of whether one crime is a lesser included offense of another is made on a definitional, not a factual, basis. All essential elements of the lesser offense must be completely covered by the essential elements of the greater offense. State v. Wortham, 80 N.C. App. 54, 341 S.E.2d 76 (1986), modified, 318 N.C. 669, 351 S.E.2d 294 (1987).  

Defendant may plead guilty to less degrees of the same crimes charged in the indictments against him, and the State may accept such pleas. State v. Woody, 271 N.C. 544, 157 S.E.2d 108 (1967).  

Discretion of Court. - It is not within the trial judge's province to negotiate a plea or enter judgment on a plea to a charge which is not a lesser included offense of the charge at issue. In re Fuller, 345 N.C. 157, 478 S.E.2d 641 (1996).  

Evidence Required to Support Conviction of Lesser Degree. - When the solicitor (now district attorney) announces that he will not seek a conviction upon the maximum degree of the crime charged in the bill of indictment, and the defendant interposes no objection to being tried upon the lesser degree of the offense, the sufficiency of the evidence to support a conviction of the lesser degree must be measured by the same standards which would be applied had the bill of indictment charged only the lesser degree of the offense. State v. Allen, 279 N.C. 115, 181 S.E.2d 453 (1971), overruled on other grounds, State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

Jury Not to Arbitrarily Convict of Lesser Degree. - This section and G.S. 15-169 were not intended to give to the jury the arbitrary right or discretion to convict a defendant of a lesser degree of the crime charged or of a less serious offense than that charged, if the uncontradicted evidence shows beyond a reasonable doubt that the defendant is guilty of the more serious offense charged in the bill of indictment. State v. Brown, 227 N.C. 383, 42 S.E.2d 402 (1947).  

Silence of Verdict as to All But One Count Distinguished. - Where there are several counts in a bill, if the jury find the defendant guilty on one count and say nothing in their verdict concerning the other counts, it will be equivalent to a verdict of not guilty as to them. This principle should not be confused with the practice, authorized by this section, which permits the conviction of a less degree of the same crime, when included in a single count. State v. Hampton, 210 N.C. 283, 186 S.E. 251 (1936).  

Joinder Mere Surplusage. - Since this section was adopted, the joinder in an indictment of a count for a lesser offense, or for an attempt to commit the same, is mere surplusage. State v. Brown, 113 N.C. 645, 18 S.E. 51 (1893).  

Election by District Attorney to Try Lesser Degrees and Included Offenses. - Upon the return of an indictment sufficient in form to support a conviction of the defendant of either the maximum degree of the offense charged, a lesser degree thereof or a lesser offense, all of the elements of which are included in the crime charged, the solicitor (now district attorney) has the authority to elect not to try the defendant on the maximum degree of the offense charged but to put him on trial for the lesser degree thereof and lesser offenses included therein. The effect of such election by the solicitor (now district attorney), announced in open court, is that of a verdict of not guilty upon the maximum degree of the offense charged, leaving for trial the lesser degree and the lesser included offenses. State v. Allen, 279 N.C. 115, 181 S.E.2d 453 (1971), overruled on other grounds, State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

When, upon arraignment, or thereafter in open court, and in the presence of the defendant, the solicitor (now district attorney) announces the State will not ask for a verdict of guilty of the maximum crime charged but will ask for a verdict of guilty on a designated and included lesser offense embraced in the bill, and the announcement is entered in the minutes of the court, the announcements is the equivalent of a verdict of not guilty on the charge or charges the solicitor (now district attorney) has elected to abandon. State v. Gaston, 4 N.C. App. 575, 167 S.E.2d 510 (1969).  

The defendant was charged with burglary in the first degree in the bill of indictment. And when the solicitor (now district attorney) stated that he would not ask for a verdict of first degree burglary, but would only ask for a verdict of second degree burglary on the indictment, it was tantamount to taking a nolle prosequi with leave on the capital charge. State v. Gaston, 4 N.C. App. 575, 167 S.E.2d 510 (1969).  

Uncontradicted Evidence of Greater Offense May Support Lesser Verdict. - When the State, either through a bill of indictment as returned by the grand jury or through the election of its solicitor (now district attorney) to seek a lesser verdict, brings the defendant to trial on a lesser degree of the offense charged, the case can be submitted to the jury if the uncontradicted evidence, as thereafter developed, shows the defendant is guilty of the more serious degree of the crime. State v. Allen, 279 N.C. 115, 181 S.E.2d 453 (1971), overruled on other grounds, State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

Conviction of Greater Offense Than Charged. - It would be without precedent to try defendant for one offense and to convict him of another and greater offense, even though the conviction be of a higher degree of the same offense for which he is being tried. State v. Jordan, 226 N.C. 155, 37 S.E.2d 111 (1946).  

Elements of Attempt. - The two elements of an attempt to commit a crime are: (1) An intent to commit it, and (2) an overt act done for that purpose, going beyond mere preparation, but falling short of the completed offense. State v. Gray, 58 N.C. App. 102, 293 S.E.2d 274, cert. denied, 306 N.C. 746, 295 S.E.2d 482 (1982).  

An attempt is an act done with intent to commit that crime, carried beyond mere preparation to commit it, but falling short of its actual commission. State v. McAlister, 59 N.C. App. 58, 295 S.E.2d 501 (1982), cert. denied, 307 N.C. 471, 299 S.E.2d 226 (1983).  

Intent Alone Not Sufficient for Attempt Conviction. - The intent, though connected with preparations to commit a criminal offense, is not alone sufficient for a conviction of the attempt, unless it is connected with some overt act or acts toward the end in view that will, in the judgment of the one charged, and as matters appeared to him, result in the consummation of the contemplated purpose. State v. Addor, 183 N.C. 687, 110 S.E. 650 (1922).  

When Motion for Nonsuit Denied. - A motion for judgment as of nonsuit addressed to the entire bill is properly overruled if there is evidence sufficient to support a conviction of the crime charged or of an included crime. State v. Virgil, 263 N.C. 73, 138 S.E.2d 777 (1964).  

New Trial Must Be on Full Charge. - Upon an appeal from a conviction for a lesser offense than that charged in the indictment, a new trial, if granted, must be upon the full charge in the bill. State v. Matthews, 142 N.C. 621, 55 S.E. 342 (1906).  

Effect of State's Election of Felony Murder Theory. - The State's election to try a homicide case, and the trial judge's submission of it to the jury, only on a felony murder theory did not in effect acquit defendant of murder on a theory of premeditation and deliberation and all of its lesser included homicide offenses. State v. Thomas, 325 N.C. 583, 386 S.E.2d 555 (1989), holding that the jury should have been instructed on involuntary murder under the circumstances.  

A defendant may always show by the evidence not only his innocence under the theory of prosecution chosen by the State, but also his possible guilt of some lesser offense. If this lesser offense is included in the crime charged in the indictment and if there is evidence to support it, defendant is entitled to have it submitted to the jury. These different theories of defense cannot be abrogated by the State's decision to prosecute, nor the trial court's decision to submit the case on only one prosecutorial theory, when under the indictment and the evidence adduced another is more favorable to defendant. State v. Thomas, 325 N.C. 583, 386 S.E.2d 555 (1989).  

II. JURY INSTRUCTIONS.

Defendant Entitled to Complete Charge. - Under the provisions of this section when the bill of indictment is sufficient with the supporting evidence upon the trial, the defendant may be convicted of the criminal offense charged or of a lesser degree thereof, and he is entitled to a charge from the court on all degrees of the crime thus encompassed by the indictment. State v. Robinson, 188 N.C. 784, 125 S.E. 617 (1924). See also State v. Keaton, 206 N.C. 682, 175 S.E. 296 (1934).  

When there is evidence tending to support a milder verdict than the one charged in the bill of indictment the defendant is entitled to have the different views presented to the jury under a proper charge. 

Where there is evidence of defendant's guilt of a lesser degree of the crime charged in the indictment, the court must submit defendant's guilt of the lesser included offense to the jury. State v. Putnam, 24 N.C. App. 570, 211 S.E.2d 493 (1975).  

The general rule of practice is, that when it is permissible under the indictment to convict the defendant of "a less degree of the same crime," and there is evidence to support the milder verdict, the defendant is entitled to have the different views arising on the evidence presented to the jury under proper instructions. State v. Childress, 228 N.C. 208, 45 S.E.2d 42 (1947); State v. Haith, 48 N.C. App. 319, 269 S.E.2d 205, cert. denied and appeal dismissed, 301 N.C. 403, 273 S.E.2d 449 (1980).  

And Conviction of Offense Charged Does Not Cure Error. - A verdict of guilty of the offense charged in the indictment does not cure error of the court in failing to submit to the jury the question of defendant's guilt of less degrees of the crime. 

An error in failing to submit lesser offenses is not cured by a verdict convicting him of the crime as charged in the bill of indictment, for in such case it cannot be known whether the jury would have convicted of a less degree if the different views, arising on the evidence, had been correctly presented by the trial court. 

Error in failing to submit defendant's guilt of the lesser included offense to the jury is not cured by a verdict convicting defendant of the offense charged. 

An error in failing to charge upon the lesser degrees of the crime is not cured by a verdict of conviction upon one of a greater degree. 

But Evidence Must Support Conviction of Lesser Offense. - This section does not make mandatory the submission to the jury of a lesser included offense where the indictment does not charge such offense and where there is no evidence of such offense. State v. McLean, 2 N.C. App. 460, 163 S.E.2d 125 (1968); State v. Stevenson, 3 N.C. App. 46, 164 S.E.2d 24 (1968).  

A court is not required to submit a lesser included offense to the jury when there is no evidence to support such a charge. State v. Carriker, 24 N.C. App. 91, 210 S.E.2d 98 (1974), rev'd on other grounds, 287 N.C. 530, 215 S.E.2d 134 (1975); State v. Tidwell, 323 N.C. 668, 374 S.E.2d 577 (1989).  

In order to justify submission of a lesser included offense there must be some evidence to support submission of the lesser offenses to the jury. State v. Thompson, 306 N.C. 526, 294 S.E.2d 314 (1982).  

Necessity for instructing jury as to included crime of lesser degree than that charged arises when and only when there is evidence from which the jury could find that such included crime of lesser degree was committed. The presence of such evidence is the determinative factor. 

Where all the evidence at the trial of a criminal action, if believed by the jury, tends to show that the crime charged in the indictment was committed as alleged therein, and there is no evidence tending to show the commission of a crime of less degree, it is not error for the court to fail to instruct the jury that they may acquit the defendant of the crime charged in the indictment and convict him of a crime of less degree. State v. Cox, 201 N.C. 357, 160 S.E. 358 (1931); State v. Manning, 221 N.C. 70, 18 S.E.2d 821 (1942); State v. Sawyer, 224 N.C. 61, 29 S.E.2d 34 (1944).  

The provisions of this section in regard to conviction of a less degree of the crime charged in a bill of indictment applies only where there is some evidence that a less degree of the crime had been committed, and where the State's uncontradicted evidence is to the effect that the crime of rape had been committed and the defendant relies solely upon an alibi, the refusal of the court to charge upon the lesser degrees of the crime or of an attempt is not error. State v. Smith, 201 N.C. 494, 160 S.E. 577 (1931).  

Where one is indicted for a crime and under the same bill it is permissible to convict the defendant of a less degree of the same crime and there is evidence tending to support a milder verdict the prisoner is entitled to have the different views presented to the jury under a proper charge, but where there is no evidence to support such milder verdict the court is not required to submit the question of such verdict to the jury. State v. Thacker, 13 N.C. App. 299, 185 S.E.2d 455 (1971), rev'd on other grounds, 281 N.C. 447, 189 S.E.2d 145 (1972).  

The necessity for instructing the jury as to an included crime of lesser degree than that charged arises when and only when there is evidence from which the jury could find that such included crime of lesser degree was committed. The presence of such evidence is the determinative factor. Hence, there is no such necessity if the State's evidence tends to show completion of the offense as charged and there is no conflicting evidence relating to elements of the crime charged. Mere contention that the jury might accept the State's evidence in part and might reject it in part will not suffice. State v. McLean, 2 N.C. App. 460, 163 S.E.2d 125 (1968).  

A defendant may be convicted of a less degree of the crime charged, or for which he is being tried, when there is evidence to support the milder verdict. State v. Jordan, 226 N.C. 155, 37 S.E.2d 111 (1946).  

In a proper case where it is permissible under the indictment to convict defendant of a lesser included offense, the court must still determine that there is evidence tending to support the lesser offense in order to submit it for the jury's consideration. Upon a favorable determination of both issues, that is, that the crime is a lesser included offense and that there is evidence to support it, defendant is entitled to have the instruction on the lesser offense submitted to the jury. State v. Brewer, 325 N.C. 550, 386 S.E.2d 569 (1989), cert. denied, 495 U.S. 951, 110 S. Ct. 2215, 109 L. Ed. 2d 541 (1990).  

When Instruction on Lesser Included Homicides Required. - In a felony murder prosecution under an indictment in the form prescribed by G.S. 15-144, evidence that defendant did not commit the underlying felony requires an instruction upon whatever lesser included homicides the indictment and the evidence support. State v. Thomas, 325 N.C. 583, 386 S.E.2d 555 (1989).  

Instructions Not Required Where State's Evidence Is Positive as to Each Element. - Where the State's evidence is positive as to each and every element of the crime charged and there is no conflicting evidence relating to any element of the charged crime, the court is not required to submit an issue as to defendant's guilt or innocence of a lesser included offense. State v. Owen, 24 N.C. App. 598, 211 S.E.2d 830, cert. denied, 287 N.C. 263, 214 S.E.2d 435 (1975); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982); State v. Musselwhite, 59 N.C. App. 477, 297 S.E.2d 181 (1982).  

The trial court in a rape prosecution did not err in failing to submit to the jury the lesser included offenses of assault with intent to commit rape under former G.S. 14-22 and of assault on a female, where the State's evidence was positive as to each and every element of the crime of rape and there was no conflict in the evidence relating to any element thereof. State v. Flippin, 280 N.C. 682, 186 S.E.2d 917 (1972).  

And Uncontradicted. - It is not necessary to submit the lesser included offense if the evidence discloses no conflicting evidence relating to the essential elements of the greater crime. State v. Gray, 58 N.C. App. 102, 293 S.E.2d 274, cert. denied, 306 N.C. 746, 295 S.E.2d 482 (1982).  

Where the uncontradicted evidence is that the deceased was murdered by poison, there is no basis for a verdict of second-degree murder or manslaughter. State v. Allen, 279 N.C. 115, 181 S.E.2d 453 (1971), overruled on other grounds, State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

Where upon the trial for murder all the evidence tends to show that if the defendant is guilty, he is guilty of the crime of murder in the first degree, the failure of the trial court to charge upon the law of murder in the second degree or manslaughter is not error under this section. State v. Ferrell, 205 N.C. 640, 172 S.E. 186 (1934).  

Where all the evidence tends to show that defendants feloniously took money from the person of prosecuting witness by violence and against his will through the use or threatened use of firearms, the court properly limits the jury to a verdict of guilty of robbery with firearms or a verdict of not guilty, there being no evidence warranting court in submitting the question of defendant's guilt of less degrees of the crime. State v. Bell, 228 N.C. 659, 46 S.E.2d 834 (1948).  

In a rape case, the trial court did not err in failing to submit the lesser included offenses of assault with intent to commit rape under former G.S. 14-22 and assault on a female where all the State's evidence tended to show commission of rape and the defendant's evidence was that he had never had intercourse with the prosecutrix nor did he touch her in a manner constituting an assault. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976).  

Absence of Specific Request for Instruction. - When there is evidence of guilt of a lesser offense, a defendant is entitled to have the trial court instruct the jury with respect to that lesser included offense even though the defendant makes no request for such an instruction. State v. Lang, 58 N.C. App. 117, 293 S.E.2d 255, cert. denied, 306 N.C. 747, 295 S.E.2d 761 (1982); State v. Gray, 58 N.C. App. 102, 293 S.E.2d 274, cert. denied, 306 N.C. 746, 295 S.E.2d 482 (1982).  

If the defendant is entitled to an instruction on the lesser offense, based on the presence of such evidence, it is of no legal significance that defendant's counsel did not make a specific request for the instruction nor that the defendant was subsequently convicted of the greater offense. State v. Williams, 51 N.C. App. 397, 276 S.E.2d 715, cert. denied, 303 N.C. 319, 281 S.E.2d 658 (1981).  

Where a defendant's sole defense is one of alibi, he is not entitled to have the jury consider a lesser offense on the theory that jurors may take bits and pieces of the State's evidence and bits and pieces of defendant's evidence and thus find him guilty of a lesser offense not positively supported by the evidence. State v. Brewer, 325 N.C. 550, 386 S.E.2d 569 (1989), cert. denied, 495 U.S. 951, 110 S. Ct. 2215, 109 L. Ed. 2d 541 (1990).  

Defendant Not Entitled to Instruction. - Defendant's testimony was that he knew nothing of any of the controlled substances found in the house, there was no basis on which a jury could find that a lesser offense was committed, and at trial the defendant denied knowledge of all of the controlled substances, not just those not in "plain view;" therefore, the trial court did not err in refusing to instruct the jury on a lesser included offense of felonious possession of heroin. State v. Agubata, 92 N.C. App. 651, 375 S.E.2d 702 (1989).  

In a trafficking by possession case, the trial judge properly refused to instruct on attempt where the State's uncontroverted evidence showed that defendant gave officer a tube sock full of cash and discussed the exchange before the officer placed cocaine in the back seat of his vehicle and left the car. State v. Broome, 136 N.C. App. 82, 523 S.E.2d 448 (1999), cert. denied, 351 N.C. 362, 543 S.E.2d 136 (2000).  

Error to Charge on Unsupported Lesser Degree. - Where all the evidence tends to show that the crime charged in the indictment was committed, and there is no evidence tending to show the commission of a crime of lesser degree, the principle of lesser included offenses does not apply and it would be erroneous for the court to charge on the unsupported lesser degree. State v. Gray, 58 N.C. App. 102, 293 S.E.2d 274, cert. denied, 306 N.C. 746, 295 S.E.2d 482 (1982).  

But Such Error Not Prejudicial. - Error committed by the court in submitting the question of defendant's guilt of a lesser degree of the offense charged cannot be prejudicial to defendant. State v. Chase, 231 N.C. 589, 58 S.E.2d 364 (1950).  

In a prosecution for armed robbery, defendant was not prejudiced by error, if any, in the trial court's submission to the jury of the lesser included offense of common-law robbery. State v. Mitchell, 48 N.C. App. 680, 270 S.E.2d 117 (1980).  

Instruction as to Lesser Offense Absent Evidence. - If there is evidence of self-defense and no evidence of involuntary manslaughter, it is prejudicial error to submit a charge of involuntary manslaughter in a trial for second-degree murder. State v. Brooks, 46 N.C. App. 833, 266 S.E.2d 3 (1980).  

Instructions as to Lesser Degree May Invite Compromise Verdict. - Upon a trial under an indictment for first-degree burglary, there being no announcement by the solicitor (now district attorney) of his intent to seek a milder verdict, the prosecuting witness testified that the defendant broke and entered her dwelling house in the nighttime and assaulted and raped her therein and the defense is alibi, to instruct the jury that it might return a verdict of second-degree burglary is simply to invite a compromise verdict. State v. Allen, 279 N.C. 115, 181 S.E.2d 453 (1971), overruled on other grounds, State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986).  

III. LESSER AND INCLUDED OFFENSES.

Crime of accessory after the fact is not included in the charge of the principal crime. State v. Jones, 254 N.C. 450, 119 S.E.2d 213 (1961), commented on in 41 N.C.L. Rev. 118 (1962).  

An indictment charging a completed offense is sufficient to support a conviction for attempt to commit the crime charged. This statute applies even though the completed crime and the attempt are not in the same statute. State v. Slade, 81 N.C. App. 303, 343 S.E.2d 571, cert. denied and appeal dismissed, 318 N.C. 419, 349 S.E.2d 604 (1986); State v. Bennett, 132 N.C. App. 187, 510 S.E.2d 698 (1999).  

Indictment charging defendant with the completed offense of giving a controlled substance to an inmate was sufficient to enable him to adequately prepare for trial and to protect him from being twice put in jeopardy for the same offense, so as to support his conviction of attempt to give a controlled substance to an inmate. State v. Slade, 81 N.C. App. 303, 343 S.E.2d 571, cert. denied and appeal dismissed, 318 N.C. 419, 349 S.E.2d 604 (1986).  

Murder. - In a prosecution for murder, where the evidence raises a question as to whether or not the killing was intentional, this section requires that the question of the defendant's guilt of manslaughter be submitted to the jury with proper instructions. State v. McNeill, 229 N.C. 377, 49 S.E.2d 733 (1948).  

Where there is evidence to support a charge of murder and evidence to support the defendant's plea of homicide by misadventure, and also evidence of manslaughter, this section requires that the less degree of the same crime be submitted to the jury with proper instructions. State v. Childress, 228 N.C. 208, 45 S.E.2d 42 (1947).  

Where the evidence in a first-degree murder prosecution is susceptible to the interpretation that defendant killed in self-defense, the court must submit the question of defendant's guilt of manslaughter. State v. Holloway, 7 N.C. App. 147, 171 S.E.2d 475 (1970).  

Rape. - An indictment for rape includes an assault with intent to commit rape under former G.S. 14-22. State v. Green, 246 N.C. 717, 100 S.E.2d 52 (1957); State v. Birckhead, 256 N.C. 494, 124 S.E.2d 838 (1962).  

Rape of Child Under Age 12. - The offense of assault on a female by a male over the age of 18, G.S. 14-33(b)(2), is not, as a matter of law, a lesser included offense of first-degree rape of a child of the age of 12 or less, under G.S. 14-27.2(a)(1). State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982).  

The offense of assaulting a child under the age of 12, G.S. 14-33(b)(3), is not, as a matter of law, a lesser included offense of first-degree rape of a child of the age of 12 or less, under G.S. 14-27.2(a)(1). State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982).  

The offense of taking indecent liberties with a child under the age of 16, G.S. 14-202.1, is not, as a matter of law, a lesser included offense of first-degree rape of a child of the age of 12 or less, under G.S. 14-27.2(a)(1). State v. Weaver, 306 N.C. 629, 295 S.E.2d 375 (1982), overruling State v. Shaw, 293 N.C. 616, 239 S.E.2d 439 (1977).  

Larceny Pursuant to Breaking or Entering. - While it is error for the court to permit the jury to convict based on some abstract theory not supported by the bill of indictment, an indictment charging defendant with larceny pursuant to a burglary was sufficient to uphold defendant's conviction for larceny pursuant to a breaking or entering, as felonious breaking or entering is a lesser degree of the offense of second degree burglary, and this section provides that upon the trial of any indictment the prisoner may be convicted of the crime charged therein or of a lesser degree of the same crime. State v. McCoy, 79 N.C. App. 273, 339 S.E.2d 419 (1986).  

Felony Murder While Discharging Firearm into Occupied Building. - In felony murder trial for murder committed during the act of discharging a firearm into an occupied building, a felony under G.S. 14-34.1, where defendant's sole and unequivocal defense was that he was nowhere near the area on the night in question, an instruction on the offense of involuntary manslaughter was not warranted by the evidence. State v. Brewer, 325 N.C. 550, 386 S.E.2d 569 (1989), cert. denied, 495 U.S. 951, 110 S. Ct. 2215, 109 L. Ed. 2d 541 (1990).  

Assault with Intent to Commit Rape. - Where the evidence was sufficient to carry the case to the jury upon the charge of assault with intent to commit rape under former G.S. 14-22 but the jury returned a verdict of guilty of an assault upon a female, the defendant being a male person over 18 years of age, such verdict was authorized by this section. State v. Morgan, 225 N.C. 549, 35 S.E.2d 621 (1945).  

Crimes Against Nature. - In a prosecution for the crime against nature, the accused may be convicted of the offense charged therein or the attempt to commit the offense. State v. Harward, 264 N.C. 746, 142 S.E.2d 691 (1965).  

Sodomy. - An assault upon a woman is not a less degree of the crime of sodomy. State v. Jernigan, 255 N.C. 732, 122 S.E.2d 711 (1961).  

Assault with a Deadly Weapon. - Where a warrant charges a criminal assault with a deadly weapon, specifying the weapon, the jury is empowered to convict of simple assault, a less degree of the same crime, where the evidence warrants the verdict. State v. Gooding, 251 N.C. 175, 110 S.E.2d 865 (1959).  

Assault with a deadly weapon is an essential element of the felony created and defined by G.S. 14-32, being an included less degree of the same crime. State v. Weaver, 264 N.C. 681, 142 S.E.2d 633 (1965).  

Assault with a Deadly Weapon with Intent to Kill. - In prosecution for assault with a deadly weapon with intent to kill, the court's instruction that the jury might find defendant guilty of a less degree of the crime, including assault with a deadly weapon, if they so found beyond a reasonable doubt, is without error. State v. Elmore, 212 N.C. 531, 193 S.E. 713 (1937); State v. Anderson, 230 N.C. 54, 51 S.E.2d 895 (1949).  

An indictment sufficiently charging defendant with assault with a deadly weapon, to wit, a pistol, with intent to kill and inflicting serious injury not resulting in death, includes the offense of assault with a deadly weapon. State v. Caldwell, 269 N.C. 521, 153 S.E.2d 34 (1967).  

Aggravated Assault. - Simple assault is a lesser degree of the crime of aggravated assault. State v. Jeffries, 3 N.C. App. 218, 164 S.E.2d 398 (1968).  

Burglary in the First Degree. - In a prosecution for burglary in the first degree, it is permissible for the jury to convict the defendant of an attempt to commit burglary in the second degree. State v. Surles, 230 N.C. 272, 52 S.E.2d 880 (1949).  

A violation of G.S. 14-54 is a less degree of the felony of burglary in the first degree. State v. Fikes, 270 N.C. 780, 155 S.E.2d 277 (1967); State v. Gaston, 4 N.C. App. 575, 167 S.E.2d 510 (1969).  

Where the bill of indictment returned by the grand jury charged all elements of burglary in the first degree, the bill of indictment would have supported a verdict of guilty of either first-degree burglary or second-degree burglary as the evidence might warrant. State v. Allen, 279 N.C. 115, 181 S.E.2d 453 (1971), overruled on other grounds, State v. Hickey, 317 N.C. 451, 346 S.E.2d 646 (1986).  

Breaking and Entering. - Any person who breaks or enters any building described in G.S. 14-54, with intent to commit any felony or larceny therein, is guilty of a felony. A wrongful breaking or entering into such building, without the intent to commit any felony therein, is a misdemeanor, a lesser included offense within the meaning of this section. State v. Dozier, 19 N.C. App. 740, 200 S.E.2d 348 (1973), cert. denied, 284 N.C. 618, 201 S.E.2d 690 (1974).  

Arson. - The felony created by G.S. 14-67 is a lesser included offense of the crime of arson. State v. Arnold, 285 N.C. 751, 208 S.E.2d 646 (1974).  

Armed Robbery. - An indictment for armed robbery under G.S. 14-87 will support a verdict of guilty of common-law robbery. State v. Jackson, 6 N.C. App. 406, 170 S.E.2d 137 (1969).  

In a prosecution for robbery with firearms, an accused may be acquitted of the major charge and convicted of an included or lesser offense, such as common-law robbery, or assault, or larceny from the person, or simple larceny, if a verdict for the included or lesser offense is supported by allegations of the indictment and by evidence on the trial. State v. McLean, 2 N.C. App. 460, 163 S.E.2d 125 (1968); State v. Black, 286 N.C. 191, 209 S.E.2d 458 (1974).  

Robbery. - Where the evidence was not sufficient to make out a case of common-law robbery, the court properly submitted the case on larceny from the person. State v. Kirk, 17 N.C. App. 68, 193 S.E.2d 377 (1972).  

Larceny from the person is a lesser included offense of common-law robbery, and an indictment for common-law robbery will support a conviction for larceny from the person. State v. Young, 54 N.C. App. 366, 283 S.E.2d 812 (1981), aff'd, 305 N.C. 391, 289 S.E.2d 374 (1982).  

Testimony of defendants in a prosecution for robbery that they took the pistol from prosecuting witness to prevent him from harming them or some other person, requires the court to submit the question of each defendant's guilt of simple assault to the jury as a lesser offense included in the crime charged, since such verdict would be justified in the event the jury should find that defendants took the pistol without intent to steal it, but were not warranted in doing so on the principle of self-protection. State v. Lunsford, 229 N.C. 229, 49 S.E.2d 410 (1948).  

Misdemeanor of larceny is a less degree of the felony of larceny within the meaning of this section. State v. Cooper, 256 N.C. 372, 124 S.E.2d 91 (1962); State v. Summers, 263 N.C. 517, 139 S.E.2d 627 (1965); State v. Respass, 27 N.C. App. 137, 218 S.E.2d 227, appeal dismissed, 288 N.C. 733, 220 S.E.2d 352 (1975); State v. Daniels, 51 N.C. App. 294, 276 S.E.2d 738 (1981).  

Larceny from the Person. - Assault is not a less degree of the crime of larceny from the person. State v. Acrey, 262 N.C. 90, 136 S.E.2d 201 (1964).  

Possession of Marijuana. - To prove the offense of possession of over one ounce of marijuana, the State must show possession and that the amount possessed was greater than one ounce. To prove the offense of possession with intent to sell or deliver marijuana, the State must show possession of any amount of marijuana and that the person possessing the substance intended to sell or deliver it. Thus, the two crimes each contain one element that is not necessary for proof of the other crime. One is not a lesser included offense of the other. State v. Gooch, 58 N.C. App. 582, 294 S.E.2d 13, rev'd on other grounds, 307 N.C. 253, 297 S.E.2d 599 (1982).  

Barratry. - An attempt to commit barratry is an offense in this State and a defendant may be convicted of an attempt to commit the offense upon an indictment charging the common-law offense of barratry. State v. Batson, 220 N.C. 411, 17 S.E.2d 511, 139 A.L.R. 614 (1941).  

§ 15-172. Verdict for murder in first or second degree.

Statute text

Nothing contained in the statute law dividing murder into degrees shall be construed to require any alteration or modification of the existing form of indictment for murder, but the jury before whom the offender is tried shall determine in their verdict whether the crime is murder in the first or second degree.  

CASE NOTES

Section Codifies Rule That Verdict Specify Degree. - In requiring the jury to determine the degree of homicide of which defendant is guilty, this section merely codified the well-established rule that a verdict which leaves the matter in conjecture will not support a judgment. State v. Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973).  

Object of Section. - The object of this section is, of course, to place it beyond doubt in what degree of murder the prisoner was convicted. State v. Wiggins, 171 N.C. 813, 89 S.E. 58 (1916).  

The purpose of the requirement that the jury determine whether one charged under the statutory form is guilty of murder in the first or second degree was merely to eliminate that uncertainty when the defendant's plea was not guilty. State v. Watkins, 283 N.C. 17, 194 S.E.2d 800, cert. denied, 414 U.S. 1000, 94 S. Ct. 353, 38 L. Ed. 2d 235 (1973).  

Section Applies to All Indictments for Murder. - This section applies to all indictments for murder, whether perpetrated by means of poisoning, lying in wait, imprisonment, starving, torture, or otherwise. State v. Matthews, 142 N.C. 621, 55 S.E. 342 (1906); State v. Simmons, 236 N.C. 340, 72 S.E.2d 743 (1952).  

Section Only Incidentally Related to Death Penalty. - The statutory requirement that the jury determine the degree of murder of which a defendant is guilty is only incidentally related to the death penalty. State v. Watkins, 283 N.C. 17, 194 S.E.2d 800, cert. denied, 414 U.S. 1000, 94 S. Ct. 353, 38 L. Ed. 2d 235 (1973).  

Duty Imposed by Section. - By this section it is made the duty of the jury alone to determine in their verdict whether the crime is murder in the first or second degree. State v. Gadberry, 117 N.C. 811, 23 S.E. 477 (1895); State v. Murphy, 157 N.C. 614, 72 S.E. 1075 (1911); State v. Bagley, 158 N.C. 608, 73 S.E. 995 (1912).  

What Record Must Show. - The record must show that the jurors have determined in their verdict where the crime is murder in the first or second degree, in order that there may be a proper judgment. State v. Lucas, 124 N.C. 825, 32 S.E. 962 (1899); State v. Truesdale, 125 N.C. 696, 34 S.E. 646 (1899).  

Evidence at Trial Determines Charge to Jury. - Where all the evidence at a trial for murder tends to show murder in the first degree in that the murder was committed by poisoning, starvation, lying in wait, imprisonment, torture, or in the perpetration or attempt to perpetrate a felony, the trial court may instruct the jury that they may render only one of two verdicts, murder in the first degree, or not guilty. But where the evidence tends to show that the killing was with a deadly weapon, and the State in one phase of its case relies on premeditation and deliberation, the presumption is that the murder was in the second degree, with the burden of proving premeditation beyond a reasonable doubt on the State, in order to constitute it murder in the first degree, and under these circumstances it is error for the trial court to fail to charge the jury that they might find the prisoner guilty of murder in the second degree. State v. Newsome, 195 N.C. 552, 143 S.E. 187 (1928); State v. Gause, 227 N.C. 26, 40 S.E.2d 463 (1946).  

When the entire evidence shows, and no other reasonable inference can be fairly drawn therefrom, that the murder was committed either by lying in wait or in an attempt to perpetrate a felony, and the controverted question is the identity of prisoner as the murderer, the trial judge does not commit error in charging the jury to render a verdict of guilty of murder in the first degree or not guilty. State v. Spevey, 151 N.C. 676, 65 S.E. 995 (1909); State v. Wiggins, 171 N.C. 813, 89 S.E. 58 (1916).  

Verdict must be construed according to the charge and the evidence and when these make it certain beyond question, the law has been complied with. State v. Gilchrist, 113 N.C. 673, 18 S.E. 319 (1893); State v. Wiggins, 171 N.C. 813, 89 S.E. 58 (1916).  

Procedure upon Failure to Determine Degree. - Where the degree of murder is not expressed in the verdict, the judge should tell the jury to reconsider their finding, for the purpose of specifying the crime, and upon response being made by them of murder in the first degree, the verdict is properly recorded accordingly. State v. Bagley, 158 N.C. 608, 73 S.E. 995 (1912).  

Verdict of "guilty as charged" in prosecution under § 15-144 is sufficient to support the judgment when the judge has instructed the jury to return a verdict of murder in the first degree or not guilty and there was no evidence to warrant a verdict of guilty of murder in the second degree or manslaughter. In such a situation the verdict will be taken with reference to the charge and the evidence in the case and interpreted as a verdict of guilty of the only charge submitted. This is an application of the general rule that a verdict apparently ambiguous may be given significance and correctly interpreted by reference to the allegations, the facts in evidence, and the instructions of the court. State v. Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973).  

When, in a prosecution for homicide upon an indictment drawn under G.S. 15-144, the judge accepts a verdict of "guilty as charged" after having instructed the jury that it might return a verdict of guilty of murder in the first or second degree, or guilty of murder in either degree or manslaughter, such a verdict on such an indictment cannot be sustained. In such case the verdict is a general one without a response as to what grade of homicide the defendant was guilty, and a new trial must be ordered. State v. Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973).  

§ 15-173. Demurrer to the evidence.

Statute text

When on the trial of any criminal action in the superior or district court, the State has introduced its evidence and rested its case, the defendant may move to dismiss the action, or for judgment as in case of nonsuit. If the motion is allowed, judgment shall be entered accordingly; and such judgment shall have the force and effect of a verdict of "not guilty" as to such defendant. If the motion is refused and the defendant does not choose to introduce evidence, the case shall be submitted to the jury as in other cases, and the defendant may on appeal urge as ground for reversal, the trial court's denial of his motion without the necessity of the defendant's having taken exception to such denial.  

If the defendant introduces evidence, he thereby waives any motion for dismissal or judgment as in case of nonsuit which he may have made prior to the introduction of his evidence and cannot urge such prior motion as ground for appeal. The defendant, however, may make such motion at the conclusion of all the evidence in the case, irrespective of whether or not he made a motion for dismissal or judgment as in case of nonsuit theretofore. If the motion is allowed, or shall be sustained on appeal, it shall in all cases have the force and effect of a verdict of "not guilty." If the motion is refused, the defendant may on appeal, after the jury has rendered its verdict, urge as ground for reversal the trial court's denial of his motion made at the close of all the evidence without the necessity of the defendant's having taken exception to such denial.  

CASE NOTES


I. General Consideration.


II. Other Motions Compared.


III. Question Presented by Motion.


IV. Allowance of Motion.


V. Denial of Motion.


A. In General.


B. Appeal from Denial of Motion.


VI. Evidence.


VII. Introduction of Testimony by Defendant at Trial.

I. GENERAL CONSIDERATION.

Necessity of Moving for Judgment or Dismissal at Trial. - Although G.S. 15A-1446(d)(5) allows a defendant to appeal on insufficiency of evidence grounds, notwithstanding the fact that no objection, exception or motion was made at trial, this statute is negated by N.C.R.A.P., Rule 10(b)(3), which states that a defendant may not assign as error the insufficiency of the evidence to prove the crime charged unless he moves to dismiss the action or for judgment as in case of nonsuit at trial. State v. Jordan, 321 N.C. 714, 365 S.E.2d 617 (1988).  

Means of Raising Objection That Evidence Is Insufficient for Jury. - Objection that the evidence is not sufficient to carry the case to the jury must be raised by motion to nonsuit under this section, or by prayer for instructions to the jury, and may not be raised after verdict by motion for new trial or motion in arrest of judgment. State v. Gaston, 236 N.C. 499, 73 S.E.2d 311 (1952); State v. Wiggs, 269 N.C. 507, 153 S.E.2d 84 (1967).  

The objection that the evidence is not sufficient to carry the case to the jury must be raised during the trial by a motion for a compulsory nonsuit under this section or by a prayer for instruction to the jury. State v. Glover, 270 N.C. 319, 154 S.E.2d 305 (1967); State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972).  

In a criminal case the proper motion to test the sufficiency of the State's evidence to carry the case to the jury is a motion to dismiss the action or a motion for judgment as in case of nonsuit. State v. Dickens, 278 N.C. 537, 180 S.E.2d 844 (1971); State v. Everette, 284 N.C. 67, 199 S.E.2d 409 (1973); State v. Holton, 284 N.C. 391, 200 S.E.2d 612 (1973); State v. Chavis, 30 N.C. App. 75, 226 S.E.2d 389, cert. denied, 290 N.C. 778, 229 S.E.2d 33 (1976).  

A motion to dismiss under § 15A-1227 is substantively identical to a motion for nonsuit under this section. State v. Cameron, 83 N.C. App. 69, 349 S.E.2d 327 (1986).  

Motion for Nonsuit Challenges Sufficiency of Evidence. - A motion for judgment as in case of nonsuit challenges the sufficiency of the State's evidence to warrant its submission to the jury and to support a verdict of guilty of the criminal offense charged in the warrant or indictment on which the prosecution is based. State v. Vaughan, 268 N.C. 105, 150 S.E.2d 31 (1966).  

Defendant's motion for nonsuit at the close of all the evidence draws into question the sufficiency of all of the evidence to go to the jury. State v. Stewart, 292 N.C. 219, 232 S.E.2d 443 (1977).  

Defendant's later motion for nonsuit, made at the close of all the evidence, draws into question the sufficiency of all the evidence to go to the jury. State v. Barrow, 292 N.C. 227, 232 S.E.2d 693 (1977).  

Whether correct or erroneous, a judgment of nonsuit has the force and effect of a verdict of "not guilty." State v. Ballard, 280 N.C. 479, 186 S.E.2d 372 (1972).  

Where indictments contain two separate charges and State takes a voluntary nonsuit upon the first count, defendant's contention that the nonsuit established his innocence of acts charged under that count which also constituted essential elements of the offense charged in the second count must be presented by a plea of former jeopardy or former acquittal, and not by motion for judgment as of nonsuit, under this section, and the failure of a plea of former jeopardy amounts to a waiver of his rights in the premises. State v. Baldwin, 226 N.C. 295, 37 S.E.2d 898 (1946).  

Submission of Lesser Degree upon Nonsuit on Offense Charged. - An instruction that the court grants a nonsuit on the offense charged in the indictment, followed by submission of the case on the question of defendants' guilt of a lesser degree of the offense charged, does not amount to a nonsuit on the indictment. State v. Matthews, 231 N.C. 617, 58 S.E.2d 625, cert. denied, 340 U.S. 838, 71 S. Ct. 24, 95 L. Ed. 615 (1950).  

Effect of Judgment of Nonsuit on Subsequent Prosecution. - The granting of a motion under this section for judgment of nonsuit, or verdict of not guilty in a criminal prosecution charging defendant with willful neglect or refusal to support and maintain his illegitimate child, does not constitute an adjudication on the issue of paternity, and will not support a plea of former acquittal in a subsequent prosecution under G.S. 49-2. State v. Robinson, 236 N.C. 408, 72 S.E.2d 857 (1952).  

Raising Question of Variance. - The defendant in a criminal action may raise the question of a variance between the indictment and the proof by a motion to dismiss the prosecution as in case of nonsuit. 

Motion Sustained Where Variance Fatal. - Where there is a fatal variance between the indictment and the proof, it is proper to sustain the demurrer to the evidence, or to dismiss the action as in case of nonsuit. State v. Franklin, 204 N.C. 157, 167 S.E. 569 (1933). See also State v. Martin, 199 N.C. 636, 155 S.E. 447 (1930).  

Even in child sexual abuse cases, a variance as to time becomes material and of the essence when it deprives a defendant of an opportunity to adequately present his defense; while time variances do not always prejudice a defendant so as to require dismissal, even when an alibi is involved, when the defendant relies on the date set forth in the indictment, but the State's evidence substantially varies to the prejudice of defendant's alibi defense, the interests of justice and fair play require that the defendant's motion for dismissal be granted. In a child abuse case where the State's proof failed to show that alleged abuse occurred on the dates in the indictment, where the defendant had relied on those dates in building his alibi defense, and where all the evidence presented at trial went to sexual encounters over a period of years that ended a significant period of time prior to the dates listed in the indictment, defendant's motion to dismiss should have been granted, and defendant's conviction was reversed on appeal. State v. Custis, 162 N.C. App. 715, 591 S.E.2d 895 (2004).  

II. OTHER MOTIONS COMPARED.

Section 15A-1227 Compared. - Both this section and G.S. 15A-1227 allow motions to dismiss to be made at the close of the State's evidence. However, they are not identical. This section provides that "If the defendant introduces evidence, he thereby waives any motion for dismissal or judgment as in case of nonsuit which he may have made prior to the introduction of his evidence and cannot urge such prior motion as ground for appeal." Although no such provision is contained in G.S. 15A-1227, its enactment did not create a new type of motion to challenge the sufficiency of the evidence. State v. Mendez, 42 N.C. App. 141, 256 S.E.2d 405 (1979).  

A challenge to the sufficiency of the evidence to sustain a conviction is still properly made by either a motion for dismissal or a motion for judgment as in the case of nonsuit. Both motions were known to the law for many years prior to the enactment of G.S. 15A-1227. The motion for dismissal referred to in G.S. 15A-1227 is the same motion for dismissal referred to in this section. Therefore, there is but one motion for dismissal for insufficiency of the evidence to sustain a conviction, and that motion is governed by the provisions of both this section and G.S. 15A-1227. State v. Mendez, 42 N.C. App. 141, 256 S.E.2d 405 (1979).  

Cases Under This Section Applicable to § 15A-1227. - A motion for dismissal under G.S. 15A-1227 is identical to a motion to dismiss the action, or for judgment as in the case of nonsuit, under this section in this respect: both statutes allow counsel to make a motion challenging the sufficiency of the evidence at the close of the State's evidence or at the close of all the evidence. Hence, cases dealing with the sufficiency of the evidence to withstand the latter motion made under the older statute, this section, are applicable when ruling on motions made under the more recent statute, G.S. 15A-1227. State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

Motion to dismiss under § 15A-1227(a)(1) for insufficiency of the evidence to go to the jury is tantamount to a motion for nonsuit under this section. State v. Bruce, 315 N.C. 273, 337 S.E.2d 510 (1985); State v. Griffin, 319 N.C. 429, 355 S.E.2d 474 (1987); State v. Stocks, 319 N.C. 437, 355 S.E.2d 492 (1987).  

No Difference in Motions to Dismiss and for Judgment as in Case of Nonsuit. - As used in this section, there is no difference in legal significance between a motion "to dismiss the action" and a motion "for judgment as in case of nonsuit." State v. Cooper, 275 N.C. 283, 167 S.E.2d 266 (1969); State v. Everhart, 291 N.C. 700, 231 S.E.2d 604 (1977); State v. Lindsay, 45 N.C. App. 514, 263 S.E.2d 364 (1980).  

A motion to dismiss will be treated the same as a motion for judgment of nonsuit. State v. Stewart, 292 N.C. 219, 232 S.E.2d 443 (1977).  

Motion for directed verdict of not guilty treated as motion for judgment of nonsuit under this section. State v. Holton, 284 N.C. 391, 200 S.E.2d 612 (1973).  

The motion for judgment of nonsuit and the motion for a directed verdict of not guilty have the same legal effect. State v. Williams, 286 N.C. 422, 212 S.E.2d 113 (1975); State v. Hunt, 289 N.C. 403, 222 S.E.2d 234, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976); State v. Hammonds, 290 N.C. 1, 224 S.E.2d 595 (1976).  

And Test for Granting Them Is the Same. - The standard governing the granting or not of a motion as of nonsuit is the same with regard to a motion for a directed verdict. State v. Flannery, 31 N.C. App. 617, 230 S.E.2d 603 (1976).  

The test of the sufficiency of the evidence to withstand motions for a directed verdict and for judgment of nonsuit is the same. State v. Hunt, 289 N.C. 403, 222 S.E.2d 234, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

Arrest of Judgment and Judgment of Nonsuit Compared. - An order for arrest of judgment is based upon the insufficiency of the indictment or other defect appearing on the face of the record and it is appealable by the State; a judgment of nonsuit, on the other hand, has the force and effect of verdict of not guilty, and the State may not appeal. State v. Pinkney, 25 N.C. App. 316, 212 S.E.2d 907 (1975).  

Civil and Criminal Actions Compared. - This section serves, and was intended to serve, the same purpose in criminal prosecutions as was accomplished by former G.S. 1-183, in civil actions. State v. Fulcher, 184 N.C. 663, 113 S.E. 769 (1922); State v. Sigmon, 190 N.C. 684, 130 S.E. 854 (1925); State v. Norris, 206 N.C. 191, 173 S.E. 14 (1934); State v. Ormond, 211 N.C. 437, 191 S.E. 22 (1937); State v. Hill, 225 N.C. 74, 33 S.E.2d 470 (1945); State v. Bryant, 235 N.C. 420, 70 S.E.2d 186 (1952); State v. Sears, 235 N.C. 623, 70 S.E.2d 907 (1952); State v. Nall, 239 N.C. 60, 79 S.E.2d 354 (1953).  

Former G.S. 1-183 was the statute setting forth the procedure to make a motion for judgment of compulsory nonsuit in civil actions and this section is the statute setting forth the procedure to make a motion for judgment of compulsory nonsuit in criminal actions. Jenkins v. Hawthorne, 269 N.C. 672, 153 S.E.2d 339 (1967).  

III. QUESTION PRESENTED BY MOTION.

Question Presented. - The question for the court in considering a motion for judgment of nonsuit is whether there is reasonable basis upon which the jury might find that an offense charged in the indictment has been committed and the defendant is the perpetrator, or one of the perpetrators, of it. 

A motion for nonsuit presents only the question of the sufficiency of the evidence to carry the case to the jury. 

The test on a motion to dismiss is whether sufficient evidence has been presented to support a finding by the jury that defendant committed an offense with which he is charged.  

Motion for nonsuit brings in question the sufficiency of all the evidence to take the case to the jury. 

On a motion to nonsuit the question is whether, when all of the evidence is considered, there is substantial evidence to support a finding both that an offense charged in the bill of indictment has been committed and that the defendant committed it. 

Upon motion for judgment as of nonsuit in a criminal prosecution, the questions before the court are whether there is substantial evidence of each essential element of the crime charged, and whether the accused was the perpetrator of the charged offense.  

Upon the defendant's motion for judgment of nonsuit in a criminal action, the question for the court is whether there is substantial evidence of each essential element of the offense charged, or of a lesser offense included therein, and of the defendant's being the perpetrator of such offense. State v. Hill, 32 N.C. App. 261, 231 S.E.2d 682 (1977); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

Upon motion for nonsuit, the question is whether there is substantial evidence - direct, circumstantial or both - to support a finding that the offense charged has been committed and that the accused committed it. State v. Stewart, 292 N.C. 219, 232 S.E.2d 443 (1977); State v. Barrow, 292 N.C. 227, 232 S.E.2d 693 (1977); State v. Jenkins, 300 N.C. 578, 268 S.E.2d 458 (1980).  

Question for the trial court on a motion to dismiss is whether, upon consideration of the evidence in the light most favorable to the State, there is a reasonable basis upon which the jury might find that the crime charged has been committed and that defendant was a perpetrator of the crime. State v. Shelton, 53 N.C. App. 632, 281 S.E.2d 684 (1981), appeal dismissed, 305 N.C. 306, 290 S.E.2d 707 (1982); State v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986).  

On a motion for nonsuit the sole question for decision is whether upon a consideration of all the evidence admitted - whether competent or incompetent - in the light most favorable to the State, there is substantial evidence to support the finding that the offenses charged in the bills of indictment were committed by defendant. State v. Allen, 279 N.C. 406, 183 S.E.2d 680 (1971).  

When the court is to rule upon a demurrer to the evidence in a criminal case, it is required merely to ascertain whether there is any competent evidence to sustain the allegations of the indictment, the evidence being construed in the light most favorable to the State. State v. Murdock, 225 N.C. 224, 34 S.E.2d 69 (1945).  

When ruling on a defendant's motion to dismiss, the question for the court is whether substantial evidence which will support a reasonable inference of the defendant's guilt has been introduced. In deciding this question, the trial court must consider the evidence in the light most favorable to the State. State v. Thomas, 52 N.C. App. 186, 278 S.E.2d 535, cert. denied, 305 N.C. 591, 292 S.E.2d 16 (1982).  

When the motion for nonsuit calls into question the sufficiency of circumstantial evidence, the question for the court is whether a reasonable inference of defendant's guilt may be drawn from the circumstances. If so, it is for the jury to decide whether the facts, taken singly or in combination, satisfy them beyond a reasonable doubt that the defendant is guilty. State v. Mapp, 45 N.C. App. 574, 264 S.E.2d 348 (1980).  

On motion to nonsuit, the court is required merely to ascertain whether there is any competent evidence to sustain the allegations of the indictment. State v. Landin, 209 N.C. 20, 182 S.E. 689 (1935). See also State v. Lefevers, 216 N.C. 494, 5 S.E.2d 552 (1939); State v. Alston, 233 N.C. 341, 64 S.E.2d 3 (1951).  

In considering a motion to dismiss, it is the duty of the court to ascertain whether there is substantial evidence of each essential element of the offense charged. State v. Smith, 300 N.C. 71, 265 S.E.2d 164 (1980).  

On a motion for nonsuit or dismissal, the court must determine whether there is substantial evidence of all the material elements of the offense charged. State v. Avery, 48 N.C. App. 675, 269 S.E.2d 708 (1980).  

When a defendant moves under G.S. 15A-1227(a)(2) or under this section for dismissal at the close of all of the evidence, the trial court is to determine whether there is substantial evidence (a) of each essential element of the offense charged, or of a lesser offense included therein, and (b) of the defendant's being the perpetrator of the offense. State v. Bruce, 315 N.C. 273, 337 S.E.2d 510 (1985).  

Same - Circumstantial Evidence. - When the motion questions the sufficiency of circumstantial evidence, the question for the court is whether a reasonable inference of defendant's guilt may be drawn from the circumstances. State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972); State v. Solomon, 24 N.C. App. 527, 211 S.E.2d 478 (1975); State v. Shelton, 53 N.C. App. 632, 281 S.E.2d 684 (1981), appeal dismissed, 305 N.C. 306, 290 S.E.2d 707 (1982).  

When a motion is made for a judgment of nonsuit or for a directed verdict of not guilty, the trial judge must determine whether there is substantial evidence of every essential element of the offense, and it is immaterial whether the substantial evidence is circumstantial, or direct, or both. State v. Jones, 280 N.C. 60, 184 S.E.2d 862 (1971).  

When the motion for nonsuit calls into question the sufficiency of circumstantial evidence, the question for the court is whether a reasonable inference of defendant's guilt may be drawn from the circumstances. If so, it is for the jury to decide whether the facts, taken singly or in combination, satisfy them beyond a reasonable doubt that the defendant is actually guilty. State v. Rowland, 263 N.C. 353, 139 S.E.2d 661 (1965).  

Motion Presents Question of Law for Court. - On motion for nonsuit, it is a question of law for the court to determine, in the first instance, whether the evidence adduced, when considered in its light most favorable to the State, is of sufficient probative force to justify the jury in drawing the affirmative inference of guilt. State v. Needham, 235 N.C. 555, 71 S.E.2d 29 (1952).  

Whether the State has offered substantial evidence presents a question of law for the trial court. State v. McKinney, 24 N.C. App. 259, 210 S.E.2d 450 (1974), rev'd on other grounds, 288 N.C. 113, 215 S.E.2d 578 (1975); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

To withstand defendant's motion for judgment as of nonsuit, there must be substantial evidence against the accused of every essential element that goes to make up the crime charged and whether the State has offered such substantial evidence presents a question of law for the court. State v. Allred, 279 N.C. 398, 183 S.E.2d 553 (1971).  

When Jury Question Presented. - If there is any evidence tending to prove the fact of guilt or which reasonably conduces to its conclusion as a fairly logical and legitimate deduction, and not such as merely raises a suspicion or conjecture of guilt, it is for the jury to say whether they are convinced beyond a reasonable doubt of the fact of guilt. 

Weight and Credibility of Evidence Are Jury Questions. - A demurrer to the evidence presents only the question of the sufficiency of the evidence to carry the case to the jury, the weight and credibility of the evidence being for the jury and not the court. State v. Smith, 221 N.C. 400, 20 S.E.2d 360 (1942).  

When considering a motion for nonsuit the court is not concerned with the weight of the testimony but only with its sufficiency to carry the case to the jury and sustain the indictment. State v. McNeil, 280 N.C. 159, 185 S.E.2d 156 (1971).  

Upon motion to dismiss under this section, it is required that the court ascertain merely where there is any sufficient evidence to sustain the allegations of the indictment and not whether it be true nor whether the jury should believe it. State v. McLeod, 196 N.C. 542, 146 S.E. 409 (1929).  

The trial court in considering motions under this section is concerned only with the sufficiency of the evidence to carry the case to the jury and not with its weight. The trial court's function is to test whether a reasonable inference of the defendant's guilt of the crime charged may be drawn from the evidence. State v. Powell, 299 N.C. 95, 261 S.E.2d 114 (1980); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

In ruling on a motion for nonsuit the court does not pass upon the credibility of the witnesses for the prosecution, or take into account any evidence contradicting them offered by the defense. The court merely considers the testimony favorable to the State, assumes it to be true, and determines its legal sufficiency to sustain the allegations of the indictment. Whether the testimony is true or false, and what it proves if it be true, are matters for the jury. State v. Wood, 235 N.C. 636, 70 S.E.2d 665 (1952).  

In considering a motion for judgment as of nonsuit, the court is not concerned with the weight of the testimony, or with its truth or falsity, but only with the question of whether there is sufficient evidence for the jury to find that the offense charged has been committed and that defendant committed it. State v. Hines, 286 N.C. 377, 211 S.E.2d 201 (1975); State v. Williams, 31 N.C. App. 588, 229 S.E.2d 839 (1976), further review denied, 303 N.C. 712, 283 S.E.2d 138 (1981); State v. Flannery, 31 N.C. App. 617, 230 S.E.2d 603 (1976).  

The reconciliation of any apparent discrepancy in the testimony, the weight of the evidence, and the credibility of the witnesses are all matters for the jury and not the court. State v. Reeves, 235 N.C. 427, 70 S.E.2d 9 (1952).  

The credibility of witnesses and the weight to be given to their testimony is exclusively a matter for the jury. State v. Keller, 50 N.C. App. 364, 273 S.E.2d 741, appeal dismissed, 302 N.C. 400, 279 S.E.2d 354 (1981).  

IV. ALLOWANCE OF MOTION.

When Motion Allowed. - When all the evidence, that of the State and that of the defendant, is to the same effect and tends only exculpate the defendant, his motion for judgment as of nonsuit should be allowed. State v. McWilliams, 277 N.C. 680, 178 S.E.2d 476 (1971); State v. Atwood, 290 N.C. 266, 225 S.E.2d 543 (1976).  

When the evidence most favorable to the State is sufficient only to raise a suspicion or conjecture that the accused was the perpetrator of the crime charged in the indictment, the motion for judgment as in case of nonsuit should be allowed. State v. Poole, 285 N.C. 108, 203 S.E.2d 786 (1974).  

If, when the evidence is considered in the light most favorable to the State, it is sufficient only to raise a suspicion or conjecture as to the commission of the offense, the motion for nonsuit should be allowed. State v. Atwood, 290 N.C. 266, 225 S.E.2d 543 (1976).  

If, when the evidence is considered in the light most favorable to the State, it is sufficient only to raise a suspicion or conjecture as to either the commission of the offense or the identity of the defendant as the perpetrator of it, the motion for nonsuit should be allowed, and this is true even though the suspicion aroused by the evidence is strong. State v. Scott, 289 N.C. 712, 224 S.E.2d 185 (1976); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

Mere Suspicion of Guilt Warrants Dismissal. - When the facts and circumstances warranted by the evidence do no more than raise a suspicion of guilt, they are insufficient to make out a case and a motion to dismiss should be allowed. State v. Blizzard, 280 N.C. 11, 184 S.E.2d 851 (1971); State v. McCall, 286 N.C. 472, 212 S.E.2d 132 (1975); State v. Miller, 289 N.C. 1, 220 S.E.2d 572 (1975); State v. Warren, 289 N.C. 551, 223 S.E.2d 317 (1976); State v. Manuel, 291 N.C. 705, 231 S.E.2d 588 (1977); State v. Fletcher, 301 N.C. 515, 271 S.E.2d 913 (1980).  

On a motion to dismiss for insufficient evidence, the court must find that there is substantial evidence, whether direct, circumstantial, or both, that the offense charged has been committed and that defendant committed it, in order to properly deny the motion; if, on the other hand, the evidence raises merely a suspicion or conjecture as to either the commission of the offense or defendant's identity as the perpetrator, the motion should be allowed. State v. Collins, 50 N.C. App. 155, 272 S.E.2d 603 (1980).  

When a motion for judgment as of nonsuit or a motion to dismiss is lodged in a criminal action, the court must consider all the evidence actually admitted, whether competent or incompetent, in the light most favorable to the State. All contradictions or discrepancies must be resolved in its favor, and it must be given the benefit of every reasonable inference to be drawn from the evidence. When all the evidence is so considered, it is for the court to decide whether there is sufficient evidence to support a finding that the charged offense has been committed and that the defendant was the perpetrator of the offense. If, when so considered, the evidence is only sufficient to raise a suspicion or conjecture that the offense has been committed or that the defendant committed the charged offense, then the motion for judgment as of nonsuit or the motion to dismiss should be allowed. State v. Brown, 300 N.C. 41, 265 S.E.2d 191 (1980).  

Where a complete defense is established by the State's case, on a criminal indictment, the defendant should be allowed to avail himself of a motion for nonsuit under this section. State v. Boyd, 223 N.C. 79, 25 S.E.2d 456 (1943); State v. Watts, 224 N.C. 771, 32 S.E.2d 348 (1944); State v. Jarrell, 233 N.C. 741, 65 S.E.2d 304 (1951).  

When the State's evidence presents a complete defense, a defendant's motion for nonsuit should be allowed. State v. Cameron, 83 N.C. App. 69, 349 S.E.2d 327 (1986).  

V. DENIAL OF MOTION.

A. IN GENERAL.

When Motion Denied. - A motion to dismiss or as of nonsuit upon the evidence in a criminal case will be denied if the evidence is sufficient, considered in the light most favorable to the State, to prove guilty of the defendant beyond a reasonable doubt. State v. Sigmon, 190 N.C. 684, 130 S.E. 854 (1925).  

The rule to be applied when considering whether the State has introduced sufficient evidence to withstand a motion for nonsuit is well settled in this jurisdiction. A motion for nonsuit is properly denied when there is any evidence, whether introduced by the State or defendant, which will support the charges contained in the bill of indictment or warrant, considering the evidence in the light most favorable to the State and drawing every reasonable inference, deducible from the evidence, in favor of the State. State v. Everhart, 291 N.C. 700, 231 S.E.2d 604 (1977).  

On a motion for judgment of nonsuit the evidence must be considered in the light most favorable for the State, and if there be any competent evidence to support the charge contained in the bill of indictment the case is one for the jury. State v. Scoggins, 225 N.C. 71, 33 S.E.2d 473 (1945); State v. Block, 245 N.C. 661, 97 S.E.2d 243 (1957); State v. Bell, 285 N.C. 746, 208 S.E.2d 506 (1974); State v. Yancey, 291 N.C. 656, 231 S.E.2d 637 (1977).  

If, when the evidence is viewed in the light most favorable to the State, there is evidence from which a jury could find that the offense charged has been committed and that defendant committed it, the motion to nonsuit should be overruled. State v. McKenna, 289 N.C. 668, 224 S.E.2d 537, death sentence vacated, 429 U.S. 912, 97 S. Ct. 301, 50 L. Ed. 2d 278 (1976).  

Motion for directed verdict or for judgment of nonsuit should be denied when, upon such consideration of the evidence, there is substantial evidence to support a finding that an offense charged in the bill of indictment has been committed and the defendant committed it. State v. Hunt, 289 N.C. 403, 222 S.E.2d 234, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

If there is substantial evidence, whether direct, circumstantial, or both, of all material elements of the offense charged, then the motion for nonsuit must be denied and it is then for the jury to determine whether the evidence establishes guilt beyond a reasonable doubt. State v. Coble, 24 N.C. App. 79, 210 S.E.2d 118 (1974); State v. Williams, 38 N.C. App. 138, 247 S.E.2d 630 (1978), cert. denied, 296 N.C. 108, 249 S.E.2d 807 (1979).  

Motion to nonsuit should be denied if there is substantial evidence tending to prove each essential element of the offense charged. This rule applies whether the evidence is direct or circumstantial, or a combination of both. State v. Stephens, 244 N.C. 380, 93 S.E.2d 431 (1956); State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980).  

Defendant's motion must be denied if the State has offered substantial evidence against defendant of every element of the crime charged. State v. Porter, 303 N.C. 680, 281 S.E.2d 377 (1980).  

Whether the evidence is direct, circumstantial, or both, if there is evidence from which a jury could find that the offense charged has been committed and that defendant committed it, the motion to nonsuit should be overruled. State v. Cummings, 301 N.C. 374, 271 S.E.2d 277 (1980).  

When there is sufficient evidence, direct or circumstantial, from which the jury could find that the charged offense has been committed and that defendant was the person who committed it, the motion should be denied. 

Motion challenging the sufficiency of circumstantial evidence to go to the jury should be denied if there is evidence, considered in the light most favorable to the State, from which the jury could find that a crime has been committed and that defendant committed it. State v. Solomon, 24 N.C. App. 527, 211 S.E.2d 478 (1975).  

The motion for nonsuit must be denied where there is sufficient evidence that the offense charged was committed and that the defendant committed it. State v. Hales, 32 N.C. App. 729, 233 S.E.2d 601, cert. denied, 292 N.C. 732, 235 S.E.2d 782 (1977).  

If there is any competent evidence tending to establish each material element of the offense charged in the bill of indictment the motion to dismiss or for nonsuit must be overruled. State v. Thomas, 292 N.C. 251, 232 S.E.2d 411 (1977).  

Where there is any competent evidence to support the allegations of the indictment, the motion to dismiss is properly denied. State v. Shelton, 53 N.C. App. 632, 281 S.E.2d 684 (1981), appeal dismissed, 305 N.C. 306, 290 S.E.2d 707 (1982).  

If there is any evidence tending to prove the fact of guilt, or which reasonably leads to that conclusion as a logical and legitimate deduction, the motion must be denied. State v. Stewart, 292 N.C. 219, 232 S.E.2d 443 (1977); State v. Barrow, 292 N.C. 227, 232 S.E.2d 693 (1977).  

If there be any evidence tending to prove the fact in issue, or which reasonably conduces to its conclusion as a fairly logical and legitimate deduction, and not merely such as raises a suspicion or conjecture in regard to it, the case should be submitted to the jury. State v. Bogan, 266 N.C. 99, 145 S.E.2d 374 (1965); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

A motion for judgment as of nonsuit should be denied if there is any evidence tending to prove the fact in issue, or which reasonably conduces the conclusion of guilt as a fairly logical and legitimate deduction, but evidence which merely raises a suspicion or conjecture of the fact of guilt is insufficient to be submitted to the jury. State v. Stephenson, 218 N.C. 258, 10 S.E.2d 819 (1940); State v. Boyd, 223 N.C. 79, 25 S.E.2d 456 (1943); State v. Kirkman, 224 N.C. 778, 32 S.E.2d 328 (1944); State v. Murphy, 225 N.C. 115, 33 S.E.2d 588 (1945); State v. Simmons, 240 N.C. 780, 83 S.E.2d 904 (1954).  

Where the evidence for the prosecution is sufficient to make out a case, nonsuit on the ground that the defendant's evidence tended to establish a defense is properly denied. State v. Werst, 232 N.C. 330, 59 S.E.2d 835 (1950).  

A motion for judgment of nonsuit must be denied, if there be any substantial evidence - more than a scintilla - to prove the allegations of the indictment. State v. Weinstein, 224 N.C. 645, 31 S.E.2d 920, cert. denied, 324 U.S. 849, 65 S. Ct. 689, 89 L. Ed. 1410 (1944).  

If there is any evidence which reasonably tends to show guilt of the offense charged and from which a jury might legitimately convict, a motion for nonsuit should be denied. State v. McWilliams, 277 N.C. 680, 178 S.E.2d 476 (1971).  

Trial court did not err in not dismissing the charges of assault with a deadly weapon with intent to kill, as the evidence was sufficient to show that defendant intended to kill the man that defendant fired his semi-automatic gun at five times in rapid succession; however, four of the five charges should have been dismissed since the evidence only showed one assault, not five assaults. State v. Maddox, 159 N.C. App. 127, 583 S.E.2d 601 (2003).  

Where a motion is not limited to a single count or to any one degree of the crimes charged, but is addressed to the entire bill or to both counts as a whole, it cannot be allowed to support either count or any degree of either count. State v. Marsh, 234 N.C. 101, 66 S.E.2d 684 (1951).  

A motion for judgment as of nonsuit addressed to the entire bill is properly overruled if there is evidence sufficient to support a conviction of the crime charged or of an included crime. State v. Virgil, 263 N.C. 73, 138 S.E.2d 777 (1964); State v. Rowland, 263 N.C. 353, 139 S.E.2d 661 (1965).  

When State offers evidence of corpus delicti in addition to defendant's extrajudicial confessions, the defendant's motion to nonsuit is correctly denied. State v. Whitfield, 51 N.C. App. 241, 275 S.E.2d 540 (1981).  

Motion will not lie for failure of the State to offer evidence of a nonessential averment in the indictment, when each essential element of the offense is supported by competent evidence. State v. Atkinson, 210 N.C. 661, 188 S.E. 73 (1936).  

Denial of Motion Held Proper. - Motion to dismiss the charge of attempted first-degree murder was properly denied because the evidence was sufficient to support a conclusion that defendant acted with premeditation and deliberation. There was no provocation by the police officer, defendant fired multiple shots within a fairly close range towards the officer, which required separate pulls of the trigger, and defendant's own words demonstrated his intent to kill. State v. Mack, 161 N.C. App. 595, 589 S.E.2d 168 (2003).  

Trial court did not err in denying defendant's motion to dismiss the charges because, although defendant's actions while driving were not impaired by alcohol, they were still sufficient to establish the culpable negligence needed to support both involuntary manslaughter and assault with a deadly weapon inflicting serious injury. A witness noticed inappropriate driving by both defendant and the decedent prior to their vehicles approaching a sharp curve, as they approached the curve, defendant attempted to pass the decedent and the witness despite having no visibility around the curve, and defendant's attempt to pass the vehicles at that particular time was in blatant disregard of safety concerns associated with that portion of the highway and a violation of G.S. 20-150. State v. Wade, 161 N.C. App. 686, 589 S.E.2d 379 (2003), cert. denied, 358 N.C. 241, 594 S.E.2d 33 (2004).  

B. APPEAL FROM DENIAL OF MOTION.

Scope of Appellate Review. - On appeal in criminal cases the Supreme Court cannot pass upon the weight of evidence, but only upon whether there is sufficient evidence to support conviction. State v. Shoup, 226 N.C. 69, 36 S.E.2d 697 (1946).  

Supreme Court Not to Weigh Evidence. - This section provides that if on the motion the judgment of nonsuit is allowed on appeal, it shall, in all cases, have the force and effect of a verdict of not guilty. This is not, therefore, the case of a new trial for some error of the judge, but is a verdict by the court of not guilty, which theretofore was without precedent. But the statute certainly did not intend that the Supreme Court should weigh the evidence and render a verdict. State v. Cooke, 176 N.C. 731, 97 S.E. 171 (1918).  

Effect of Reversal of Judgment of Guilty. - Under the provisions of this section the reversal of a judgment of guilty has the force and effect of a verdict of "not guilty." State v. Corey, 199 N.C. 209, 153 S.E. 923 (1930).  

Where defendant's motion to nonsuit was allowed in the Supreme Court, this ruling was tantamount to a verdict of not guilty. State v. Smith, 236 N.C. 748, 73 S.E.2d 901 (1953); State v. Wooten, 239 N.C. 117, 79 S.E.2d 254 (1953).  

Appeal of Denial of Motion Without Exception in Record. - A defendant may properly present on appeal the questions enumerated in N.C.R.A.P., Rule 10(a) without taking any exceptions or making any assignments of error in the record and may properly present for review the denial of his motion for nonsuit under this section without making any exception in the record. However, in both these situations, the defendant must still bring those questions forward in his brief, argue them and cite authorities in support of his arguments. Failure to do so means that those questions are not properly presented for review. State v. Samuels, 298 N.C. 783, 260 S.E.2d 427 (1979).  

Question on Appeal Where Defendant Offers Evidence. - Where defendant offers evidence, the only question on appeal is whether the court erred in the denial of the motion made by defendant at the close of all the evidence. State v. Leggett, 255 N.C. 358, 121 S.E.2d 533 (1961).  

Where defendant offers evidence in his own behalf, his assignment of error must be directed to the court's refusal to grant his motion for compulsory nonsuit at the close of all the evidence. State v. Jones, 6 N.C. App. 712, 171 S.E.2d 17 (1969).  

The denial of defendant's motion to dismiss at the close of the State's evidence was not properly at issue on appeal, where defendant chose to offer evidence after his motion was denied and thereby waived appellate review of the trial judge's decision. State v. Rasor, 319 N.C. 577, 356 S.E.2d 328 (1987).  

Under this section, a defendant who introduces evidence waives any motion for dismissal or nonsuit made prior to the introduction of his evidence and cannot urge the prior motion as grounds for appeal. State v. Smith, 320 N.C. 404, 358 S.E.2d 329 (1987).  

Where defendant chose to offer evidence after his motion to dismiss was denied, he thereby waived appellate review of the trial judge's decision. State v. Harris, 323 N.C. 112, 371 S.E.2d 689 (1988).  

Supreme Court Will Consider Only Denial of Motion Made at Close of All the Evidence. - Where defendant offered evidence after his motion for judgment as of nonsuit at the close of the State's evidence, the Supreme Court on appeal will consider only the denial of the motion made at the close of all the evidence, and the court must act in light of all the evidence. State v. Robbins, 275 N.C. 537, 169 S.E.2d 858 (1969).  

Consideration of Entire Evidence on Appeal. - Where a defendant in a criminal action desires to except to the sufficiency of the evidence to convict him, his excepting, under this section, at the close of the State's evidence, and upon the overruling of his motion to nonsuit, excepting at the close of all the evidence, brings his exception to the Supreme Court on appeal upon the sufficiency of the entire evidence to convict, and is the proper procedure for that purpose. State v. Kelly, 186 N.C. 365, 119 S.E. 755 (1923).  

Where both before and after he had introduced evidence, the defendant moved to dismiss the prosecution as in case of nonsuit, and duly excepted to the court's denial of his motion, the exceptions, therefore, required a consideration of the entire evidence. State v. Pasour, 183 N.C. 793, 111 S.E. 779 (1922).  

An exception to a motion to dismiss in a criminal action taken after the close of the State's evidence, and renewed by defendant after the introduction of his own evidence, does not confine the appeal to the State's evidence alone, and a conviction will be sustained under the second exception if there is any sufficient evidence on the whole record of the defendant's guilt. State v. Brinkley, 183 N.C. 720, 110 S.E. 783 (1922).  

A motion as of nonsuit in a criminal case at the close of the State's evidence, renewed after all the evidence has been introduced, does not confine its sufficiency to the time of the first motion, and will be denied if there is sufficient evidence in the State's behalf viewing all the evidence in its entirety. State v. Earp, 196 N.C. 164, 145 S.E. 23 (1928).  

Upon appeal from the denial of a motion as of nonsuit in a criminal action, review of the evidence is not confined to the State's evidence alone, but all the evidence in the State's favor, taken in the light most favorable to the State and giving it every reasonable intendment therefrom, will be considered, and where there is sufficient evidence of the defendant's guilt upon the whole record, the action of the trial judge in denying the motion of nonsuit will be upheld. State v. Lawrence, 196 N.C. 562, 146 S.E. 395 (1929).  

When upon the trial of a criminal action, the State produces its evidence and rests, and the defendant preserves his exception to the refusal of his motion for judgment as of nonsuit, and, after offering evidence and the case closed, defendant renews his motion for judgment as of nonsuit, the court must act, not only in the light of the evidence of the State, but of all the evidence; and, in such case, the defendant is entitled to the benefit only of his exception to the refusal of the latter motion. State v. Norton, 222 N.C. 418, 23 S.E.2d 301 (1942).  

Defendant's exception to the denial of his motion to dismiss, made at the close of all of the evidence, presented the issue of the sufficiency of all of the evidence to go to the jury. Therefore, for purposes of reviewing this assignment of error, the court would consider all of the evidence introduced at trial, and would not determine whether that evidence was competent. State v. Evangelista, 319 N.C. 152, 353 S.E.2d 375 (1987).  

Later Testimony of Codefendant Not Considered. - Where the defendant had not offered evidence, he was entitled to have his motion for nonsuit passed upon based on the facts in evidence when the State rested its case, and the Court of Appeals did not consider the later testimony of the codefendant. State v. Berryman, 10 N.C. App. 649, 179 S.E.2d 875 (1971).  

Where evidence was substantially similar to that introduced at former trial, decision of the Supreme Court on the former appeal that evidence was sufficient to be submitted to the jury is res judicata on question of nonsuit or sufficiency of evidence. State v. Stone, 226 N.C. 97, 36 S.E.2d 704 (1946).  

Defendant's exception to the denial of his motion to dismiss, made at the close of all of the evidence, presented the issue of the sufficiency of all of the evidence to go to the jury. Therefore, for purposes of reviewing this assignment of error, the court would consider all of the evidence introduced at trial, and would not determine whether that evidence was competent. State v. Evangelista, 319 N.C. 152, 353 S.E.2d 375 (1987).  

VI. EVIDENCE.

Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. State v. Smith, 300 N.C. 71, 265 S.E.2d 164 (1980); State v. Porter, 303 N.C. 680, 281 S.E.2d 377 (1980); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

Terms "more than a scintilla of evidence" and "substantial evidence" are in reality the same, and simply mean that the evidence must be existing and real, not just seeming or imaginary. State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

"No Evidence to Go to Jury" Not Taken Literally. - When it is said that there is no evidence to go to the jury, it does not mean that there is literally and absolutely none, for as to this there could be no room for any controversy, but there is none which ought reasonably to satisfy the jury that the fact sought to be proved is established. State v. Woodell, 211 N.C. 635, 191 S.E. 334 (1937).  

Evidence Required to Withstand Motion. - There must be substantial evidence of all material elements of the offense to withstand the motion to dismiss. 

Upon motions for directed verdict of not guilty and nonsuit, the court must find that there is substantial evidence both that an offense charged has been committed and that the defendant committed it before it can overrule the motions. 

To withstand defendant's motion to dismiss, the State must have presented evidence of every essential element of the crime. State v. Church, 43 N.C. App. 365, 258 S.E.2d 812 (1979).  

Evidence May Be Either Circumstantial or Direct. - There must be substantial evidence of all material elements of the offense to withstand the motion to dismiss, and it is immaterial whether the substantial evidence is circumstantial or direct, or both. State v. Poole, 285 N.C. 108, 203 S.E.2d 786 (1974); State v. Minor, 290 N.C. 68, 224 S.E.2d 180 (1976).  

The test of the sufficiency of the evidence to withstand the motion for judgment of nonsuit is the same whether the evidence is circumstantial, direct or both. State v. Porter, 303 N.C. 680, 281 S.E.2d 377 (1980); State v. LeDuc, 48 N.C. App. 227, 269 S.E.2d 220 (1980), rev'd on other grounds, 306 N.C. 62, 291 S.E.2d 607 (1982); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

Standard of Proof Not Same as for Conviction. - A trial judge, in passing upon a motion for a judgment as of nonsuit, under the provisions of this section is not bound by the measure or quantum of proof by which the State must prove a defendant's guilt before the jury can convict him. State v. Davenport, 227 N.C. 475, 42 S.E.2d 686 (1947).  

Evidence Need Not Exclude Every Reasonable Hypothesis of Innocence. - The trial court is not required to determine that the evidence excludes every reasonable hypothesis of innocence before denying a defendant's motion to dismiss. State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982); State v. Bruce, 315 N.C. 273, 337 S.E.2d 510 (1985).  

Circumstantial Evidence Need Not Point Unerringly to Defendant's Guilt. - Where all of the evidence introduced by the State is circumstantial in nature, it is not necessary that such evidence must establish facts so connected and related as to point unerringly to defendant's guilt and exclude any other reasonable hypothesis, but only that there be substantial evidence of all elements of the crime sufficient to submit the case to the jury. State v. Griffin, 18 N.C. App. 14, 195 S.E.2d 569 (1973).  

There must be legal evidence of the fact in issue and not merely such as raises a suspicion or conjecture in regard to it. State v. Bass, 253 N.C. 318, 116 S.E.2d 772 (1960).  

Evidence Raising Suspicion Only. - Evidence that does no more than raise a suspicion, somewhat strong, perhaps, of a crime and the defendant's guilt, is not enough, and demurrer to the evidence will be sustained. State v. Carter, 204 N.C. 304, 168 S.E. 204 (1933).  

Where the evidence, taken in the light most favorable to the State, on motion by defendants for judgment as of nonsuit in a criminal prosecution, raises no more than a suspicion as to the guilt of defendants, the same is insufficient to support a verdict of guilt and the motion must be allowed. State v. Heglar, 225 N.C. 220, 34 S.E.2d 76 (1945).  

On the trial of several defendants, upon an indictment for robbery, where the evidence against one of the defendants raises no more than a suspicion of his guilt, a motion to dismiss as to such defendant should be allowed. State v. Ham, 224 N.C. 128, 29 S.E.2d 449 (1944).  

Mere Possibility or Conjecture Insufficient. - Evidence which merely shows it possible for the fact in issue to be as alleged, or which raises a mere conjecture that it was so, is an insufficient foundation for a verdict and should not be left to a jury. State v. Glenn, 251 N.C. 156, 110 S.E.2d 791 (1959).  

Upon a motion for judgment of nonsuit the evidence is to be considered in the light most favorable for the State, but evidence which merely suggests the possibility of guilt or which raises only a conjecture is insufficient to require submission to the jury. State v. Guffey, 252 N.C. 60, 112 S.E.2d 734 (1960).  

Defendant's motion to dismiss must be considered in light of all the evidence introduced by the State, as well as that introduced by defendant. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986).  

Renewal of the motion to dismiss at the conclusion of all the evidence compels the court to consider the motion in light of all the evidence presented at trial. State v. Britt, 87 N.C. App. 152, 360 S.E.2d 291 (1987), cert. denied, 321 N.C. 475, 364 S.E.2d 924 (1988).  

Evidence Considered in Light Most Favorable to State. - On a motion for judgment as of nonsuit in a criminal case the evidence must be considered in the light most favorable to the State. 

In considering a motion under this section, the evidence most favorable to the State must be considered as true. State v. Poole, 285 N.C. 108, 203 S.E.2d 786 (1974).  

Upon a motion for judgment of nonsuit, the evidence by the State is to be deemed true and is to be considered in the light most favorable to the State. State v. Madden, 292 N.C. 114, 232 S.E.2d 656 (1977).  

Upon a motion for judgment as of nonsuit, the evidence must be considered in the light most favorable to the State and the court will not pass upon its weight or the credibility of the witnesses. 

The court is required, in a motion for judgment of nonsuit, to consider all the State's voluminous and interlocking evidence in the light most favorable to it. State v. Goldberg, 261 N.C. 181, 134 S.E.2d 334, cert. denied, 377 U.S. 978, 84 S. Ct. 1884, 12 L. Ed. 2d 747 (1964).  

On motion for judgment as of nonsuit, the evidence must be considered in the light most favorable to the State, and the State is entitled to every reasonable inference therefrom. 

On motion for nonsuit in a criminal case the evidence must be considered in the light most favorable to the State, the State is entitled to every reasonable inference which may legitimately be drawn from the evidence. 

Motion to nonsuit requires the trial judge to consider the evidence in the light most favorable to the State, take it as true, and give the State the benefit of every reasonable inference to be drawn therefrom. 

On a motion for nonsuit in a criminal action, the evidence is to be taken in the light most favorable to the State, and it is entitled to the benefit of every reasonable intendment upon the evidence, and every reasonable inference to be drawn therefrom. 

In passing upon a motion for judgment as of nonsuit, the trial judge must consider all the evidence admitted, whether competent or incompetent, in the light most favorable to the State, giving the State the benefit of every reasonable inference to be drawn from the evidence and considering so much of defendant's evidence as may be favorable to the State. State v. Hines, 286 N.C. 377, 211 S.E.2d 201 (1975); State v. Williams, 31 N.C. App. 588, 229 S.E.2d 839 (1976), further review denied, 303 N.C. 712, 283 S.E.2d 138 (1981).  

Upon a motion as of nonsuit in a criminal action, made at the close of the State's evidence and renewed at the close of all of the evidence, all the evidence, whether offered by the State or elicited from defendant's witnesses, will be considered in the light most favorable to the State, and it is entitled to every reasonable intendment thereon and every reasonable inference therefrom, and only evidence favorable to the State will be considered, the weight and credibility of the evidence being for the jury. State v. Shipman, 202 N.C. 518, 163 S.E. 657 (1932); State v. Ammons, 204 N.C. 753, 169 S.E. 631 (1933); State v. Mann, 219 N.C. 212, 13 S.E.2d 247, 132 A.L.R. 1309 (1941).  

In considering a motion to dismiss the action under the statute, the appellate court is merely to ascertain whether there is any evidence to sustain the indictment; and in deciding the question the appellate court must not forget that the State is entitled to the most favorable interpretation of the circumstances and all inferences that may fairly be drawn from them. State v. Carlson, 171 N.C. 818, 89 S.E. 30 (1916); State v. Rountree, 181 N.C. 535, 106 S.E. 669 (1921); State v. Carr, 196 N.C. 129, 144 S.E. 698 (1928).  

Upon defendant's motion to dismiss, all the evidence favorable to the State must be considered, such evidence must be deemed true and considered in the light most favorable to the State, and the State is entitled to every inference of fact which may be reasonably deduced therefrom. State v. Stanley, 74 N.C. App. 178, 327 S.E.2d 902, cert. denied, 314 N.C. 546, 335 S.E.2d 318 (1985).  

When defendant moves under G.S. 15A-1227(a)(2) or under this section for dismissal at the close of all the evidence, the trial court is to view all of the evidence in the light most favorable to the state and give the state all reasonable inferences that may be drawn from the evidence supporting the charges against the defendant. State v. Bruce, 315 N.C. 273, 337 S.E.2d 510 (1985).  

Renewal of the motion to dismiss at the conclusion of all the evidence compels the court to consider the motion in light of all the evidence presented at trial. State v. Britt, 87 N.C. App. 152, 360 S.E.2d 291 (1987).  

Whether True or False. - For purposes of ruling on the motion, the court takes as true all of the State's evidence; whether the testimony is true or false and what it proves or fails to prove are matters for the jury. State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980).  

Any contradictions and discrepancies in the evidence are resolved in favor of the State for the purpose of considering a motion for nonsuit. State v. Bush, 289 N.C. 159, 221 S.E.2d 333, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

Reasonable Inferences Unfavorable to State Must Be Ignored. - If the trial court determines that a reasonable inference of the defendant's guilt may be drawn from the evidence, it must deny the defendant's motion for nonsuit and send the case to the jury even though the evidence may also support reasonable inferences of the defendant's innocence. State v. McNeil, 46 N.C. App. 533, 265 S.E.2d 416, cert. denied, 300 N.C. 560, 270 S.E.2d 114 (1980).  

Evidence favorable to the State is to be considered as a whole in determining its sufficiency. State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

Only incriminating evidence need be considered upon defendant's motion as of nonsuit under this section, and contradictions in the inculpatory testimony and equivocations of some of the State's witnesses, which affects the weight or credibility of the evidence but not its competency, need not be taken into account in determining whether there is any competent evidence to sustain the allegations of the indictment. State v. Satterfield, 207 N.C. 118, 176 S.E. 466 (1934). See also State v. Moses, 207 N.C. 139, 176 S.E. 267 (1934).  

Defendant's Evidence May Be Considered. - In considering a motion to dismiss made at the close of all the evidence, the defendant's evidence as well as the State's evidence may be considered. State v. Davis, 80 N.C. App. 523, 342 S.E.2d 530 (1986).  

In reviewing a motion to dismiss at the conclusion of all the evidence, the court must consider any evidence presented by defendant which rebuts the inference of guilt, so long as it is not contradicted by any of the State's evidence. State v. Britt, 87 N.C. App. 152, 360 S.E.2d 291 (1987), cert. denied, 321 N.C. 475, 364 S.E.2d 924 (1988).  

Defendant's Evidence Conflicting with State's Evidence Not Considered. - In considering a motion for judgment of nonsuit, evidence of the defendant which is favorable to the State is considered, but his evidence in conflict with that of the State is not considered. State v. Price, 280 N.C. 154, 184 S.E.2d 866 (1971); State v. Jacobs, 31 N.C. App. 582, 230 S.E.2d 550 (1976); State v. Banks, 31 N.C. App. 667, 230 S.E.2d 429 (1976), cert. denied, 292 N.C. 260, 233 S.E.2d 393 (1977); State v. Cooley, 47 N.C. App. 376, 268 S.E.2d 87, cert. denied and appeal dismissed, 301 N.C. 96, 273 S.E.2d 442 (1980).  

In ruling on defendant's motions for nonsuit or for directed verdict of not guilty the trial judge must consider the State's evidence in the light most favorable to the State without considering the evidence of defendant in conflict therewith. State v. Alford, 289 N.C. 372, 222 S.E.2d 222, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

All of the evidence favorable to the State is considered, and defendant's evidence relating to matters of defense or defendant's evidence in conflict with that of the State is not considered. State v. McKinney, 24 N.C. App. 259, 210 S.E.2d 450 (1974), rev'd on other grounds, 288 N.C. 113, 215 S.E.2d 578 (1975); State v. Williams, 38 N.C. App. 138, 247 S.E.2d 630 (1978), cert. denied, 296 N.C. 108, 249 S.E.2d 807 (1979); State v. Powell, 299 N.C. 95, 261 S.E.2d 114 (1980); State v. Bryant, 50 N.C. App. 139, 272 S.E.2d 916 (1980).  

But Is Considered Where It Explains or Clarifies State's Evidence. - On a demurrer to the evidence only the State's evidence is to be considered, and the defendant's evidence is not to be taken into account, unless it tends to explain or make clear that offered by the State. State v. Oldham, 224 N.C. 415, 30 S.E.2d 318 (1944).  

On a motion to nonsuit, the defendant's evidence which explains or makes clear the evidence of the State may be considered. State v. Blizzard, 280 N.C. 11, 184 S.E.2d 851 (1971); State v. Atwood, 290 N.C. 266, 225 S.E.2d 543 (1976).  

In considering a motion under this section, the defendant's evidence, unless favorable to the State, is not to be taken into consideration, except when not in conflict with the State's evidence, it may be used to explain or make clear that which has been offered by the State. State v. Bryant, 235 N.C. 420, 70 S.E.2d 186 (1952); State v. Sears, 235 N.C. 623, 70 S.E.2d 907 (1952); State v. Roop, 255 N.C. 607, 122 S.E.2d 363 (1961); State v. Colson, 262 N.C. 506, 138 S.E.2d 121 (1964); State v. Jones, 280 N.C. 60, 184 S.E.2d 862 (1971); State v. Sallie, 13 N.C. App. 499, 186 S.E.2d 667, cert. denied, 281 N.C. 316, 188 S.E.2d 900 (1972); State v. Church, 43 N.C. App. 365, 258 S.E.2d 812 (1979); State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982).  

In considering a motion for nonsuit lodged at the close of all the evidence, any portion of defendant's evidence which is favorable to the State and any portion of defendant's evidence which explains or clarifies the State's evidence is to be considered; thus by omitting defendant's evidence from the record on appeal, defendant would deprive the State of the benefit of such portions of defendant's evidence, which are entitled to consideration. State v. Paschall, 14 N.C. App. 591, 188 S.E.2d 521 (1972).  

Or Where Not Inconsistent with State's Evidence. - On a motion for nonsuit, defendant's evidence which rebuts the inference of guilt may be considered when it is not inconsistent with the State's evidence. State v. Blizzard, 280 N.C. 11, 184 S.E.2d 851 (1971); State v. Atwood, 290 N.C. 266, 225 S.E.2d 543 (1976).  

Defendant's evidence relating to matters in defense should not be considered on motion to nonsuit. State v. Avery, 236 N.C. 276, 72 S.E.2d 670 (1952); State v. Moseley, 251 N.C. 285, 111 S.E.2d 308 (1959).  

Only the evidence favorable to the State will be considered, and defendant's evidence relating to matters of defense, or defendant's evidence in conflict with that of the State, will not be considered. State v. Henderson, 276 N.C. 430, 173 S.E.2d 291 (1970); State v. Coble, 24 N.C. App. 79, 210 S.E.2d 118 (1974).  

Conflicting Evidence. - Where evidence is conflicting in a criminal case and where, considering the evidence in the light most favorable to the State, the jury might find the defendant guilty, a motion as of nonsuit is properly denied. State v. Carr, 196 N.C. 129, 144 S.E. 698 (1928).  

Conflicts in State's Evidence. - When the substantive evidence offered by the State is conflicting - some tending to inculpate and some tending to exculpate the defendant - it is sufficient to repel a demurrer thereto. State v. Tolbert, 240 N.C. 445, 82 S.E.2d 201 (1954); State v. Green, 251 N.C. 40, 110 S.E.2d 609 (1959); State v. Gay, 251 N.C. 78, 110 S.E.2d 458 (1959); State v. Rogers, 252 N.C. 499, 114 S.E.2d 355 (1960).  

Conflicts Resolved in State's Favor. - Upon a motion for judgment of nonsuit the evidence offered by the State must be taken in the light most favorable to the State and conflicts therein must be resolved in the State's favor, the credibility and effect of such evidence being a question for the jury. State v. Church, 265 N.C. 534, 144 S.E.2d 624 (1965).  

The court must consider all of the evidence actually admitted in the light most favorable to the State, resolve any contradictions and discrepancies therein in the State's favor, and give the State the benefit of all reasonable inferences from the evidence. State v. Scott, 289 N.C. 712, 224 S.E.2d 185 (1976).  

On a motion for nonsuit, the court considers all of the evidence actually admitted, whether from the State or defendant, in the light most favorable to the State, resolves any contradictions and discrepancies therein in the State's favor, and gives the State the benefit of all reasonable inferences from the evidence. State v. Strickland, 290 N.C. 169, 225 S.E.2d 531 (1976); State v. Aleem, 49 N.C. App. 359, 271 S.E.2d 575 (1980).  

Contradictions and Discrepancies in Evidence Are for Jury to Resolve. - Contradictions and discrepancies, even in the State's evidence, are for the jury to resolve, and do not warrant nonsuit. 

Ordinarily contradictions and discrepancies bear solely upon the weight to be given the testimony of a witness, a matter within the province of the jury. State v. Allred, 279 N.C. 398, 183 S.E.2d 553 (1971).  

On demurrer to the evidence and motion to nonsuit, the evidence must be considered in the light most favorable to the State, and contradictions and discrepancies in the testimony of the State's witnesses are to be resolved by the jury. State v. Simpson, 244 N.C. 325, 93 S.E.2d 425 (1956); State v. Walker, 251 N.C. 465, 112 S.E.2d 61 (1960), cert. denied, 364 U.S. 832, 81 S. Ct. 45, 5 L. Ed. 2d 58 (1960).  

Upon a motion for judgment of nonsuit, only the evidence favorable to the State is considered, and contradictions and discrepancies, even in the State's evidence, are matters for the jury and do not warrant nonsuit. State v. Murphy, 280 N.C. 1, 184 S.E.2d 845 (1971); State v. Rigsbee, 285 N.C. 708, 208 S.E.2d 656 (1974).  

The conclusion of the court with respect to the sufficiency of the evidence is unaffected by defendant's contention that some of the State's evidence is contradictory and casts doubt on the credibility of the witnesses. Such contradictions and discrepancies are matters for the jury and do not warrant nonsuit. State v. Smith, 291 N.C. 505, 231 S.E.2d 663 (1977).  

Contradictions and discrepancies in the testimony of the State's witnesses are to be resolved by the jury and, for the purposes of this motion, they are to be deemed by the court as if resolved in favor of the State. State v. LeDuc, 48 N.C. App. 227, 269 S.E.2d 220 (1980), rev'd on other grounds, 306 N.C. 62, 291 S.E.2d 607 (1982).  

Contradictions and discrepancies in the evidence are for the jury to resolve and do not warrant dismissal. State v. Bruce, 315 N.C. 273, 337 S.E.2d 510 (1985).  

And Do Not Warrant Granting Motion. - On motion for judgment of nonsuit the evidence must be considered in the light most favorable to the State and contradictions and discrepancies therein do not warrant the granting of the motion. State v. Jackson, 265 N.C. 558, 144 S.E.2d 584 (1965).  

Discrepancies in the State's evidence will not justify the granting of a motion for nonsuit. State v. Moseley, 251 N.C. 285, 111 S.E.2d 308 (1959).  

And Are Disregarded in Ruling on Motion. - For the purpose of ruling upon a motion for judgment as of nonsuit, the evidence for the State is taken to be true, every reasonable inference favorable to the State is to be drawn therefrom and discrepancies therein are to be disregarded. 

In considering a trial court's denial of a motion for judgment of nonsuit, the evidence for the State, considered in the light most favorable to it, is deemed to be true and inconsistencies or contradictions therein are disregarded. 

Upon a motion for judgment of nonsuit, the evidence for the State is taken to be true and the State is entitled to every reasonable inference which may be drawn therefrom, contradictions and discrepancies in the State's evidence are disregarded and the evidence of the defendant in conflict with that of the State is not taken into consideration. State v. Lampkins, 286 N.C. 497, 212 S.E.2d 106 (1975), cert. denied, 428 U.S. 909, 96 S. Ct. 3220, 49 L. Ed. 2d 1216 (1976); State v. Williams, 286 N.C. 422, 212 S.E.2d 113 (1975).  

Any contradictions and inconsistencies, when in the State's evidence, are to be disregarded by the court in considering a trial court's denial of a motion for judgment as of nonsuit. State v. Williams, 31 N.C. App. 588, 229 S.E.2d 839 (1976), further review denied, 303 N.C. 712, 283 S.E.2d 138 (1981).  

Both Competent and Incompetent Evidence Considered. - Incompetent evidence admitted is considered as if it were competent in considering a motion for nonsuit. State v. Bush, 289 N.C. 159, 221 S.E.2d 333, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976); State v. LeDuc, 48 N.C. App. 227, 269 S.E.2d 220 (1980), rev'd on other grounds, 306 N.C. 62, 291 S.E.2d 607 (1982).  

Admitted evidence, whether competent or incompetent, must be considered in passing on defendant's motions for judgment as of nonsuit. State v. Virgil, 263 N.C. 73, 138 S.E.2d 777 (1964); State v. Walker, 266 N.C. 269, 145 S.E.2d 833 (1966); State v. Accor, 277 N.C. 65, 175 S.E.2d 583 (1970); State v. Holton, 284 N.C. 391, 200 S.E.2d 612 (1973).  

All admitted evidence which is favorable to the State, whether competent or incompetent, must be taken into account and so considered by the court when ruling upon a motion for nonsuit. 

All of the evidence actually admitted, whether competent or incompetent, which is favorable to the State must be taken into account and must be so considered by the court in ruling upon the motion for directed verdict or for judgment of nonsuit. State v. Hunt, 289 N.C. 403, 222 S.E.2d 234, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

All of the evidence actually admitted, whether competent or incompetent, including that offered by defendant, if any, which is favorable to the State, must be taken into account and so considered by the court in ruling upon a motion for nonsuit. State v. Jones, 6 N.C. App. 712, 171 S.E.2d 17 (1969); State v. Jones, 32 N.C. App. 408, 232 S.E.2d 475 (1977).  

In determining whether there is evidence sufficient for the judge to submit a case to the jury, all admitted evidence favorable to the State, whether competent or incompetent, must be considered and must be deemed true. State v. Riddle, 300 N.C. 744, 268 S.E.2d 80 (1980).  

Improperly Admitted Evidence. - Upon the consideration of a motion for judgment of nonsuit, evidence for the State, even though improperly admitted, is taken into account. State v. Williams, 286 N.C. 422, 212 S.E.2d 113 (1975).  

Evidence which is inherently impossible or in conflict with indisputable physical facts or laws of nature is not sufficient to take the case to the jury. State v. Cox, 289 N.C. 414, 222 S.E.2d 246 (1976).  

Evidence as to Accomplices and Codefendants. - The evidence of accomplices is sufficient to carry the case to the jury and to justify a refusal of motion to nonsuit. State v. Rising, 223 N.C. 747, 28 S.E.2d 221 (1943).  

The direct evidence of the guilt of one of the defendants and the circumstantial evidence as to the other's participation and guilt, is held sufficient to overrule their motions as of nonsuit. State v. Ammons, 204 N.C. 753, 169 S.E. 631 (1933).  

Nonsuit May Not Be Based on Ground That Testimony Was Incredible. - Nonsuit may not be granted on the ground that the testimony of the State's witnesses was incredible and unworthy of belief, the credibility of the witnesses being for the jury and not the court. State v. Bowman, 232 N.C. 374, 61 S.E.2d 107 (1950); State v. Wood, 235 N.C. 636, 70 S.E.2d 665 (1952).  

Evidence of Mere Opportunity to Commit Crime Insufficient. - Where the evidence for the State where the defendants are charged with fornication and adultery, shows no more than that the defendants had opportunities to commit the crime, on motion of the defendants, the action should be dismissed, and a verdict of not guilty, entered under this section. State v. Woodell, 211 N.C. 635, 191 S.E. 334 (1937).  

When State's case must rest entirely on declarations made by defendant, and there is no evidence contra which does more than suggest a possibility of guilt or raise a conjecture, demurrer thereto should be sustained. In such case, the declarations of the defendant are presented by the State as worthy of belief, and when they are wholly exculpatory, the defendant is entitled to his acquittal. State v. Tolbert, 240 N.C. 445, 82 S.E.2d 201 (1954).  

Defendant May Rely upon Complete Defense Made Out by State's Evidence. - It is axiomatic that when a complete defense is made out by the State's evidence, a defendant should be allowed to avail himself of such defense on a demurrer to the evidence under this section. This is true even when the exculpating evidence is in the form of statements of defendant offered in evidence by the State. State v. Tolbert, 240 N.C. 445, 82 S.E.2d 201 (1954).  

Where State introduces declarations by defendant which present a complete defense while its evidence contra raises only a possibility of guilt, the defendant is entitled to acquittal upon his demurrer to the evidence. However, that the State, upon offering evidence of exculpatory declarations of a defendant, is not precluded from showing that the true facts differ from those related by the defendant and such conflicting evidence is sufficient to overcome a motion to dismiss. State v. Caudle, 58 N.C. App. 89, 293 S.E.2d 205 (1982).  

Testimony by State witness that defendant made a declaration of innocence does not entitle defendant to judgment as of nonsuit, since such self-serving declaration does not rebut any proof by the State. State v. Baldwin, 226 N.C. 295, 37 S.E.2d 898 (1946).  

When State Bound by Defendant's Extrajudicial Statement. - When the State introduced the defendant's extrajudicial statement, it was bound by what he said except insofar as it was contradicted and shown to be false. State v. Bolin, 281 N.C. 415, 189 S.E.2d 235 (1972).  

Fingerprints of Accused. - Evidence given by a qualified expert that fingerprints found at the scene of a crime correspond with those of an accused, when accompanied by substantial evidence of circumstances from which the jury can find that such fingerprints could have been impressed only at the time the offense was committed, is sufficient to withstand a motion for nonsuit. State v. Reynolds, 18 N.C. App. 10, 195 S.E.2d 581 (1973); State v. Miller, 289 N.C. 1, 220 S.E.2d 572 (1975).  

VII. INTRODUCTION OF TESTIMONY BY DEFENDANT AT TRIAL.

Effect of Defendant Introducing Testimony at Trial. - By introducing testimony at the trial, a defendant waives his right to except on appeal to the denial of his motion for nonsuit at the close of the State's evidence. His later exception to the denial of his motion for nonsuit made at the close of all the evidence, however, draws into question the sufficiency of all the evidence to go to the jury. 

Where defendant introduced evidence, he waived his right to except on appeal to the denial of his motion for nonsuit at the close of the State's evidence. 

By introducing evidence after the denial of his motion for judgment of nonsuit, made when the State had rested its case, defendant waived the motion for dismissal which he made prior to the introduction of his evidence. State v. Prince, 270 N.C. 769, 154 S.E.2d 897 (1967); State v. Davis, 80 N.C. App. 523, 342 S.E.2d 530 (1986).  

When the defendant offers evidence, he waives a motion for nonsuit lodged, either actually or by statute, at the close of the State's evidence and only the motion lodged at the close of all the evidence is considered. State v. Paschall, 14 N.C. App. 591, 188 S.E.2d 521 (1972).  

Defendant's motions for nonsuit must be considered in light of all the evidence since he introduced evidence and thereby waived the motions made at the close of the State's evidence. State v. Allen, 279 N.C. 406, 183 S.E.2d 680 (1971).  

When a defendant offers evidence after his motion for judgment as of nonsuit is overruled, he thereby waives all right to urge that denial as error upon appeal. State v. McLamb, 13 N.C. App. 705, 187 S.E.2d 458, cert. denied, 281 N.C. 316, 188 S.E.2d 899 (1972).  

By introducing evidence defendant waived his motion to dismiss made at the close of the State's evidence, and having failed to renew his motion at the close of all evidence, defendant established no basis upon which to appeal denial of his motion. State v. Chambers, 53 N.C. App. 358, 280 S.E.2d 636, cert. denied, 304 N.C. 197, 285 S.E.2d 103 (1981).  

By introducing evidence following denial of motion to dismiss made at the end of the State's case in chief, defendant waived the motion. State v. Melvin, 57 N.C. App. 503, 291 S.E.2d 885, cert. denied, 306 N.C. 748, 295 S.E.2d 484 (1982).  

Motion Must Be Renewed. - A motion as of nonsuit upon the evidence will not be considered when it is not renewed after the conclusion of all the evidence as this section requires. State v. Helms, 181 N.C. 566, 107 S.E. 228 (1921); State v. Kiziah, 217 N.C. 339, 8 S.E.2d 474 (1940).  

Exception to Denial of Motion. - Defendant's exception to the denial of his motion for nonsuit made at the close of all the evidence raises the question of the sufficiency of all the evidence to go to the jury. State v. Rigsbee, 285 N.C. 708, 208 S.E.2d 656 (1974); State v. Daniels, 51 N.C. App. 294, 276 S.E.2d 738 (1981).  

Failure to Renew Motion After Introducing Testimony. - Where the defendant in a criminal action moves for the dismissal or for judgment as of nonsuit after the close of the State's evidence, and thereafter elects to introduce his own evidence, his failure to renew his motion after the whole evidence has been introduced is a waiver of his right to insist upon his first motion, and it is not subject to review in the Supreme Court on Appeal. State v. Hayes, 187 N.C. 490, 122 S.E. 13 (1924). See also State v. Hargett, 196 N.C. 692, 146 S.E. 801 (1929); State v. Chapman, 221 N.C. 157, 19 S.E.2d 250 (1942); State v. Epps, 223 N.C. 741, 28 S.E.2d 219 (1943); State v. Jackson, 226 N.C. 760, 40 S.E.2d 417 (1946).  

Waiver of Motion. - Where defendant's motion to dismiss made at the close of the State's evidence was denied, and following the denial of the motion, he put on evidence in his own behalf, and no motion was made at the conclusion of all the evidence, defendant, therefore, waived his prior motion and cannot bring it forward as appealable error. State v. Harden, 42 N.C. App. 677, 257 S.E.2d 635 (1979).  

The failure of a defendant to renew his motion for nonsuit at the close of all the evidence constitutes a waiver of his right to insist upon his first motion for nonsuit, and it is not subject to review in the Supreme Court. State v. Howell, 261 N.C. 657, 135 S.E.2d 625 (1964); State v. Fikes, 270 N.C. 780, 155 S.E.2d 277 (1967).  

Having elected to offer evidence defendant waived her motion to dismiss at the close of the State's evidence, and proper consideration is thereafter upon her motion to dismiss made at the close of all the evidence. State v. Leonard, 300 N.C. 223, 266 S.E.2d 631, cert. denied, 449 U.S. 960, 101 S. Ct. 372, 66 L. Ed. 2d 227 (1980).  

Where defendant introduced evidence at trial on his own behalf, he waived his right to complain on appeal of the denial of his initial motion to dismiss at the conclusion of the State's evidence. Accordingly, only the sufficiency of the evidence at the close of all of the evidence was before the court on appeal. State v. McElrath, 322 N.C. 1, 366 S.E.2d 442 (1988).  

Under this section, a defendant who introduces evidence waives any motion for dismissal or nonsuit made prior to the introduction of his evidence and cannot urge the prior motion as ground for appeal. State v. Degree, 322 N.C. 302, 367 S.E.2d 679 (1988).  

Waiver Not Affected by § 15A-1227(d) or § 15A-1446(d)(5). - Under this section, a defendant, by presenting evidence, has waived his right to assert the denial of his motion to dismiss at the close of the State's evidence as a ground for appeal. The provisions of G.S. 15A-1227(d) and 15A-1446(d)(5), allowing review on appeal of the sufficiency of the State's evidence in a criminal case without regard to whether the appropriate motion has been made, do not change this rule. State v. Mendez, 42 N.C. App. 141, 256 S.E.2d 405 (1979).  

§ 15-176. Prisoner not to be tried in prison uniform.

Statute text

It shall be unlawful for any sheriff, jailer or other officer to require any person imprisoned in jail to appear in any court for trial dressed in the uniform or dress of a prisoner or convict, or in any uniform or apparel other than ordinary civilian's dress, or with shaven or clipped head. And no person charged with a criminal offense shall be tried in any court while dressed in the uniform or dress of a prisoner or convict, or in any uniform or apparel other than ordinary civilian's dress, or with head shaven or clipped by or under the direction and requirement of any sheriff, jailer or other officer, unless the head was shaven or clipped while such person was serving a term of imprisonment for the commission of a crime.  

Any sheriff, jailer or other officer who violates the provisions of this section shall be guilty of a Class 1 misdemeanor.  

CASE NOTES

Section does not explicitly make it unlawful for defendant to be tried in prison clothes. State v. Westry, 15 N.C. App. 1, 189 S.E.2d 618, cert. denied, 281 N.C. 763, 191 S.E.2d 360 (1972).  

Jail Identification Wristband. - The definitions of "uniform", "dress" and "apparel" clearly refer to garments and particular modes of dressing and do not include an identification wristband; thus, there was no error in requiring defendant to wear his jail identification band. State v. Johnson, 128 N.C. App. 361, 496 S.E.2d 805 (1998).  

Refusal of Defendants to Wear Other Than Prison Clothing. - Defendants who are tried in a gray shirt and gray trousers entirely as the result of their own refusal to wear the other clothing offered or to obtain other attire suffer prejudice, if any, entirely of their own making. State v. Westry, 15 N.C. App. 1, 189 S.E.2d 618, cert. denied, 281 N.C. 763, 191 S.E.2d 360 (1972).  
CHAPTER 15A: Criminal Procedure
§ 15A-101. Definitions.

Statute text

Unless the context clearly requires otherwise, the following words have the listed meanings:  

(1) Appeal. - When used in a general context, the term "appeal" also includes appellate review upon writ of certiorari.  

(1a) Attorney of Record. - An attorney who, under Article 4 of this Chapter, Entry and Withdrawal of Attorney in Criminal Case, has entered a criminal proceeding and has not withdrawn.  

(2) Clerk. - Any clerk of superior court, acting clerk, or assistant or deputy clerk.  

(3) District Court. - The District Court Division of the General Court of Justice.  

(4) District Attorney. - The person elected and currently serving as district attorney in his prosecutorial district.  

(4a) Entry of Judgment. - Judgment is entered when sentence is pronounced. Prayer for judgment continued upon payment of costs, without more, does not constitute the entry of judgment.  

(5) Judicial Official. - A magistrate, clerk, judge, or justice of the General Court of Justice.  

(6) Officer. - Law-enforcement officer.  

(7) Prosecutor. - The district attorney, any assistant district attorney or any other attorney designated by the district attorney to act for the State or on behalf of the district attorney.  

(8) State. - The State of North Carolina, all land or water in respect to which the State of North Carolina has either exclusive or concurrent jurisdiction, and the airspace above that land or water. "Other state" means any state or territory of the United States, the District of Columbia or the Commonwealth of Puerto Rico.  

(9) Superior Court. - The Superior Court Division of the General Court of Justice.  

(10) Superior Court Judge. - A superior court judge who has jurisdiction pursuant to G.S. 7A-47.1 or G.S. 7A-48 in the district or set of districts as defined in G.S. 7A-41.1.  

(11) Vehicle. - Aircraft, watercraft, or landcraft or other conveyance.  

OFFICIAL COMMENTARY

(1) Attorney of record is defined to draw attention to the new provisions of Article 4 of this Chapter, Entry and Withdrawal of Attorney in Criminal Case, and the obligations which that designation carries with it.  

(2) Clerk, (3) district court, (6) officer, and (9) superior court are defined here because these "shorthand" terms are used throughout the Chapter for convenience and ease of expression and consistently are intended to carry the definition listed here.  

(4) District solicitor and (7) solicitor are defined to distinguish the general but less controversial authority given the persons representing the State including assistant solicitors and even temporary "per diem" prosecutors acting for the district solicitor from the authority granted only to the elected district solicitor to whose personal attention certain critical decisions in prosecution of cases and selecting extraordinary investigative techniques are reserved. For example, only the elected district solicitor (and not an assistant solicitor) may make decisions in the area of granting immunity.  

(5) Judicial official is defined to distinguish the broader group, i.e., judges, clerks and magistrates (without having to enumerate the categories on each occasion), from any one classification of persons exercising judicial functions, i.e., district court judge.  

(8) State is patterned after the Illinois statute's definition. (Ill. Rev. Stat. Ch. 38, § 2-21.)  

(10) Superior court judge is intended to encompass all those superior court judges, regular or special, resident or presiding in a district, without having to recite the extended definition. Where a more restricted classification such as the senior resident superior court judge is intended, the less broad term is spelled out in the statute.  

(11) Vehicle is intended to be more broad than the Chapter 20 of the General Statutes (Motor Vehicles Law) definition for purposes of the search sections. Because of the wide acceptance of the Chapter 20 definition of a vehicle, the more broad definition was inserted.  

The Commission resisted the tendency to define words or terms unnecessarily. Only when the Commission intended a distinction which it found might not be recognized in the text of the statute or where a "shorthand" term was employed for ease of drafting and economy of words were definitions included here. Terms which have a special meaning in one Article only are defined in the text of the Article without needless repetition here.  

CASE NOTES

There are no cases which have construed subdivision (4a), which governs "entry of judgment" in criminal cases. However, G.S. 1A-1, Rule 58 is sufficiently analogous to provide guidance in the area. State v. Boone, 310 N.C. 284, 311 S.E.2d 552 (1984).  

Subdivision (4a) Should Apply to Judgments and Orders. - Although subdivision (4a) of this section does not specifically apply to orders, the Supreme Court thinks the same rule should apply to judgments and orders. State v. Boone, 310 N.C. 284, 311 S.E.2d 552 (1984).  

Many rights relating to the appeals process are "keyed" to the time of "entry of judgment," and it is therefore imperative that the judge's decisions become part of the court's records and that all interested persons know the exact date on which judgment is entered. State v. Boone, 310 N.C. 284, 311 S.E.2d 552 (1984).  

Imposition of Judgment on Prayer for Judgment Necessary for Appeal. - Appellate court was unable to address defendant's assignments of error for armed robbery convictions because the trial court never imposed judgment on defendant's prayer for judgment. State v. Escoto, 162 N.C. App. 419, 590 S.E.2d 898 (2004), cert. denied, 358 N.C. 378, 598 S.E.2d 138 (2004).  

§ 15A-101.1. Electronic technology in criminal process and procedure.

Statute text

As used in this Chapter, in Chapter 7A of the General Statutes, in Chapter 15 of the General Statutes, and in all other provisions of the General Statutes that deal with criminal process or procedure:  

(1) "Copy" means all identical versions of a document created or existing in paper form, including the original and all other identical versions of the document in paper form.  

(2) "Document" means any pleading, criminal process, subpoena, complaint, motion, application, notice, affidavit, commission, waiver, consent, dismissal, order, judgment, or other writing intended in a criminal or contempt proceeding to authorize or require an action, to record a decision or to communicate or record information. The term does not include search warrants. A document may be created and exist in paper form or in electronic form or in both forms. Each document shall contain the legible, printed name of the person who signed the document.  

(3) "Electronic" means relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, Internet, or similar capabilities.  

(4) "Electronic Repository" means an automated electronic repository for criminal process created and maintained pursuant to G.S. 15A-301.1.  

(5) "Electronic signature" means any electronic method of signing a document that meets each of the following requirements:  

a. Identifies and authenticates a particular person as the signer of the document, is unique to the person using it, is capable of certification, and is under the sole control of the person using it.  

b. Is attached to or logically associated with the document in such a manner that if the document is altered in any way without authorization of the signer, the signature is invalidated.   

c. Indicates that person's intent to issue, enter or otherwise authenticate the document.  

(6) "Entered" means signed and filed in the office of the clerk of superior court of the county in which the document is to be entered. A document may be entered in either paper form or electronic form.  

(7) "Filing" or "filed" means:  

a. When the document is in paper form, delivering the original document to the office where the document is to be filed. Filing is complete when the original document is received in the office where the document is to be filed.  

b. When the document is in electronic form, creating and saving the document, or transmitting it, in such a way that it is unalterably retained in the electronic records of the office where the document is to be filed. A document is "unalterably retained" in an electronic record when it may not be edited or otherwise altered except by a person with authorization to do so. Filing is complete when the document has first been unalterably retained in the electronic records of the office where the document is to be filed.  

(8) "Issued" applies to documents in either paper form or electronic form. A document that is first created in paper form is issued when it is signed. A document that is first created in electronic form is issued when it is signed, filed in the office of the clerk of superior court of the county for which it is to be issued, and retained in the Electronic Repository.  

(9) "Original" means:  

a. A document first created and existing only in paper form, bearing the original signature of the person who signed it. The term also includes each copy in paper form that is printed through the facsimile transmission of the copy bearing the original signature of the person who signed it.  

b. A document existing in electronic form, including the electronic form of the document and any copy that is printed from the electronic form.  

(10) "Signature" means any symbol, including, but not limited to, the name of an individual, which is executed by that individual, personally or through an authorized agent, with the intent to authenticate or to effect the issuance or entry of a document. The term includes an electronic signature. A document may be signed by the use of any manual, mechanical or electronic means that causes the individual's signature to appear in or on the document. Any party challenging the validity of a signature shall have the burden of pleading, producing evidence, and proving the following:  

a. The signature was not the act of the person whose signature it appears to be.  

b. If the signature is an electronic signature, the requirements of subdivision (5) of this section have not been met.  

§ 15A-131. Venue generally.

Statute text

(a)  Venue for pretrial and trial proceedings in district court of cases within the original jurisdiction of the district court lies in the county where the charged offense occurred.  

(b)  Except for the probable cause hearing, venue for pretrial proceedings in cases within the original jurisdiction of the superior court lies in the superior court district or set of districts as defined in G.S. 7A-41.1 embracing the county where the venue for trial proceedings lies.  

(c)  Except as otherwise provided in this subsection, venue for probable cause hearings and trial proceedings in cases within the original jurisdiction of the superior court lies in the county where the charged offense occurred. If the alleged offense is committed within the corporate limits of a municipality which is the seat of superior court and is located in more than one county, venue lies in the superior court which sits within that municipality, but upon timely objection of the defendant or the district attorney in the county in which the alleged offense occurred the case must be transferred to the county in which the alleged offense occurred.  

(d)  Venue for misdemeanors appealed for trial de novo in superior court lies in the county where the misdemeanor was first tried.  

(e)  An offense occurs in a county if any act or omission constituting part of the offense occurs within the territorial limits of the county.  

(f)  For the purposes of this Article, pretrial proceedings are proceedings occurring after the initial appearance before the magistrate and prior to arraignment.  

OFFICIAL COMMENTARY

Subsection (a) states the rule of venue applicable in district court. This subsection is not intended to effect any change of existing law, but does by implication clarify that trial in one county rather than the other in district court is a matter of venue rather than jurisdiction.  

Subsections (b), (c), and (d) state the rules of venue applicable in superior court or to cases in the original jurisdiction of the superior court. The purpose of placing pretrial venue of superior court cases in the judicial district is to facilitate discovery procedures and pretrial motions practice, including the motion to suppress. This will be particularly important in rural areas with infrequent sessions of court. The venue for the probable cause hearing remains in the county in which the crime occurred. The Commission thought that witnesses should not be ordinarily required to leave the county to testify, and this district court proceeding should be easier to schedule than motions and hearings in the superior court.  

Cross References. - As to venue in trial of an accessory, see G.S. 14-7.  

As to venue in cases of receiving stolen goods, see G.S. 14-71.  

As to venue in cases of bigamy, see G.S. 14-183.  

As to venue in case of bribery of players in athletic contests, see G.S. 14-378.  

As to assault in one county, death in another, see G.S. 15-130.  

As to assault in this State, death in another, see G.S. 15-131.  

As to person in this State injuring one in another, see G.S. 15-132.  

As to offenses that may be prosecuted in county where death occurs, see G.S. 15-133.  

As to venue in cases of bastardy, see G.S. 49-5.  

As to offenses by officers of State institutions, see G.S. 143-116.  

CASE NOTES

Editor's Note. - Some of the cases below were decided under former similar provisions of Chapter 15 and earlier statutes.  

Venue is under the control of the legislature. State v. Woodard, 123 N.C. 710, 31 S.E. 219 (1898).  

Right to be tried in county where charged crime allegedly occurred is statutorily based, and is not a right grounded in the federal or State Constitutions. State v. Hood, 294 N.C. 30, 239 S.E.2d 802 (1978).  

Court's Jurisdiction Must Be Averred. - In an indictment for murder, the offense must be charged in the body of the bill, to have been committed within the district over which the court has jurisdiction; it is not sufficient that the caption names the district. State v. Adams, 1 N.C. 21 (1793).  

Improper venue will not deprive the court of jurisdiction. State v. Bolt, 81 N.C. App. 133, 344 S.E.2d 51 (1986).  

Want of averment of proper and perfect venue is not fatal to a bill of indictment. State v. Williamson, 81 N.C. 540 (1879).  

Principles of venue, not jurisdiction, are involved when deciding the proper county in which to bring a criminal action. State v. Bolt, 81 N.C. App. 133, 344 S.E.2d 51 (1986).  

Crime of offering bribe to juror is committed in the county where the offer is communicated to the juror, and the proper venue is the county in which the juror was serving and in which the defendant's offer was communicated to him by his wife, although defendant communicated with the juror's kinsmen and wife in the county of their residence. State v. Noland, 204 N.C. 329, 168 S.E. 412 (1933).  

As to findings of facts and the totality of the circumstances justifying trial judge's  transfer of venue in a sexual offense case involving children, see State v. Chandler, 324 N.C. 172, 376 S.E.2d 728 (1989).  

§ 15A-132. Concurrent venue.

Statute text

(a)  If acts or omissions constituting part of the commission of the charged offense occurred in more than one county, each county has concurrent venue.  

(b)  If charged offenses which may be joined in a single criminal pleading under G.S. 15A-926 occurred in more than one county, each county has concurrent venue as to all charged offenses.  

(c)  When counties have concurrent venue, the first county in which a criminal process is issued in the case becomes the county with exclusive venue.  

OFFICIAL COMMENTARY

This section on concurrent venue essentially states the prior practice. With its cross reference to the joinder provisions in G.S. 15A-926, it clarifies the rules of venue in multi-county situations. In this connection it is also important to note the rule as to when an offense occurs in a county set out in G.S. 15A-131(e). This subsection, in conjunction with G.S. 15A-134, should solve many of the problems treated in G.S. 15-130 through G.S. 15-133, but as a matter of caution the Commission recommends leaving these statutes unrepealed until after the jurisdictional provisions in Article 2 of Chapter 15A have been drafted.  

CASE NOTES

Reason for grant of exclusive venue to the first court in which charges are filed is to prevent confusion and contentions between different courts, each seeking to exercise jurisdiction, and not to shield one accused of crime from prosecution when the court in which a complaint is first lodged loses its exclusive venue by dismissal of the case. State v. Paige, 316 N.C. 630, 343 S.E.2d 848 (1986).  

Loss of Exclusive Venue When Process Is Dismissed. - A county which has acquired exclusive venue pursuant to subsection (a) or (b) of this section loses that exclusive venue when the criminal process upon which the exclusive venue is based is dismissed. State v. Paige, 316 N.C. 630, 343 S.E.2d 848 (1986).  

An indictment returned "no true bill" does not involve the issuance of criminal process, since it lacks the force and effect to instigate criminal action against an individual. State v. Vines, 317 N.C. 242, 345 S.E.2d 169 (1986).  

§ 15A-133. Waiver of venue; motion for change of venue; indictment may be returned in other county.

Statute text

(a)  A waiver of venue must be in writing and signed by the defendant and the prosecutor indicating the consent of all parties to the waiver. The waiver must specify what stages of the proceedings are affected by the waiver, and the county to which venue is changed. If the venue is to be laid in a county in another prosecutorial district, the consent in writing of the prosecutor in that district must be filed with the clerks of both counties.  

(b)  Repealed by Session Laws 1989, c. 688, s. 2.  

(c)  Motions for change of venue by the defendant are made under G.S. 15A-957. If venue is laid in a county in another prosecutorial district by order of the judge ruling on the motion, no consent of any prosecutor is required.  

(d)  If venue is changed to a county in another prosecutorial district, whether upon waiver of venue or by order of a judge, the prosecutor of the prosecutorial district where the case originated must prosecute the case unless the prosecutor of the district to which venue has been changed consents to conduct the prosecution.  

(e)  If venue is changed, whether upon waiver of venue or by order of a judge, the grand jury in the county to which venue has been transferred has the power to return an indictment in the case.  If an indictment has already been returned before the change of venue, no new indictment is necessary and prosecution may be had in the new county under the original indictment.  

OFFICIAL COMMENTARY

Subsection (a) sets out the procedure to be followed when there is a voluntary change of venue with the consent of all parties. The subsection makes clear that the waiver may be as to only a particular proceeding or stage of the proceedings rather than the more usual change of venue for all subsequent stages of a proceeding.  

Subsection (b) ties in with the speedy trial provisions of Article 35.  

Subsection (c) refers to the situation in which the defendant makes a motion for a change of venue because he cannot obtain a fair trial in the county in which venue is laid. If the judge orders the change of venue in accordance with G.S. 15A-957, the judge may shift venue to another county in the judicial district or to another county in an adjoining judicial district.  

In the past it has not always been clear, upon a change of venue to another district, which solicitor was responsible for prosecution of the case. Subsection (d) states the Commission's opinion that the solicitor who first had the case should remain primarily responsible for prosecuting it.  

Subsection (e) is intended to carry forward the provisions of G.S. 15-135 and G.S. 15-136.  

CASE NOTES

The trial court did not violate §§ 15A-957 and 15A-958 or this section by ordering a special venire from another county; as the defendant never moved for a change of venue, G.S. 15A-957 did not apply and there was no violation of this section where the trial court ruled on the issue of venue for jury selection. Furthermore, given the nature and circumstances of the alleged crimes against two law enforcement officers and defendants' acquiescence to the stipulation and proposal at the hearing, the trial court had the inherent authority to order the change of venue for the limited purpose of jury selection. State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000), cert. denied, 532 U.S. 931, 121 S. Ct. 1379, 149 L. Ed. 2d 305 (2001), cert. denied, 532 U.S. 931, 121 S. Ct. 1380, 149 L. Ed. 2d 305 (2001).  

§ 15A-134. Offense occurring in part outside North Carolina.

Statute text

If a charged offense occurred in part in North Carolina and in part outside North Carolina, a person charged with that offense may be tried in this State if he has not been placed in jeopardy for the identical offense in another state.  

CASE NOTES

Jurisdiction Where Any Part of Crime Occurred. - This section does not fix jurisdiction where the crime was completed, but where any part of the crime occurred. State v. First Resort Properties, 81 N.C. App. 499, 344 S.E.2d 354 (1986).  

Fact that check was issued in North Carolina would support jurisdiction of worthless check charge under this section, even though an officer of defendant added the date and payee's name in Florida, and it was physically transferred in Florida, subject to the condition that payee hold it until officer got back in touch with him. Moreover, officer's call four days later from North Carolina authorizing payee to deposit the check also supported a conclusion that some part of the delivery occurred in North Carolina. State v. First Resort Properties, 81 N.C. App. 499, 344 S.E.2d 354 (1986).  

Proof of State Offense Required. - In a prosecution for larceny and felonious possession of stolen goods, the bare fact that defendant possessed the car in the District of Columbia a few hours after its theft from an automobile dealership in North Carolina, without any supporting evidence was not sufficient to establish a prima facie showing of jurisdiction to warrant its submission to the jury. There was not a rational connection between the defendant's possession of the stolen vehicle in Washington and the inference which the jury would be allowed to draw, that being the defendant possessed the car in North Carolina, to meet due process standards. State v. Williams, 74 N.C. App. 131, 327 S.E.2d 300 (1985).  

§ 15A-135. Allegation of venue conclusive in absence of timely motion.

Statute text

Allegations of venue in any criminal pleading become conclusive in the absence of a timely motion to dismiss for improper venue under G.S. 15A-952. A defendant may move to dismiss for improper venue upon trial de novo in superior court, provided he did not in the district court with benefit of counsel stipulate venue or expressly waive his right to contest venue.  

OFFICIAL COMMENTARY

This section carries forward the provisions contained in G.S. 15-134 in modified form. The plea in abatement is replaced by the motion to dismiss for improper venue, and the requirement that the defendant allege the county in which venue should properly be laid is omitted.  

The Commission's proposal would have made allegation of venue conclusive in misdemeanor cases tried in the district court absent timely motion to contest venue in that court. The purpose was to prevent use of the venue objection in superior court upon trial de novo, and accounts in part for the wording in G.S. 15A-952(e) and 15A-953. This provision was in line with the thrust of G.S. 15-134, and was sufficiently strong to cause the Commission to recommend repeal of G.S. 15-129, which is being repealed upon the effective date of the new code. In the General Assembly, however, this section was rewritten to preserve the right to raise venue objections for the first time in superior court upon trial de novo; if the motion is not timely made there, of course, the allegation as to venue would become conclusive.  

CASE NOTES

Effect of Section. - The allegation in a criminal pleading of the county where the charged offense occurred is not essentially one of venue. Under the common law a grand jury could only indict for crimes which allegedly occurred in its own county. The statement of the county where the offense took place established prima facie jurisdiction of the grand jury to return the indictment. Former G.S. 15-134 did not change this. It merely limited a defendant's means of attacking the indictment on the ground that the offense occurred in a county other than that named in the indictment. Current G.S. 15A-135, however, only limits a defendant's means of attacking venue. Since the statement in an indictment of the county where the crime allegedly occurred establishes prima facie jurisdiction, a challenge to this statement can be asserted at any time as stated in G.S. 15A-952(d). State v. Randolph, 312 N.C. 198, 321 S.E.2d 864 (1984).  

Purpose of Former § 15-134. - Former G.S. 15-134 was intended to provide relief from difficulties originating in doubt, entertained in good faith, as to the county in which the offense was committed, and would not be construed to modify the common law beyond the reasonable scope of its manifest purpose. State v. Mitchell, 202 N.C. 439, 163 S.E. 581 (1932).  

The purpose of former G.S. 15-134 was to forestall the possibility that a criminal offender would escape punishment merely because of uncertainty as to the county in which the crime was committed. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

The mischief intended to be remedied by former G.S. 15-134 was the difficulty encountered by the court in effecting the conviction of persons who had violated the criminal law of the state where the offense was committed near the boundaries of counties which were undetermined or unknown. And it often happened that, where the boundaries were established and known, it was uncertain from the proof whether the offense was committed on the one or the other side of the line, and, in consequence of the uncertainty and the doubt arising from it, offenders went "unwhipped of justice." This was the evil intended to be remedied. State v. Overman, 269 N.C. 453, 153 S.E.2d 44 (1967), overruled on other grounds, 317 N.C. 457, 346 S.E.2d 646 (1986).  

Demurrer to Evidence Improper Remedy. - An objection to venue must be taken by plea in abatement (now motion to dismiss), and a demurrer to the evidence on this ground was properly overruled. State v. Burton, 138 N.C. 575, 50 S.E. 214 (1905).  

Burden of Proof Is on State. - This section, like former G.S. 15-134, is silent concerning the burden of proof with regard to proper venue. Hence, the common law controls and the burden of proof is upon the State to show that the offense occurred in the county named in the bill of indictment. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

Former G.S. 15-134 did not state which party had the burden of proof if a plea in abatement was filed. At common law, the burden of proof was upon the State to prove that the offense occurred in the county named in the bill of indictment. State v. Overman, 269 N.C. 453, 153 S.E.2d 44 (1967), overruled on other grounds, 317 N.C. 457, 346 S.E.2d 646 (1986).  

But Venue Need Not Be Shown beyond Reasonable Doubt. - Venue need not be shown beyond a reasonable doubt, since it does not affect the question of a defendant's guilt or the power of the court to try him. Proof of venue by a preponderance of the evidence is sufficient. State v. Batdorf, 293 N.C. 486, 238 S.E.2d 497 (1977).  

When Objection to Venue Waived. - Objection to venue is waived unless objection is taken in apt time by plea in abatement (now motion to dismiss). State v. Lytle, 117 N.C. 799, 23 S.E. 476 (1895); State v. Woodard, 123 N.C. 710, 31 S.E. 219 (1898); State v. Holder, 133 N.C. 709, 45 S.E. 862 (1903).  

Crime Deemed to Have Taken Place Where Alleged. - A criminal offense is deemed to have taken place in the county in which the indictment charges it occurred, unless the defendant deny the same by the plea in abatement (now motion to dismiss). State v. Allen, 107 N.C. 805, 11 S.E. 1016 (1890); State v. Oliver, 186 N.C. 329, 119 S.E. 370 (1923).  

Where there is no challenge to the indictment prior to a plea of guilty, the offense is deemed to have been committed in the county alleged in the indictment. State v. McKeon, 223 N.C. 404, 26 S.E.2d 914 (1943).  

An offense is deemed to have been committed in the county in which it is laid in the indictment unless the defendant shall deny the same by plea in abatement (now motion to dismiss). State v. Dozier, 277 N.C. 615, 178 S.E.2d 412 (1971).  

Where a prisoner is charged with killing the deceased in the county in which the indictment is found, the State need not prove that the offense was committed in that county. Such allegation is to be taken as true unless the prisoner denies the same by plea in abatement (now motion to dismiss). State v. Outerbridge, 82 N.C. 617 (1880).  

§ 15A-136. Venue for sexual offenses.

Statute text

If a person is transported by any means, with the intent to violate any of the provisions of Article 7A of Chapter 14 (§ 14-27.1 et seq.) of the General Statutes and the intent is followed by actual violation thereof, the defendant may be tried in the county where transportation was offered, solicited, begun, continued or ended.  

CASE NOTES

This section addresses a matter of venue, i.e., the location of the tribunal where a defendant may be compelled to stand trial. State v. Flowers, 318 N.C. 208, 347 S.E.2d 773 (1986).  

No provision of this section expands the power of grand juries to permit them to return indictments for criminal activity outside their territorial boundaries. State v. Flowers, 318 N.C. 208, 347 S.E.2d 773 (1986).  

§ 15A-221. General authorization; definition of "consent".

Statute text

(a)  Authority to Search and Seize Pursuant to Consent. - Subject to the limitations in the other provisions of this Article, a law-enforcement officer may conduct a search and make seizures, without a search warrant or other authorization, if consent to the search is given.  

(b)  Definition of "Consent". - As used in this Article, "consent" means a statement to the officer, made voluntarily and in accordance with the requirements of G.S. 15A-222, giving the officer permission to make a search.  

CASE NOTES

One may submit or consent to a warrantless search or seizure. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

The defendant voluntarily consented to the search of his person where the court found that after defendant agreed to speak with the officers, the officers noticed that defendant had an odor of alcohol about him and that his eyes appeared to be dilated and that when the officers asked defendant if they could search him, he agreed. State v. Steen, 352 N.C. 227, 536 S.E.2d 1 (2000), cert denied, 531 U.S. 1167, 121 S. Ct. 1131, 148 L. Ed. 2d 997 (2001).  

And Miranda Warnings Are Not Required. - The warnings required by Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 A.L.R.3d 974 (1966), in order to make competent a confession made in custody, need not be given by officers before obtaining the consent of the owner to a search of his premises. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971), cert. denied, 414 U.S. 874, 94 S. Ct. 157, 38 L. Ed. 2d 114 (1973); State v. Lindquist, 14 N.C. App. 361, 188 S.E.2d 686 (1972).  

Owner of premises may consent to a search thereof and thus waive the necessity of a valid search warrant so as to render the evidence obtained in the search competent, but to have such effect, the consent of the owner must be freely and intelligently given, without coercion, duress or fraud, and the burden is upon the State to prove that it was so, the presumption being against the waiver of fundamental constitutional rights. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); State v. Lindquist, 14 N.C. App. 361, 188 S.E.2d 686 (1972).  

Defendant's Non-Verbal Response Was Valid Consent - For purposes of G.S. 15A-221(b), defendants nonverbal response after a detective knocked on the hotel room door, made defendant aware that the detective was a police officer, engaged in conversation, and asked to come in, constituted valid consent for the detective and another officer to enter the hotel room. State v. Harper, 158 N.C. App. 595, 582 S.E.2d 62 (2003).  

Voluntariness Is Question of Fact. - The question whether a consent to a search was in fact "voluntary" or was the product of duress or coercion, expressed or implied, is a question of fact to be determined from the totality of all the circumstances. State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S. Ct. 503, 74 L. Ed. 2d 642 (1982).  

Hearing as to Voluntariness. - When the validity of a consent to search is challenged, the trial court must conduct a voir dire hearing to determine whether the consent was in fact given voluntarily and without compulsion. State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S. Ct. 503, 74 L. Ed. 2d 642 (1982).  

Consent Did Not Need to Be in Writing. - In its order, the trial court found that the defendant refused to sign a consent form and then concluded that the State had failed to satisfy its burden of proving that the defendant had given consent to search. The trial court's finding did not support its conclusion, and the conclusion appeared to be based on a legal misperception that consent must be in writing to be valid. There is no requirement that consent to search be made in writing, and the trial court's order simply did not resolve the issue of fact of whether the defendant gave his oral consent to search the vehicle. The evidence at the suppression hearing presented a question of fact which can be resolved only by the factfinder, largely on the credibility of the witnesses, and the case had to be remanded for a new hearing on defendant's motion to suppress. State v. Ghaffar, 93 N.C. App. 281, 377 S.E.2d 818 (1989).  

Officer's threat to impound defendant's car if he would not consent to a search of the car did not constitute duress and negate the voluntary character of defendant's consent to search, since the officer had the legal right to impound the car, where the officer had probable cause to search. State v. Paschal, 35 N.C. App. 239, 241 S.E.2d 92 (1978).  

Use of Evidence Obtained in Search by Consent. - Evidence obtained pursuant to the search of an automobile with the permission of the one in possession is competent against him and the occupants. State v. Jefferies, 41 N.C. App. 95, 254 S.E.2d 550, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

Obtaining a search warrant does not negate prior consent to a search. State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S. Ct. 503, 74 L. Ed. 2d 642 (1982).  

Person Without Title Without Standing to Object to Search of Car. - Burglary defendant had no standing to object to the search of a car from which evidence was taken by the FBI, where, although defendant had paid $3,500 of the $4,000 purchase price, the owner of the car dealership retained title and had given his consent to the search. State v. Mandina, 91 N.C. App. 686, 373 S.E.2d 155 (1988).  

§ 15A-222. Person from whom effective consent may be obtained.

Statute text

The consent needed to justify a search and seizure under G.S. 15A-221 must be given:  

(1) By the person to be searched;  

(2) By the registered owner of a vehicle to be searched or by the person in apparent control of its operation and contents at the time the consent is given;  

(3) By a person who by ownership or otherwise is reasonably apparently entitled to give or withhold consent to a search of premises.  

CASE NOTES

Consent by Person in Possession of Automobile. - Evidence obtained pursuant to the search of an automobile with the permission of the one in possession is competent against him and the occupants. State v. Faison, 17 N.C. App. 200, 193 S.E.2d 334 (1972); State v. Jefferies, 41 N.C. App. 95, 254 S.E.2d 550, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

Registered Owner as Proper Person to Give Consent. - Defendant's mother, registered owner of car, and not defendant, who contended that as the "actual" owner/purchaser of the car, his consent was necessary as long as he was present, was the proper party to consent to search of automobile under this section. State v. Washington, 86 N.C. App. 235, 357 S.E.2d 419 (1987).  

Tenant in possession of the premises is a person entitled to give consent to a search of the premises under subdivision (3) of this section. State v. Reagan, 35 N.C. App. 140, 240 S.E.2d 805 (1978).  

The lessee of an apartment was a person authorized to give consent to a search of the premises. State v. McNeill, 33 N.C. App. 317, 235 S.E.2d 274 (1977).  

Standing of Person "in Charge" of Premises. - Defendant, as agent of the lessee of the premises, and as a joint venturer with him in operating a gambling establishment thereon, was the person in charge of the premises at the time the search was made, and had sufficient standing to invoke protection against an unlawful search of the premises. State v. Miller, 16 N.C. App. 1, 190 S.E.2d 888 (1972), modified, 282 N.C. 633, 194 S.E.2d 353 (1973), decided under prior law.  

This statute places no express restriction on the authority of a wife to consent to a search of the premises she shares with her husband. Nor can such a restriction fairly be read into the broad language, since a wife clearly is "a person who by ownership or otherwise is reasonably apparently entitled to give or withhold consent to a search of [the] premises" she shares with her husband. State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

Third Party Must Possess Common Authority or Other Sufficient Relationship. - Permission to justify a search and seizure under G.S. 15A-221 may be obtained from a third party who possessed common authority or other sufficient relationship to the premises or effects sought to be inspected. State v. Kellam, 48 N.C. App. 391, 269 S.E.2d 197 (1980).  

A person may consent to a search of premises he or she jointly uses or occupies with another, and evidence found pursuant to such a search may constitutionally be used against the other if the person giving consent to the search has rights of use or occupation at least equal to those of the other. State v. Sturke, 91 N.C. App. 249, 371 S.E.2d 288, cert. denied, 323 N.C. 369, 323 N.C. 479, 373 S.E.2d 297 (1988).  

Expectation of Privacy Not Relinquished by Lack of Possession. - In a prosecution for a drug offense where defendant entrusted the safekeeping of his suitcase with codefendant and codefendant told police he could not consent to the search of defendant's suitcase because it was not codefendant's, defendant had not relinquished his expectations of privacy in the contents of the suitcase through his lack of actual possession. State v. Cooke, 54 N.C. App. 33, 282 S.E.2d 800 (1981), aff'd, 306 N.C. 132, 291 S.E.2d 618 (1982).  

Person Without Title Without Standing to Object to Search of Car. - Burglary defendant had no standing to object to the search of a car from which evidence was taken by the FBI, where, although defendant had paid $3,500 of the $4,000 purchase price, the owner of the car dealership retained title and had given his consent to the search. State v. Mandina, 91 N.C. App. 686, 373 S.E.2d 155 (1988).  

Valid Third Party Consent for Search Shown. - Finding by the trial court that there was valid third party consent to search defendant's residence was supported by evidence where defendant's mother, who owned residence and lived there with him, gave police permission to search residence, including defendant's bedroom, and when asked if defendant was paying rent, she replied "No" but also said that defendant was "paying his way". State v. Russell, 92 N.C. App. 639, 376 S.E.2d 458 (1989).  

§ 15A-223. Permissible scope of consent search and seizure.

Statute text

(a)  Search Limited by Scope of Consent. - A search conducted pursuant to the provisions of this Article may not exceed, in duration or physical scope, the limits of the consent given.  

(b)  Items Seizable as Result of Consent Search. - The things subject to seizure in the course of a search pursuant to this Article are the same as those specified in G.S. 15A-242. Upon completion of the search, the officer must make a list of the things seized, and must deliver a receipt embodying the list to the person who consented to the search and, if known, to the owner of the vehicle or premises searched.  

CASE NOTES

Failure to comply with subsection (b) has no constitutional significance within the meaning of G.S. 15A-974(1). State v. Richardson, 295 N.C. 309, 245 S.E.2d 754 (1978).  

Police officer's delivery of seizure inventory form to defendant was not an "initiation" of conversation. Indeed, law enforcement authorities are required to make a list of the things seized, and deliver a receipt embodying the list to the person who consented to the search. The fact that delivery of the receipt was made after a request for the presence of an attorney does not alter the routineness of such a delivery nor does it thereby constitute the initiation of questioning. State v. Williams, 314 N.C. 337, 333 S.E.2d 708 (1985).  

Seizure of Contraband in Plain View. - In a prosecution for drug offenses where defendant consented to the search of his aircraft and during the search contraband was found in plain view, seizure of the contraband was not unconstitutional. State v. Mettrick, 54 N.C. App. 1, 283 S.E.2d 139 (1981), aff'd, 305 N.C. 383, 289 S.E.2d 354 (1982).  

Broadening of Consent. - Where the consent signed by defendant applied only to a search of his vehicle, the consent could not be broadened to include the defendant's person; thus, the search of defendant was unlawful. State v. Pearson, 348 N.C. 272, 498 S.E.2d 599 (1998).  

15A-231. Other searches and seizures.

Statute text

Constitutionally permissible searches and seizures which are not regulated by the General Statutes of North Carolina are not prohibited.  

CASE NOTES


I. General Consideration.


II. Search Incident to Arrest or Other Detention.


III. Search of Vehicle.


IV. Evidence in Plain View or Inadvertently Discovered.

I. GENERAL CONSIDERATION.

Editor's Note. - Some of the cases below were decided under former similar provisions of Chapter 15 and earlier statutes.  

Probable cause to seize may be defined as a reasonable ground to believe that the object seized will aid in the apprehension or conviction of the offender. State v. Mitchell, 300 N.C. 305, 266 S.E.2d 605 (1980), cert. denied, 449 U.S. 1085, 101 S. Ct. 873, 66 L. Ed. 2d 810 (1981).  

To establish probable cause the evidence need not amount to proof of guilt, or even to prima facie evidence of guilt, but it must be such as would actuate a reasonable man acting in good faith. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973); State v. Mitchell, 300 N.C. 305, 266 S.E.2d 605 (1980), cert. denied, 449 U.S. 1085, 101 S. Ct. 873, 66 L. Ed. 2d 810 (1981).  

Test Is Whether Warrant Would Issue. - One does not have probable cause unless he has information of facts which, if submitted to a magistrate, would require the issuance of an arrest warrant. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Probable Cause Determined from Factual and Practical Considerations. - The existence of "probable cause," justifying a search without a warrant is determined by factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973); State v. Mitchell, 300 N.C. 305, 266 S.E.2d 605 (1980), cert. denied, 449 U.S. 1085, 101 S. Ct. 873, 66 L. Ed. 2d 810 (1981).  

Reasonableness of Search Determined from Facts. - Whether a search is unreasonable is determined by the court upon the facts of each individual case. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

The reasonableness of a search is a substantive determination to be made by the trial court from the facts and circumstances of the case and in the light of the criteria laid down by U.S. Const., Amend. IV and opinions which apply that amendment. State v. Turnbull, 16 N.C. App. 542, 192 S.E.2d 689 (1972).  

Subjective Opinion and Mistaken Conclusion of Officer. - The officer's subjective opinion is not material, nor are the courts bound by an officer's mistaken legal conclusion as to the existence or nonexistence of probable cause or reasonable grounds for his actions; a search or seizure is valid when the objective facts known to the officer meet the standard required. State v. Peck, 305 N.C. 734, 291 S.E.2d 637 (1982).  

Actions Not Constituting Search. - Where a petitioner's privacy was not invaded, and where there was no inspection or examination of his household, there was no search either in an actual or legal sense. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

When the evidence is delivered to a police officer upon request and without compulsion or coercion, there is no search within the constitutional prohibition against unreasonable searches and seizures. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

Where the circumstances require no search the constitutional immunity never arises, and the guarantee against unreasonable searches and seizures does not prohibit a warrantless seizure where the contraband subject matter is fully disclosed and open to the eye and hand. State v. Smith, 289 N.C. 143, 221 S.E.2d 247 (1976), aff'd, 291 N.C. 505, 231 S.E.2d 663 (1977).  

When Exclusionary Rule Applies. - Evidence is not rendered incompetent under the exclusionary rule unless it is obtained in the course of an illegal search. State v. Powell, 11 N.C. App. 465, 181 S.E.2d 754 (1971).  

Seizure and Introduction of Evidence Not Prohibited Where No Search Required. - The constitutional and statutory guarantee against unreasonable search and seizure does not prohibit seizure of evidence and its introduction into evidence on a subsequent prosecution where no search is required. State v. Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971).  

The constitutional guarantee against unreasonable searches and seizures does not prohibit a seizure of evidence without a warrant where no search is required. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

Warrantless Search Must Fall Within Well-Delineated Exception. - The governing premise of U.S. Const., Amend. IV is that a governmental search and seizure of private property unaccompanied by prior judicial approval in the form of a warrant is per se unreasonable, unless the search falls within a well-delineated exception to the warrant requirement involving exigent circumstances. State v. Cooke, 306 N.C. 132, 291 S.E.2d 618 (1982).  

Warrantless Search Never Required. - The laws of this State provide for searches made pursuant to a warrant and do not require a warrantless search under any circumstances. State v. Squire, 302 N.C. 112, 273 S.E.2d 688 (1981).  

Burden of Justifying Warrantless Search. - One who seeks to justify a warrantless search has the burden of showing that the exigencies of the situation made search without a warrant imperative. State v. McCloud, 276 N.C. 518, 173 S.E.2d 753 (1970).  

When the State seeks to admit evidence discovered by way of a warrantless search in a criminal prosecution, it must first show how the former intrusion was exempted from the general constitutional demand for a warrant. State v. Cooke, 306 N.C. 132, 291 S.E.2d 618 (1982).  

Standing to Contest Warrantless Search. - Where victim's pocketbook was found in defendant's car and searched pursuant to a warrantless probable cause search, the contents of the pocketbook should not have been suppressed at trial since one may not object to a search or seizure of the premises or property of another because immunity to unreasonable searches and seizures is a privilege personal to those whose rights thereunder have been infringed; thus, absent ownership or possessory interest in the premises or property, a person has no standing to contest the validity of a search. State v. Greenwood, 301 N.C. 705, 273 S.E.2d 438 (1981).  

Reasonable Cause for Seizure of Contraband Without Warrant. - When officers saw liquid in containers generally used to contain and transport nontaxpaid liquor, under the circumstances then existing, they had sufficient reasonable cause to believe that the jars contained nontaxpaid liquor to justify the seizure of the contraband without a search warrant. State v. Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971).  

Border Searches. - Searches made at the border, pursuant to the longstanding right of the sovereign to protect itself by stopping and examining persons and property crossing into this country, are reasonable simply by virtue of the fact that they occur at the border. State v. Rivard, 57 N.C. App. 672, 292 S.E.2d 174 (1982).  

The single fact that the person or item in question has entered the United States from outside suffices to endow border searches with the reasonableness required by U.S. Const., Amend. IV; there is no additional requirement that there be a showing of probable cause or the prior procurement of a search warrant. State v. Rivard, 57 N.C. App. 672, 292 S.E.2d 174 (1982).  

Searches of Open Fields. - There was no merit in defendant's contention that a search warrant was invalid on the ground that the affidavit for the warrant revealed that the affiant had illegally searched a cornfield in which marijuana was growing some distance behind defendant's residence prior to issuance of the warrant, since the constitutional guaranties against unreasonable search and seizure do not apply to open fields or other lands not an immediate part of the dwelling site. State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972).  

Persons stopped pursuant to § 20-183 may not be indiscriminately searched or arrested without probable cause in contravention of recognized constitutional principles. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

II. SEARCH INCIDENT TO ARREST OR OTHER DETENTION.

Search Incident to Lawful Arrest. - A police officer may search the person of one whom he has lawfully arrested as an incident of such arrest. 

When a person is lawfully arrested, the police have the right, without a search warrant, to make a contemporaneous search of the person of the accused for weapons or for the fruits of or implements used to commit the crime. State v. Harris, 279 N.C. 307, 182 S.E.2d 364 (1971); State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971); State v. Streeter, 283 N.C. 203, 195 S.E.2d 502 (1973); State v. Young, 27 N.C. App. 308, 219 S.E.2d 261 (1975), cert. denied, 289 N.C. 455, 223 S.E.2d 164 (1976).  

A warrantless search and seizure may be made when it is incident to a valid arrest. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Having every reason to believe that a defendant was an armed robber, fleeing from the scene of a crime just perpetrated, it is lawful for the officer, as an incident of the arrest, to search a defendant then and there for weapons and for the fruits of the robbery. State v. Woody, 277 N.C. 646, 178 S.E.2d 407 (1971).  

Property Which May Be Taken in Course of Search Incident to Lawful Arrest. - In the course of a search incident to an arrest, an officer may lawfully take from the person arrested any property which such person has about him and which is connected with the crime charged or which may be required as evidence thereof; if such article is otherwise competent, it may properly be introduced in evidence by the State. State v. Parker, 11 N.C. App. 648, 182 S.E.2d 264 (1971); State v. Harris, 279 N.C. 307, 182 S.E.2d 364 (1971); State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971); State v. Hart, 64 N.C. App. 699, 308 S.E.2d 474 (1983).  

An arresting officer has the authority to seize and hold articles which he sees the accused trying to hide. State v. Fry, 13 N.C. App. 39, 185 S.E.2d 256 (1971), dismissed, 280 N.C. 495, 186 S.E.2d 514 (1972).  

Weapon Need Not Be on Person Arrested. - In order to justify the seizure of a weapon as being incident to a lawful arrest it is not necessary that the weapon be on the person being arrested. State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

Officer May Search Person Temporarily Detained. - When an officer temporarily detains a person because of suspicious circumstances and has reason to believe that the suspect is armed, he may conduct a weapons search which is limited to the protective purpose. State v. Streeter, 17 N.C. App. 48, 193 S.E.2d 347 (1972), aff'd, 283 N.C. 203, 195 S.E.2d 502 (1973).  

And Other Evidence Found Need Not Be Disregarded. - If, in the conduct of the limited weapons search, contraband or evidence of a crime is of necessity exposed, the officer is not required by the Fourth Amendment to disregard such contraband or evidence of crime. State v. Streeter, 17 N.C. App. 48, 193 S.E.2d 347 (1972), aff'd, 283 N.C. 203, 195 S.E.2d 502 (1973).  

Items So Obtained Are Not Excluded. - When law officers stopped to learn defendant's identity and his reason for being on deserted street near business establishments at 2:45 A.M., and the officers saw a bulge protruding from beneath defendant's shirt which appeared to be a gun, it was reasonable for the officers to conduct a limited protective search for weapons immediately, even if the officers had no probable cause to arrest defendant, and burglary tools necessarily exposed by the limited weapons search were lawfully obtained and not excluded by either U.S. Const., Amend. 4 or the State statute. State v. Streeter, 283 N.C. 203, 195 S.E.2d 502 (1973).  

Absence of a stop-and-frisk statute is not fatal to the authority of law-enforcement officers in North Carolina to stop suspicious persons for questioning and to search those persons for dangerous weapons, since those practices are valid under the common law. State v. Streeter, 283 N.C. 203, 195 S.E.2d 502 (1973).  

Arrest Without Warrant Must Be Valid for Search to Be Valid. - Although a search without a warrant is, within limits, permissible if incident to a lawful arrest, if an arrest without a warrant is to support an incidental search, the arrest must be made with probable cause. State v. Harris, 9 N.C. App. 649, 177 S.E.2d 445 (1970), aff'd, 279 N.C. 307, 182 S.E.2d 364 (1971).  

Evidence Obtained Following Illegal Warrantless Arrest. - Nothing in State law requires the exclusion of evidence obtained following an arrest which is constitutionally valid but illegal for failure to first obtain an arrest warrant. Defendant may, if so advised, redress his grievance for the warrantless arrest by a civil action for damages. State v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 (1973).  

Search and Seizure Must Be Substantially Contemporaneous with Arrest. - For a search and seizure incident to a lawful arrest to be constitutionally permissible, it must be substantially contemporaneous with the arrest. State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971).  

Search Made After Defendant Is in Custody Is Not Incident to Arrest. - A search yielding burglary tools cannot be justified as a search incident to defendant's arrest where the search was made after defendant was under arrest and in custody at the police station. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Search Held Not Remote in Time or Place. - Neither the removal of a female defendant to the jail nor the delay of 30 to 45 minutes waiting for the matron to search her made a search too remote in time or place to be invalid as a search incident to a lawful arrest. State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971).  

Officer May Continue Search After Interruption by Hostile Crowd. - Where the officers cut short that initial search because of a growing and hostile crowd, and the danger from possible concealed weapons was not entirely eliminated by the initial quick search, it was reasonable to continue the search at the police station. State v. Gibson, 15 N.C. App. 445, 190 S.E.2d 315 (1972).  

Search of Prison Escapees. - Once prison escapees are apprehended, it is entirely reasonable for the police to search them, and the fruits of that search are admissible in evidence in the case. State v. White, 21 N.C. App. 173, 203 S.E.2d 644, dismissed, 285 N.C. 595, 205 S.E.2d 726 (1974).  

Arrest Held Complete for Purposes of Search Incident Thereto. - Where it was not clear whether the arresting officers stated to the defendant that he was under arrest when they took him into custody, but where it was clear that defendant was deprived of his liberty when he was detained and later taken to jail, then his arrest was complete for purposes of making a search incident to the arrest. State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971).  

Search Incident to Warrantless Arrest Held Proper. - Where facts fully support the conclusion that the arresting officers had reasonable grounds to believe that defendant had committed a felony and unless defendant was apprehended, he might escape and destroy any narcotic drugs he had on his person, the arrest without a warrant was justified, and a search incident to the arrest was proper. State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971).  

III. SEARCH OF VEHICLE.

Warrantless Searches of Automobiles Not Regulated by General Statutes. - Warrantless searches of automobiles and seizures of contraband therefrom without consent are not per se regulated by the North Carolina General Statutes. State v. Summerlin, 35 N.C. App. 522, 241 S.E.2d 732, cert. denied, 294 N.C. 739, 244 S.E.2d 157 (1978).  

When Vehicle May Be Searched Without Warrant. - Automobiles and other conveyances may be searched without a warrant under circumstances that would not justify the search of a house, and a police officer in the exercise of his duties may search an automobile or other conveyance without a search warrant when the existing facts and circumstances are sufficient to support a reasonable belief that the automobile or other conveyance carries contraband materials. State v. Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971); State v. Faison, 17 N.C. App. 200, 193 S.E.2d 334 (1972).  

A warrantless search of a vehicle capable of movement out of the location or jurisdiction may be conducted by officers when they have probable cause to search and exigent circumstances make it impracticable to secure a search warrant. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973); State v. Summerlin, 35 N.C. App. 522, 241 S.E.2d 732, cert. denied, 294 N.C. 739, 244 S.E.2d 157 (1978); State v. Mitchell, 300 N.C. 305, 266 S.E.2d 605 (1980), cert. denied, 449 U.S. 1085, 101 S. Ct. 873, 66 L. Ed. 2d 810 (1981).  

Automobiles, because of their mobility, may be searched without a warrant upon facts not justifying a warrantless search of a residence or office; however, the officers conducting the search must have reasonable or probable cause to believe that they will find the instrumentality of a crime or evidence pertaining to a crime before they begin their warrantless search. State v. Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972).  

In recognition of the mobility of automobiles, a search of an automobile without a warrant is constitutionally permissible if there is probable cause to make the search. State v. Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972).  

A warrantless search of an automobile may be constitutionally reasonable if there is probable cause to make the search. State v. Mackey, 56 N.C. App. 468, 291 S.E.2d 663 (1982).  

Automobile Search Not Dependent on Right to Arrest. - The right to search an automobile on probable cause and the validity of the seizure are not dependent on the right to arrest. They are dependent on the reasonable cause the seizing officer has for belief that the contents of the automobile offend against the law. State v. Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972).  

And Proceeds on Different Theory. - The search of an automobile on probable cause proceeds on a theory entirely different from that justifying the search incident to an arrest. State v. Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972).  

Automobile May Be Searched Without Warrant or Held Pending Issuance. - If there is probable cause to search an automobile, the officer may either seize and hold the vehicle before presenting the probable-cause issue to a magistrate, or he may carry out an immediate search without a warrant. State v. Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972).  

Impoundment of Vehicle Pending Issuance of Warrant. - In a prosecution for rape, defendant could not complain that officers chose to afford defendant the protection of impounding his vehicle and keeping it locked and under custody until a search warrant could be obtained rather than seizing a knife which was in plain view on the dashboard of the car at the time the car was impounded. State v. Squire, 302 N.C. 112, 273 S.E.2d 688 (1981).  

Reasonable Cause for Stop and Search of Vehicle. - In a prosecution for felonious possession of marijuana, there was no merit to defendants' contention that an officer did not have reasonable suspicions based upon definite facts that defendants were engaged in or had engaged in criminal conduct when he stopped their vehicle, where the evidence tended to show that the officer noticed the defendants late at night in a seasonably unoccupied residential area, that the officer knew only one of the residences was occupied at that time of the year, and that the officer was aware of reports of "fire-lighting" deer in that area on several occasions. State v. Tillett, 50 N.C. App. 520, 274 S.E.2d 361, appeal dismissed, 302 N.C. 633, 280 S.E.2d 448 (1981).  

Absence of Connection Between Vehicle Searched and Evidence Sought. - Where from the facts as found by the trial court, officer knew of no connection between defendant's van and marijuana which had apparently been removed from a certain house, trial court properly concluded that officer did not have probable cause to search the van. State v. Mackey, 56 N.C. App. 468, 291 S.E.2d 663 (1982).  

IV. EVIDENCE IN PLAIN VIEW OR INADVERTENTLY DISCOVERED.

Section Incorporates Plain View Doctrine. - This section incorporated the United States Supreme Court "plain view" exception to the warrant requirement, which permits inclusion in evidence of the fruit of a legal, warrantless presence. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

Plain view doctrine is firmly established and consistently supported by both State and federal courts. State v. Smith, 289 N.C. 143, 221 S.E.2d 247 (1976), aff'd, 291 N.C. 505, 231 S.E.2d 663 (1977).  

Constitutional guaranty against unreasonable searches and seizures does not apply where a search is not necessary, and where the contraband subject matter is fully disclosed and open to the eye and the hand. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

Warrant Not Required Where Article Seized Is in Plain View. - The law does not prohibit a seizure without a warrant by an officer in the discharge of his official duties where the article seized is in plain view. State v. Robbins, 275 N.C. 537, 169 S.E.2d 858 (1969); State v. Parks, 14 N.C. App. 97, 187 S.E.2d 462 (1972); State v. Smith, 289 N.C. 143, 221 S.E.2d 247 (1976), aff'd, 291 N.C. 505, 231 S.E.2d 663 (1977).  

The "plain view" doctrine states that a law enforcement officer may properly seize evidence in plain view without a search warrant if the officer has prior justification for the intrusion onto the premises being searched, other than observing the object which is later contended to have been in plain view, and the incriminating evidence must be inadvertently discovered by the officer while on the premises. State v. Tillett, 50 N.C. App. 520, 274 S.E.2d 361, appeal dismissed, 302 N.C. 633, 280 S.E.2d 448 (1981).  

It is lawful and proper for an officer to seize an article in the discharge of his official duties without a warrant where the article is in plain view. State v. Powell, 11 N.C. App. 465, 181 S.E.2d 754 (1971).  

A search ordinarily involves prying into hidden places, and a seizure contemplates forcible dispossession. However, a police officer may seize and use what he sees in plain sight if he is at a place where he is lawfully entitled to be. State v. Fry, 13 N.C. App. 39, 185 S.E.2d 256 (1971), dismissed, 280 N.C. 495, 186 S.E.2d 514 (1972).  

Evidence obtained by officers without a search warrant is admissible in evidence where the articles are seized in plain view without necessity of search. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973); In re Horne, 50 N.C. App. 97, 272 S.E.2d 905 (1980).  

By being lawfully on the premises officers are entitled to seize such evidentiary objects connected with defendants as are in plain view. State v. Alford, 289 N.C. 372, 222 S.E.2d 222, death sentence vacated, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

Evidence of crime falling in the plain view of an officer who has a right to be in a position to have that view is subject to seizure and may be introduced into evidence. State v. Mitchell, 300 N.C. 305, 266 S.E.2d 605 (1980), cert. denied, 449 U.S. 1085, 101 S. Ct. 873, 66 L. Ed. 2d 810 (1981).  

Under § 15A-253, the statutory "plain view" doctrine is limited to the inadvertent discovery of items pursuant to a legal search under a valid warrant though these items are not specified in the search warrant. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

Constitutionally permissible seizures under the "plain view" exception to U.S. Const., Amend. IV protection against warrantless searches and seizures have been restricted under G.S. 15A-253 to those instances where the officer has legal justification to be at the place where he inadvertently sees a piece of evidence in plain view. The doctrine serves to supplement the prior justification. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

Plain view alone is not enough to justify warrantless seizure of evidence. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

Plain View Doctrine Applicable. - Where officer had legal justification to be at the place and in the position he was when he saw the evidence in plain view, the discovery of the evidence was inadvertent and clearly was not the result of a deliberate search, the evidence was immediately apparent and its discovery under the circumstances clearly would warrant a man of reasonable caution in believing that the defendant was in the possession of drugs and was hiding evidence which would incriminate him, and the officer's observation of the defendant's condition and the sight of part of the plastic bag which contained the white powdery substance was such as to give a reasonable man the belief that there was evidence of criminal activity present, to-wit, the possession of drugs, the trial court correctly denied defendant's motion to suppress, reasoning that the plain view doctrine was applicable and all elements were present. State v. Peck, 305 N.C. 734, 291 S.E.2d 637 (1982).  

Items Inadvertently Uncovered During Search Pursuant to Warrant. - Where a lawful search pursuant to a search warrant is being conducted, items uncovered during the course of this search may be seized if the items would have been seizable under previously announced rationales for warrantless, plain view seizures (i.e., the items were the instrumentalities and means by which a crime is committed, the fruits of crime such as stolen property, weapons by which escape of the person arrested might be effected, and property the possession of which is a crime, or were items for which probable cause existed to believe that they were evidence of criminal activity and would aid in a particular apprehension or conviction), and the items are discovered "inadvertently." The meaning of the inadvertence requirement is that there must be no intent on the part of investigators to search for and seize the contested items not named in the warrant. State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

Discovery of Other Contraband During Valid Search. - When officers are conducting a valid search for one type of contraband and find other types of contraband, the law is not so unreasonable as to require them to turn their heads. State v. Oldfield, 29 N.C. App. 131, 223 S.E.2d 569, cert. denied, 290 N.C. 96, 225 S.E.2d 325 (1976).  

Failure to Arrest for Crime Under Investigation When Evidence Is Discovered. - The failure of an officer to actually arrest a defendant for a traffic violation did not render inadmissible the evidence of possession of marijuana which was in plain view while the officer was investigating, before arrest, a crime that he had probable cause to believe had been committed in his presence. State v. Fry, 13 N.C. App. 39, 185 S.E.2d 256 (1971), dismissed, 280 N.C. 495, 186 S.E.2d 514 (1972).  

Evidence Exposed in Attempt to Hide It. - Where the defendant, in an apparent attempt to voluntarily dispose of heroin, unintentionally exposed it to the view of the officers, who then obtained it, it was not obtained in the course of an illegal search. State v. Powell, 11 N.C. App. 465, 181 S.E.2d 754 (1971).  

Seizure of contraband, such as burglary tools, does not require a warrant when its presence is fully disclosed without necessity of search. State v. Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971).  

Seizure of Car Found in Plain View. - A car reasonably believed to be the fruit, instrumentality or evidence of a crime can be seized whenever found in plain view. State v. Mitchell, 300 N.C. 305, 266 S.E.2d 605 (1980), cert. denied, 449 U.S. 1085, 101 S. Ct. 873, 66 L. Ed. 2d 810 (1981).  

§ 15A-241. Definition of search warrant.

Statute text

A search warrant is a court order and process directing a law-enforcement officer to search designated premises, vehicles, or persons for the purpose of seizing designated items and accounting for any items so obtained to the court which issued the warrant.  

History

(1868-9, c. 178, subch. 3, s. 38; Code, s. 1171; Rev., s. 3163; C.S., s. 4529; 1941, c. 53; 1949, c. 1179; 1955, c. 7; 1965, c. 377; 1969, c. 869, s. 8; 1973, c. 1286, s. 1.)

Annotations

Legal Periodicals. - For article discussing limits to search and seizure, see 15 N.C.L. Rev. 101 and 229 (1937).  

For note on requisites for a valid warrant to search for unlawfully possessed liquor, see 35 N.C.L. Rev. 424 (1957).  

For article "An Inquiry into Mapp v. Ohio in North Carolina," see 45 N.C.L. Rev. 119 (1966).  

For survey of search and seizure cases, see 45 N.C.L. Rev. 931 (1967).  

For article discussing the search and seizure provisions of Chapter 15A, see 52 N.C.L. Rev. 277 (1973).  

For survey of 1981 law on criminal procedure, see 60 N.C.L. Rev. 1302 (1982).  

CASE NOTES

Editor's Note. - Some of the cases below were decided under former similar provisions of Chapter 15 and earlier statutes.  

No Difference Between State Law and Requirements of U.S. Const., Amend. IV. - With regard to search warrants, there is no variance between the law of this State as declared by the decisions of the Supreme Court, and the requirements of U.S. Const., Amend. IV, as interpreted by the Supreme Court of the United States. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971), cert. denied, 414 U.S. 874, 38 L. Ed. 2d 114, 94 S. Ct. 157 (1973); State v. Miller, 282 N.C. 633, 194 S.E.2d 353 (1973).  

Same Requirements for Federal and State Warrants. - The same probable-cause standards under U.S. Const., Amends. IV and XIV apply to both federal and State warrants. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

"Search". - The term "search," as applied to searches and seizures, is an examination of a man's house or other buildings or premises, or of his person, with a view to the discovery of contraband or illicit or stolen property, or some evidence of guilt to be used in the prosecution of a criminal action for some crime or offense with which he is charged. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994); State v. Wooten, 18 N.C. App. 269, 196 S.E.2d 603, appeal dismissed, 283 N.C. 670, 197 S.E.2d 879 (1973).  

The term "search" implies some exploratory investigation, or an invasion and quest, a looking for or seeking out. The quest may be secret, intrusive, or accomplished by force. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

A search implies some sort of force, either actual or constructive, much or little. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

A "search" implies a prying into hidden places for that which is concealed and that the object searched for has been hidden or intentionally put out of the way. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

While it has been said that ordinarily searching is a function of sight, it is generally held that the mere looking at that which is open to view is not a "search." State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

A "search" implies an examination of one's premises or person with a view to the discovery of contraband or evidence of guilt to be used in prosecution of a criminal action and implies exploratory investigation or quest. State v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970), cert. denied, 404 U.S. 840, 92 S. Ct. 133, 30 L. Ed. 2d 74 (1971), overruled on other grounds, State v. Worsley, 336 N.C. 268, 443 S.E.2d 68 (1994).  

It is not a "search" when a police officer, investigating a violation of the traffic laws, opens the door of the vehicle involved when necessary to see the occupants thereof. State v. Fry, 13 N.C. App. 39, 185 S.E.2d 256 (1971), appeal dismissed, 280 N.C. 495, 186 S.E.2d 514 (1972).  

§ 15A-242. Items subject to seizure under a search warrant.

Statute text

An item is subject to seizure pursuant to a search warrant if there is probable cause to believe that it:  

(1) Is stolen or embezzled; or  

(2) Is contraband or otherwise unlawfully possessed; or  

(3) Has been used or is possessed for the purpose of being used to commit or conceal the commission of a crime; or  

(4) Constitutes evidence of an offense or the identity of a person participating in an offense.  

CASE NOTES

Section Codifies Federal Constitutional Requirements. - Provisions of Chapter 15A, particularly this section and G.S. 15A-253, are codifications of federal constitutional requirements. State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

Nontestimonial Identification Evidence. - In addition to a nontestimonial identification order pursuant to G.S. 15A-272 and this section, a search warrant is a proper method to obtain nontestimonial identification evidence from a defendant. State v. McLean, 47 N.C. App. 672, 267 S.E.2d 695 (1980).  

Trial court did not err in denying defendant's motion to suppress, as probable cause existed to seize videotapes from his bedroom closet that police discovered during a search of his residence after a confidential informant told police that drug offenses were occurring at defendant's residence; defendant admitted that he was pictured on the videotape having sex with women and the videotapes tended to show that defendant was in control of the residence where the evidence of criminal offenses was found. State v. Adams, 159 N.C. App. 676, 583 S.E.2d 689 (2003), appeal dismissed, 357 N.C. 659, 590 S.E.2d 272 (2003).  

Photographs and Letters Held Admissible as Evidence of Identity. - Where deputies searched a mobile home pursuant to a validly issued "occupant warrant" which specified heroin as the object of the search, and from the trailer's bathroom, a substance later determined to be heroin was seized, and after the heroin was discovered, letters and photographs which had been seen earlier were also taken from the adjoining bedroom, the photographs and letters were admissible into evidence pursuant to G.S. 15A-253 since under subdivision (4) of this section they constituted evidence of the identity of a person participating in an offense. State v. Williams, 299 N.C. 529, 263 S.E.2d 571 (1980).  

"Probable Cause" Defined. - Probable cause means that there must exist a reasonable ground to believe that the proposed search will reveal the presence upon the premises to be searched of the objects sought and that those objects will aid in the apprehension or conviction of the offender. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Where probable cause existed to support issuance of the search warrant for defendant's hair, saliva, and blood pursuant to this section, the State did not violate the defendant's rights, under N.C. Const., Art. I, § 20, by failing to obtain a nontestimonial identification order, pursuant to G.S. 15A-273, or to provide defendant with the right to counsel during the execution of the search warrant, under G.S. 15A-279(d). State v. Grooms, 353 N.C. 50, 540 S.E.2d 713 (2000), cert. denied, 534 U.S. 838, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001).  

Test for "staleness" of information on which a search warrant is based is whether the facts indicate that probable cause exists at the time the warrant is issued. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Before a search warrant may be issued, proof of probable cause must be established by facts so closely related to the time of issuance of the warrant so as to justify a finding of probable cause at that time. The general rule is that no more than a "reasonable" time may have elapsed. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Year-Old Information as to Possession of Marijuana. - As marijuana is a substance which can be easily concealed and moved about and which is likely to be disposed of or used, year-old information, which was the only evidence of residential possession by defendants was too stale to establish probable cause to search defendant's residence, even though the affidavit on which the search warrant was based also presented more recent information concerning defendant's drug activities. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Recent Possession of Stolen Items. - If the informant had stated to the affiant that recently he personally had seen stolen items in defendant's possession at his residence, affidavit would clearly suffice. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

§ 15A-243. Who may issue a search warrant.

Statute text

(a)  A search warrant valid throughout the State may be issued by:  

(1) A Justice of the Supreme Court.  

(2) A judge of the Court of Appeals.  

(3) A judge of the superior court.  

(b)  Other search warrants may be issued by:  

(1) A judge of the district court as provided in G.S. 7A-291.  

(2) A clerk as provided in G.S. 7A-180 and 7A-181.  

(3) A magistrate as provided in G.S. 7A-273.  

§ 15A-244. Contents of the application for a search warrant.

Statute text

Each application for a search warrant must be made in writing upon oath or affirmation. All applications must contain:  

(1) The name and title of the applicant; and  

(2) A statement that there is probable cause to believe that items subject to seizure under G.S. 15A-242 may be found in or upon a designated or described place, vehicle, or person; and  

(3) Allegations of fact supporting the statement. The statements must be supported by one or more affidavits particularly setting forth the facts and circumstances establishing probable cause to believe that the items are in the places or in the possession of the individuals to be searched; and  

(4) A request that the court issue a search warrant directing a search for and the seizure of the items in question.  

CASE NOTES


I. General Consideration.


II. Probable Cause.


III. Affidavits and Informants.

I. GENERAL CONSIDERATION.

Editor's Note. - Some of the cases below were decided under former similar provisions of Chapter 15 and earlier statutes.  

Language of Application for Warrant. - Because applications are normally submitted by police officers who do not have legal training, the language is to be construed in a common-sensical, nontechnical and realistic way. State v. Windham, 57 N.C. App. 571, 291 S.E.2d 876 (1982).  

Applications for search warrants, written by police officers often in haste, need not be drawn with syntactical precision which would try even the more learned grammarians. State v. Willis, 58 N.C. App. 617, 294 S.E.2d 330 (1982), aff'd, 307 N.C. 461, 298 S.E.2d 388 (1983).  

The warrant should describe with particularity the place to be searched since general warrants are repugnant to U.S. Const., Amend. IV, which has been applied to the states through incorporation in U.S. Const., Amend. XIV. State v. Atwell, 62 N.C. App. 643, 303 S.E.2d 402 (1983).  

Warrant May Be Based on Information Not Competent as Evidence. - A valid search warrant may be issued on the basis of an affidavit setting forth information which may not be competent as evidence in a criminal trial. State v. Dailey, 33 N.C. App. 600, 235 S.E.2d 917, appeal dismissed, 293 N.C. 362, 237 S.E.2d 849 (1977).  

The good faith exception to the exclusionary rule only arises upon the exclusion of evidence based upon federal constitutional grounds. State v. Hyleman, 324 N.C. 506, 379 S.E.2d 830 (1989).  

Warrant held valid despite absence of magistrate's signature. See State v. Flynn, 33 N.C. App. 492, 235 S.E.2d 424, cert. denied, 293 N.C. 255, 237 S.E.2d 537 (1977).  

II. PROBABLE CAUSE.

A search warrant can only be issued upon a determination of probable cause. The person who makes that determination must be a neutral and detached magistrate instead of the officer engaged in the often competitive enterprise of ferreting out crime. State v. Atwell, 62 N.C. App. 643, 303 S.E.2d 402 (1983).  

The requirement that a search warrant be based on probable cause is grounded in both constitutional and statutory authority. State v. Fernandez, 346 N.C. 1, 484 S.E.2d 350 (1997).  

"Probable Cause" Defined. - Probable cause for a search can be defined to be a reasonable ground of suspicion, supported by circumstances sufficiently strong in themselves to warrant a cautious man in believing the accused to be guilty. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Probable cause means a reasonable ground to believe that the proposed search will reveal the presence upon the premises to be searched of the objects sought and that those objects will aid in the apprehension or conviction of the offender. 

Within the meaning of G.S. 15A-243 through 15A-245, probable cause may be defined as a reasonable ground to believe that the proposed search will reveal the presence, upon the premises to be searched, of the objects sought and that those objects will aid in the apprehension or conviction of the offender. State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

Probable cause, as used in U.S. Const., Amend. IV, subdivision (2) of this section, and G.S. 15A-245, means a reasonable ground to believe that the proposed search will reveal the presence upon the premises to be searched of the objects sought and that those objects will aid in the apprehension or conviction of the offender. State v. Harris, 43 N.C. App. 184, 258 S.E.2d 415 (1979).  

If the apparent facts set out in an affidavit for a search warrant are such that a reasonably discreet and prudent man would be led to believe that there was a commission of the offense charged, there is probable cause justifying the issuance of a search warrant. State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

"Probable cause" and "reasonable ground to believe" are substantially equivalent terms. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Question Is Existence of Reasonable Grounds for Affiant's Belief. - The determination of the existence of probable cause is not concerned with the question of whether the offense charged has been committed in fact, or whether the accused is guilty or innocent, but only with whether the affiant has reasonable grounds for his belief. State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

Probable Cause Determined in Light of Particular Circumstances. - Probable cause is a pragmatic question to be determined in each case in the light of the particular circumstances and the particular offense involved. State v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Observations of fellow officers engaged in the same investigation are plainly a reliable basis for a warrant applied for by one of their number. State v. Horner, 310 N.C. 274, 311 S.E.2d 281 (1984).  

Probable cause does not mean actual and positive cause, nor does it import absolute certainty. State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979); State v. Arrington, 311 N.C. 633, 319 S.E.2d 254 (1984).  

Probable cause does not deal in certainties, but deals rather in probabilities which are factual and practical considerations of everyday life upon which reasonable and prudent men may act. State v. Dailey, 33 N.C. App. 600, 235 S.E.2d 917, appeal dismissed, 293 N.C. 362, 237 S.E.2d 849 (1977).  

Probable cause is concerned with probabilities, the practical considerations of everyday life upon which reasonable and prudent men act. State v. Horner, 310 N.C. 274, 311 S.E.2d 281 (1984).  

Sworn Statement Required for Probable Cause Warrant. - A magistrate issuing a warrant can base a finding of probable cause only on statements of fact confirmed by oath or affirmation of the party making the statement, or on information which the magistrate records or contemporaneously summarizes in the record. The necessity of a sworn statement is consistent with existing case law. State v. Heath, 73 N.C. App. 391, 326 S.E.2d 640 (1985).  

Probable cause may be based upon hearsay evidence. The officer making the affidavit may do so in reliance upon information reported to him by other officers in the performance of their duties. State v. Horner, 310 N.C. 274, 311 S.E.2d 281 (1984).  

In applying the "totality of the circumstances" test, great deference should be paid a magistrate's determination of probable cause and after-the-fact scrutiny should not take the form of a de novo review. State v. Graham, 90 N.C. App. 564, 369 S.E.2d 615 (1988).  

When Evidence of Previous Criminal Activity Supports Warrant. - Generally, two factors determine whether evidence of previous criminal activity is sufficient to later support search warrant:  (1) the amount of the criminal activity, and (2) the time period over which the activity occurred.  Absent additional facts tending to show otherwise, a one-shot type of crime, such as a single instance of possession or sale of some contraband, will support a finding of probable cause only for a few days at best.  However, where affidavit properly recites facts indicating activity of protracted and continuous nature, a course of conduct, the passage of time becomes less significant. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Determination of Whether Evidence Is Stale. - When evidence of previous criminal activity is advanced to support a finding of probable cause, further examination must be made to determine if the evidence of prior activity is stale. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Continuity of offense may be the most important factor in determining whether probable cause is valid or stale. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

There was sufficient probable cause where search warrant was issued in reliance upon recitation in affidavit of a controlled purchase of cocaine six days prior to the date of application. State v. Ledbetter, 120 N.C. App. 117, 461 S.E.2d 341 (1995).  

There was probable cause to issue warrants where affidavits were submitted by police officers and volunteers who played bingo and observed payoffs for bingo and slot machines. State v. Crabtree, 126 N.C. App. 729, 487 S.E.2d 575 (1997).  

As to sufficiency of information concerning location of objects, see State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Inference Upheld. - Where suspect, previously convicted of selling drugs, had within a ten-day period rented three different motel rooms, each time for several days, in a city in which he had a local address, and at two of those locations he had sold cocaine, based on these facts, it was reasonable to infer that when suspect occupied third room, he still possessed the cocaine. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Sufficiency of Probable Cause. - For resolving questions arising under N.C. Const., Art. I, § 20 with regard to the sufficiency of probable cause to support the issuance of a search warrant, the Supreme Court of North Carolina adopts the totality of circumstances test of Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983) and Massachusetts v. Upton, 466 U.S. 727, 104 S. Ct. 2085, 80 L. Ed. 2d 721 (1984) and rejects the two-pronged test of Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964) and Spinelli v. United States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969). State v. Arrington, 311 N.C. 633, 319 S.E.2d 254 (1984); State v. White, 87 N.C. App. 311, 361 S.E.2d 301 (1987), aff'd in part and rev'd in part, 322 N.C. 770, 370 S.E.2d 390, cert. denied, 488 U.S. 958, 109 S. Ct. 399, 102 L. Ed. 2d 387 (1988), modified on other grounds, 322 N.C. 770, 370 S.E.2d 390, cert. denied, 488 U.S. 958, 109 S. Ct. 399, 102 L. Ed. 2d 387 (1988).  

Where magistrate had before him evidence (1) that suspect had a pound of marijuana in her home a week earlier, (2) that suspect had sold marijuana the day warrant was issued, and (3) that suspect had a prior history of involvement with drugs (and was still on probation for violation of the Controlled Substances Act), there was a substantial basis to support a finding of probable cause for issuance of a search warrant. State v. Beam, 325 N.C. 217, 381 S.E.2d 327 (1989).  

Facts were sufficient under the "totality of the circumstances" test to support a finding of probable cause when officers received information from an informant who admitted past use of cocaine and who had previously given information that led to the arrest of at least six people, since the information provided a substantial basis for the probability that cocaine was present in the described residence and had been sold there within the preceding 48 hours. State v. Graham, 90 N.C. App. 564, 369 S.E.2d 615 (1988).  

A trained law enforcement officer need not swear to his ability to recognize an illegal substance in order for his observation to be deemed reliable by the issuing magistrate. State v. Leonard, 87 N.C. App. 448, 361 S.E.2d 397 (1987).  

III. AFFIDAVITS AND INFORMANTS.

Sufficiency of Affidavit Generally. - The affidavit is sufficient if it supplies reasonable cause to believe that the proposed search for evidence of the commission of the designated criminal offense will reveal the presence upon the described premises of the objects sought and that they will aid in the apprehension or conviction of the offender. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. English, 27 N.C. App. 545, 219 S.E.2d 549 (1975); State v. Riddick, 291 N.C. 399, 230 S.E.2d 506 (1976), motion for reconsideration denied, 293 N.C. 261, 247 S.E.2d 234 (1977); State v. Armstrong, 33 N.C. App. 52, 234 S.E.2d 197 (1977); State v. Windham, 57 N.C. App. 571, 291 S.E.2d 876 (1982); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982); State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982); State v. Warren, 59 N.C. App. 264, 296 S.E.2d 671, modified on other grounds, 309 N.C. 224, 306 S.E.2d 446 (1983); State v. Arrington, 311 N.C. 633, 319 S.E.2d 254 (1984).  

The facts set forth in an affidavit for a search warrant must be such that a reasonably discreet and prudent person would rely upon them before they will be held to provide probable cause justifying the issuance of a search warrant. State v. Arrington, 311 N.C. 633, 319 S.E.2d 254 (1984).  

Affidavit Must Indicate Underlying Circumstances. - To supply reasonable cause to believe the objects sought are on the described premises, the affidavit supporting a search warrant must provide the magistrate with underlying circumstances from which to judge the validity of the informant's conclusion that the articles sought are at the place to be searched. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

Affidavit need not contain all the evidence properly presented to the issuing official. State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972); State v. Bandy, 15 N.C. App. 175, 189 S.E.2d 771, appeal dismissed, 281 N.C. 759, 191 S.E.2d 357 (1972); State v. Hayes, 291 N.C. 293, 230 S.E.2d 146 (1976).  

But It Should Contain Material and Essential Facts. - The better practice would be for the issuing official to require that the affidavit contain the material and essential facts (but not all the evidentiary details) necessary to support the finding of probable cause before issuing a search warrant. State v. Flowers, 12 N.C. App. 487, 183 S.E.2d 820, cert. denied, 279 N.C. 728, 184 S.E.2d 885 (1971).  

Section Does Not Require Separate Writing Labelled "Affidavit". - Although a separate paper identified as an affidavit was not submitted with officers' sworn application, statutory requirements were met and search warrant was properly issued; this section does not require that an officer submit a separate sworn writing labelled "Affidavit" even when its contents would be a verbatim duplication of the sworn statement in the application. State v. Marshall, 94 N.C. App. 20, 380 S.E.2d 360, appeal dismissed and cert. denied, 325 N.C. 275, 384 S.E.2d 526 (1989).  

Purely Conclusory Affidavit Insufficient. - Probable cause cannot be shown by affidavits which are purely conclusory, stating only the affiant's or an informer's belief that probable cause exists without detailing any of the "underlying circumstances" upon which that belief is based. Recital of some of the underlying circumstances in the affidavit is essential if the magistrate is to perform his detached function and not serve merely as a rubber stamp for the police. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. Guffey, 31 N.C. App. 515, 229 S.E.2d 837 (1976).  

Probable cause cannot be shown by affidavits which are purely conclusory and do not set forth any of the underlying circumstances upon which that conclusion is based. State v. English, 27 N.C. App. 545, 219 S.E.2d 549 (1975).  

A search warrant cannot be issued upon affidavits which are purely conclusory and which do not state underlying circumstances upon which the affiant's belief of probable cause is founded; there must be facts or circumstances in the affidavit which implicate the premises to be searched. State v. Rook, 304 N.C. 201, 283 S.E.2d 732 (1981), cert. denied, 455 U.S. 1038, 102 S. Ct. 1741, 72 L. Ed. 2d 155 (1982).  

Probable cause cannot be shown by affidavits which are purely conclusory. An affidavit which merely states the affiant's belief that probable cause exists without detailing any of the underlying circumstances is insufficient. A recital of some of the underlying circumstances in the affidavit is necessary if the magistrate is to perform his proper function. State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

The application for the warrant must allege facts by which the magistrate can determine whether there is probable cause to support the warrant. Mere conclusions of the officer applying for the warrant or of the informant are not sufficient. State v. Willis, 58 N.C. App. 617, 294 S.E.2d 330 (1982), aff'd, 307 N.C. 461, 298 S.E.2d 388 (1983).  

Affidavit in support of application for a search warrant did not comply with the standard in G.S. 15A-244(2) where it made mere conclusions that probable cause existed and was unsupported by particular facts. State v. McHone, 158 N.C. App. 117, 580 S.E.2d 80 (2003).  

There is a presumption of validity with respect to the affidavit supporting a search warrant. State v. Fernandez, 346 N.C. 1, 484 S.E.2d 350 (1997).  

The application for a search warrant submitted to the judge by a detective in the murder investigation, which eventually implicated the defendant, met the requirements of this section; although the application itself did not state on its face that it was sworn, the trial court found that the detective was sworn and signed the attached sworn affidavit in the judge's presence. State v. McCord, 140 N.C. App. 634, 538 S.E.2d 633 (2000), review denied, 353 N.C. 392 (2001).  

Issuing Officer May Not Rely on Mere Conclusions. - The issuing officer must judge for himself the persuasiveness of the facts relied on by a complaining officer to show probable cause. He should not accept without question the complainant's mere conclusion. State v. Guffey, 31 N.C. App. 515, 229 S.E.2d 837 (1976); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

Affidavits must establish a nexus between the objects sought and the place to be searched. Usually this connection is made by showing that criminal activity actually occurred at the location to be searched or that fruits of a crime that occurred elsewhere are observed at certain place. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Application for a search warrant failed to comply with this section where the affiant failed to state what information he received from informants during and after purchase of cocaine; and where the affidavit failed to disclose any facts that would lead affiant or a magistrate to reasonably believe that identified currency and contraband were at defendant's residence. State v. Hyleman, 324 N.C. 506, 379 S.E.2d 830 (1989).  

Requirements Where Affidavit Based on Hearsay. - The affidavit may be based on hearsay information and need not reflect the direct personal observations of the affiant; but the affidavit in such case must contain some of the underlying circumstances from which the affiant's informer concluded that the articles sought were where the informer claimed they were, and some of the underlying circumstances from which the affiant concluded that the informer was credible and his information reliable. State v. Dailey, 33 N.C. App. 600, 235 S.E.2d 917, appeal dismissed, 293 N.C. 362, 237 S.E.2d 849 (1977).  

If the affidavit is based on hearsay information, then it must contain the circumstances underlying the informer's reliability and the basis for the informer's belief that a search will recover the objects sought by the police. State v. Crawford, 104 N.C. 591, 410 S.E.2d 499 (1991).  

Insufficient Affidavit Invalidates Warrant. - The failure of the affidavit to establish reasonable grounds to believe that the crime was occurring on the premises to be searched invalidates the warrant issued thereon. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972).  

Establishment of Informant's Reliability. - An officer's statement in an affidavit to obtain a search warrant that a reliable and confidential informant who furnished information to him has been used by (another named officer) in the past and that information given by the source has proven correct in all cases met the minimum standard for setting forth the circumstances from which the affiant concluded that the informant was reliable. State v. Williams, 49 N.C. App. 184, 270 S.E.2d 604 (1980), appeal dismissed, 301 N.C. 726, 276 S.E.2d 287 (1981).  

Where the affidavit contained information to establish that the informant had been to defendants' residence within 48 hours before the application for the warrant was presented to the magistrate and had personally observed defendants' brother in possession of cocaine, and where the affidavit revealed that the informant was familiar with the appearance of cocaine prepared for sale, and where the informant was known to the affiants for a period of six months to one and one-half years and had provided reliable information which had resulted in numerous drug arrests, the affidavit contained sufficient details to support informant's credibility and a finding of probable cause. State v. King, 92 N.C. App. 75, 373 S.E.2d 566 (1988).  

Police Officer May Rely on Information Reported by Other Officers. - The police officer making the affidavit may do so in reliance upon information reported to him by other officers in the performance of their duties. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); State v. Dailey, 33 N.C. App. 600, 235 S.E.2d 917, appeal dismissed, 293 N.C. 362, 237 S.E.2d 849 (1977).  

The police officer may state in his affidavit reports made to him by competent experts, such as the personnel of the FBI laboratories, concerning their examinations of materials forwarded by him to them for such examination and report. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971).  

What Tip Must Show. - It is essential that the informant's tip reveal that the objects sought are on the premises to be searched. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

When the application for a search warrant is based on an informant's tip, however, it must meet the two-prong test developed by the Supreme Court in Spinelli v. United States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969), and Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964). First, the affidavit must set forth sufficient underlying circumstances to permit a neutral and detached magistrate to understand how the informant reached his conclusion. Second, the affidavit must establish the reliability of the informant. This can be done by showing prior use and reliability of the informant, a declaration against his penal interest, clear and precise details in the tip indicating personal observation and knowlege of the location of the evidence, or membership of the informant in a reliable group like the clergy. State v. Atwell, 62 N.C. App. 643, 303 S.E.2d 402 (1983).  

Absent a statement claiming personal observation or otherwise detailing the manner in which the information was gathered, it is especially important that the tip describe the accused's criminal activity in sufficient detail that the magistrate may know that he is relying on something more substantial than a casual rumor or an accusation based merely on an individual's general reputation. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

If the informant has recently personally seen stolen items in defendant's possession at his residence, and states this to the affiant, the affidavit would clearly suffice. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

Bad Faith Required to Contest Validity of Warrant. - A claim is not established merely by evidence that contradicts assertions contained in the affidavit, or even that shows the affidavit contains false statements; rather, the evidence must establish facts from which the finder of fact might conclude that the affiant alleged the facts in bad faith. State v. Fernandez, 346 N.C. 1, 484 S.E.2d 350 (1997).  

§ 15A-245. Basis for issuance of a search warrant; duty of the issuing official.
Statute text

(a)  Before acting on the application, the issuing official may examine on oath the applicant or any other person who may possess pertinent information, but information other than that contained in the affidavit may not be considered by the issuing official in determining whether probable cause exists for the issuance of the warrant unless the information is either recorded or contemporaneously summarized in the record or on the face of the warrant by the issuing official.  

(b)  If the issuing official finds that the application meets the requirements of this Article and finds there is probable cause to believe that the search will discover items specified in the application which are subject to seizure under G.S. 15A-242, he must issue a search warrant in accordance with the requirements of this Article. The issuing official must retain a copy of the warrant and warrant application and must promptly file them with the clerk. If he does not so find, the official must deny the application.  

CASE NOTES


I. General Consideration.


II. Probable Cause.


III. Affidavits.


IV. Informants.

I. GENERAL CONSIDERATION.

Editor's Note. - Some of the cases below were decided under former similar provisions of Chapter 15 and earlier statutes.  

Former § 15-26 Compared. - It was not necessary under former G.S. 15-26 that the affidavit contain within itself all the evidence properly presented to the magistrate. State v. Woods, 26 N.C. App. 584, 216 S.E.2d 492, cert. denied, 288 N.C. 396, 218 S.E.2d 469 (1975).  

Sworn Statement Required for Probable Cause Warrant. - A magistrate issuing a warrant can base a finding of probable cause only on statements of fact confirmed by oath or affirmation of the party making the statement, or on information which the magistrate records or contemporaneously summarizes in the record. The necessity of a sworn statement is consistent with existing case law. State v. Heath, 73 N.C. App. 391, 326 S.E.2d 640 (1985).  

Magistrate is required to determine presence or absence of probable cause upon the information before him. State v. Windham, 57 N.C. App. 571, 291 S.E.2d 876 (1982).  

Independent Determination by Issuing Official Required. - A magistrate, by simply signing without reading the paper which a police officer places before him, utterly fails to perform the important judicial function which it is his duty to perform as a neutral and detached magistrate of making his own independent determination from the affidavit submitted to him whether probable cause exists for issuance of the search warrant. State v. Miller, 16 N.C. App. 1, 190 S.E.2d 888 (1972), modified, 282 N.C. 633, 194 S.E.2d 353 (1973).  

Sufficiency of Affidavit Not Determined by Affiant. - Whether the affidavit is sufficient to show probable cause must be determined by the issuing magistrate rather than the affiant. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

Facts Outside Written Affidavit May Be Considered. - The judicial officer's attention is not limited to those facts recited in a written affidavit taken under oath. State v. Howell, 18 N.C. App. 610, 197 S.E.2d 616 (1973).  

When Testimony of Witnesses Necessary. - If the affidavit indicates the basis for the finding of probable cause, but is not in itself sufficient to establish probable cause, testimony of witnesses will be necessary to establish whether there was in fact sufficient evidence before the magistrate to justify his finding of probable cause to issue the search warrant. State v. Logan, 18 N.C. App. 557, 197 S.E.2d 238 (1973), cert. denied and appeal dismissed, 285 N.C. 666, 207 S.E.2d 752 (1974), overruled on other grounds, State v. Harris, 25 N.C. App. 404, 213 S.E.2d 414 (1975).  

Evidence Properly Heard Under Subsection (a). - Albeit subsection (a) of this section places restrictions upon what information can be used by the magistrate in finding probable cause, the trial judge did not go beyond the permissible scope of inquiry when he heard evidence on the issue of a typographical error in the year date. State v. Beddard, 35 N.C. App. 212, 241 S.E.2d 83 (1978).  

Magistrate's determination of probable cause should be paid great deference by reviewing court. State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972); State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972).  

Reviewing courts are to pay deference to judicial determinations of probable cause. State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

And Will Be Sustained Where There Was a Substantial Basis for It. - When a search is based upon a magistrate's rather than a police officer's, determination of probable cause, the reviewing court will accept evidence of a less judicially competent or persuasive character than would have justified an officer in acting on his own without a warrant, and will sustain the judicial determination so long as there was substantial basis for the magistrate to conclude that the articles searched for were probably present. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971).  

The scope of the court's review of the magistrate's determination of probable cause is not confined to the affidavit alone. State v. Hicks, 60 N.C. App. 116, 298 S.E.2d 180 (1982), cert. denied, 300 N.C. 579, 300 S.E.2d 553 (1983).  

It is always appropriate for the trial court to conduct a hearing on a motion to suppress. In such hearing the burden of proof is on the State. The State is not relegated to producing or introducing the search warrant alone, but may offer other evidence to show probable cause existed at the time of the issuing of the search warrant, if in truth it has any to offer. State v. Hicks, 60 N.C. App. 116, 298 S.E.2d 180 (1982), cert. denied, 300 N.C. 579, 300 S.E.2d 553 (1983).  

Ordinarily, a search warrant will be presumed regular on appeal if irregularity does not appear on the face of the record, and when the search warrant does not appear of record, it is assumed in all respects regular on appeal. Furthermore, the wording of U.S. Const., Amend. IV would indicate that a valid search warrant is prima facie evidence of the reasonableness of the search. State v. Lombardo, 52 N.C. App. 316, 278 S.E.2d 318, cert. denied, 304 N.C. 199, 285 S.E.2d 106 (1981), modified, 306 N.C. 594, 295 S.E.2d 399 (1982).  

Corporations have never possessed the kind of protection under U.S. Const., Amend. IV accorded to persons and their homes. Corporations' special status as creatures of the state exposes them to exhaustive state scrutiny in exchange for the privilege of state recognition. In re Superior Court Order, 70 N.C. App. 63, 318 S.E.2d 843 (1984), rev'd on other grounds, 315 N.C. 378, 338 S.E.2d 307 (1986).  

Failure to File with Clerk Did Not Require Suppression. - Although application and search warrant were not filed with the clerk as required by statute, the violation did not require that the seized evidence be suppressed; the failure to timely file these documents with the clerk after the warrant was issued did not rise to the level of a constitutional violation that would require suppression under G.S. 15A-974(2). State v. Marshall, 94 N.C. App. 20, 380 S.E.2d 360, appeal dismissed and cert. denied, 325 N.C. 275, 384 S.E.2d 526 (1989).  

Anticipatory Warrant. - An anticipatory warrant must set out, on its face, conditions that are explicit, clear, and narrowly drawn so as to avoid misunderstanding or manipulation by government agents. State v. Smith, 124 N.C. App. 565, 478 S.E.2d 237 (1996).  

Triggering Event of Anticipatory Warrant. - An anticipatory warrant must minimize the officer's discretion in deciding whether or not the "triggering event" has occurred to almost ministerial proportions. State v. Smith, 124 N.C. App. 565, 478 S.E.2d 237 (1996).  

Sure Course Rule. - The sure course rule is a stand-in for the actual presence of the illegal item at the locus to be searched. This proxy for actual presence ensures that no undue delegation of the power to find probable cause passes from magistrate to government agent. State v. Smith, 124 N.C. App. 565, 478 S.E.2d 237 (1996).  

Under the sure and irreversible course to destination rule, the contraband must be on a sure, irreversible course to the situs of the intended search, and any future search of the destination must be made expressly contingent upon the contraband's arrival there. State v. Smith, 124 N.C. App. 565, 478 S.E.2d 237 (1996).  

II. PROBABLE CAUSE.

"Probable Cause" Defined. - Probable cause under U.S. Const., Amend. IV exists where the facts and circumstances within the affiant's knowledge, and of which he has reasonably trustworthy information, are sufficient unto themselves to warrant a man of reasonable caution to believe that an offense has been or is being committed. State v. Flowers, 12 N.C. App. 487, 183 S.E.2d 820, cert. denied, 279 N.C. 728, 184 S.E.2d 885 (1971).  

If the apparent facts set out in an affidavit for a search warrant are such that a reasonably discreet and prudent man would be led to believe that there was a commission of the offense charged, there is probable cause justifying the issuance of a search warrant. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

Within the meaning of U.S. Const., Amend. IV, and G.S. 15A-243 through this section, probable cause means a reasonable ground to believe that the proposed search will reveal the presence, upon the premises to be searched, of the objects sought and that those objects will aid in the apprehension or conviction of the offender. State v. Riddick, 291 N.C. 399, 230 S.E.2d 506 (1976), motion for reconsideration denied, 293 N.C. 261, 247 S.E.2d 234 (1977); State v. Dailey, 33 N.C. App. 600, 235 S.E.2d 917, appeal dismissed, 293 N.C. 362, 237 S.E.2d 849 (1977); State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979); State v. Jones, 299 N.C. 298, 261 S.E.2d 860 (1980); State v. Sheetz, 46 N.C. App. 641, 265 S.E.2d 914 (1980); State v. Rook, 304 N.C. 201, 283 S.E.2d 732 (1981), cert. denied, 455 U.S. 1038, 102 S. Ct. 1741, 72 L. Ed. 2d 155 (1982); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

Probable cause, as used in U.S. Const., Amend. IV, G.S. 15A-244(2) and this section, means a reasonable ground to believe that the proposed search will reveal the presence upon the premises to be searched of the objects sought and that those objects will aid in the apprehension or conviction of the offender. State v. Harris, 43 N.C. App. 184, 258 S.E.2d 415 (1979).  

The probable cause prerequisite to the issuance of a search warrant exists when there is reasonable ground to believe that the proposed search will reveal the presence of objects which will aid in the apprehension or conviction of an offender. 

Probable cause to search and seize requires facts and circumstances within the police officer's knowledge based on reasonable and trustworthy information that a search of a particular area will reveal objects being sought in connection with criminal activity or objects which will aid the police in apprehending and convicting a criminal offender. State v. Cooke, 54 N.C. App. 33, 282 S.E.2d 800 (1981), aff'd, 306 N.C. 132, 291 S.E.2d 618 (1982).  

Probable cause deals with probabilities which are factual and practical considerations of everyday life upon which reasonable and prudent men may act. 

In dealing with probable cause, as the very name implies, the Supreme Court deals with probabilities. These are not technical; they are the factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act. State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971).  

Probable cause does not mean actual and positive cause, nor does it import absolute certainty. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

Probable Cause Depends on Circumstances. - Whether probable cause exists for the issuance of a search warrant depends upon a practical assessment of the relevant circumstances. State v. Jones, 299 N.C. 298, 261 S.E.2d 860 (1980); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

The standard for determining probable cause for issuance of a search warrant based on information from informants is the totality of the circumstances analysis that traditionally has informed probable cause determinations. State v. Craver, 70 N.C. App. 555, 320 S.E.2d 431 (1984).  

The totality of the circumstances analysis mandates a practical, common sense determination of probable cause. State v. Craver, 70 N.C. App. 555, 320 S.E.2d 431 (1984).  

Question Is Existence of Reasonable Grounds for Belief. - The determination of the existence of probable cause is not concerned with the question of whether the offense charged has been committed in fact, or whether the accused is guilty or innocent, but only with whether the affiant has reasonable grounds for his belief. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. Eutsler, 41 N.C. App. 182, 254 S.E.2d 250, cert. denied, 297 N.C. 614, 257 S.E.2d 438 (1979).  

When Facts Furnish Sufficient Basis for Issuance of Warrant. - If the facts before the magistrate supply reasonable cause to believe that the proposed search for evidence of the commission of the designated criminal offense will reveal the presence upon the described premises of the objects sought and that they will aid in the apprehension or conviction of the offender, it is sufficient basis for the issuance of the search warrant. State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972); State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972); State v. Riddick, 291 N.C. 399, 230 S.E.2d 506 (1976), motion for reconsideration denied, 293 N.C. 261, 247 S.E.2d 234 (1977); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

Resolution of Doubtful Cases. - Although in a particular case it may not be easy to determine when an affidavit demonstrates the existence of probable cause, the resolution of doubtful or marginal cases in this area should be largely determined by the preference to be accorded to warrants. State v. Altman, 15 N.C. App. 257, 189 S.E.2d 793 (1972); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

Each case must be decided on its own facts and reviewing courts are to pay deference to judicial determinations of probable cause. The resolution of doubtful or marginal cases in this area should be largely determined by the preference to be accorded to warrants. State v. Jones, 299 N.C. 298, 261 S.E.2d 860 (1980).  

When Evidence of Previous Criminal Activity Supports Warrant. - Generally, two factors determine whether evidence of previous criminal activity is sufficient to later support search warrant:  (1) the amount of the criminal activity, and (2) the time period over which the activity occurred.  Absent additional facts tending to show otherwise, a one-shot type of crime, such as a single instance of possession or sale of some contraband, will support a finding of probable cause only for a few days at best.  However, where affidavit properly recites facts indicating activity of a protracted and continuous nature, a course of conduct, the passage of time becomes less significant. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Need to Determine If Evidence Is Stale. - When evidence of previous criminal activity is advanced to support finding of probable cause, further examination must be made to determine if evidence of prior activity is stale. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Continuity of offense may be the most important factor in determining whether probable cause is valid or stale. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Inference Upheld. - Where suspect, previously convicted of selling drugs, had within a ten-day period rented three different motel rooms, each time for several days, in a city in which he had a local address, and at two of those locations he had sold cocaine, based on these facts, it was reasonable to infer that when suspect occupied third room, he still possessed the cocaine. State v. McCoy, 100 N.C. App. 574, 397 S.E.2d 355 (1990).  

Test for "staleness" of information on which a search warrant is based is whether the facts indicate that probable cause exists at the time the warrant is issued. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Probable cause must be based on facts gathered in close enough proximity to the time of the issuance of the warrant as to justify a finding of probable cause at that time; but whether this test is met is to be determined on the facts of each case. State v. Windham, 57 N.C. App. 571, 291 S.E.2d 876 (1982).  

Before a search warrant may be issued, proof of probable cause must be established by facts so closely related to the time of issuance of the warrant so as to justify a finding of probable cause at that time. The general rule is that no more than a "reasonable" time may have elapsed. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Common sense is the ultimate criterion in determining the degree of evaporation of probable cause. The significance of the length of time between the point probable cause arose and when the warrant issued depends largely upon the property's nature, and should be contemplated in view of the practical consideration of everyday life. State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

Double Hearsay in Application. - Where the application for a warrant contained "double hearsay," but did not adequately explain why this "double hearsay" was credible, the information contained in the affidavit and on the face of the warrant was inadequate to establish that probable cause existed for the issuance of the warrant. State v. Styles, 116 N.C. App. 479, 448 S.E.2d 385, petition denied, 339 N.C. 620, 454 S.E.2d 265 (1995).  

Twenty-four hour span between informant's contact with defendant and issuance of warrant did not render the information so stale as to fail to establish probable cause. State v. Windham, 57 N.C. App. 571, 291 S.E.2d 876 (1982).  

Year-Old Information as to Possession of Marijuana. - As marijuana is a substance which can be easily concealed and moved about and which is likely to be disposed of or used, year-old information, which was the only evidence of residential possession by defendants was too stale to establish probable cause to search defendant's residence, even though the affidavit on which the search warrant was based also presented more recent information concerning defendant's drug activities. State v. Lindsey, 58 N.C. App. 564, 293 S.E.2d 833 (1982).  

Probable Cause May Be Based on Evidence Not Competent in Trial. - A finding of probable cause for the issuance of search warrants may rest upon evidence which is not competent in a criminal trial. State v. Flowers, 12 N.C. App. 487, 183 S.E.2d 820, cert. denied, 279 N.C. 728, 184 S.E.2d 885 (1971).  

A valid search warrant may be issued upon the basis of an affidavit setting forth information which may not be competent as evidence. 

As to use of electronic tracking beepers to establish probable cause, see State v. Hendricks, 43 N.C. App. 245, 258 S.E.2d 872 (1979), cert. denied, 299 N.C. 123, 262 S.E.2d 6 (1980).  

Probable Cause to Be Based Solely on Affidavit Where Witness Did Not Recall Speaking to Judge. - Where the sole witness who appeared before district judge at the time search warrant was issued had no independent recollection of speaking with the judge about this warrant, a finding of probable cause had to be based solely upon the allegations in the affidavit. State v. Campbell, 14 N.C. App. 493, 188 S.E.2d 560, aff'd, 282 N.C. 125, 191 S.E.2d 752 (1972).  

Triggering Events for Anticipatory Warrant. - The magistrate must ensure that the "triggering events" for an anticipatory warrant, those events which form the basis for probable cause, are both ascertainable and preordained. State v. Smith, 124 N.C. App. 565, 478 S.E.2d 237 (1996).  

III. AFFIDAVITS.

Sufficiency of Affidavit. - The test to determine the sufficiency of affidavits upon which search warrants are issued is that the magistrate must be informed of some of the underlying circumstances from which the informant concluded that what he stated to the affiant was correct, and some of the underlying circumstances from which the officer concluded that the informant whose identity need not be disclosed was "credible" or his information "reliable." State v. Chapman, 24 N.C. App. 462, 211 S.E.2d 489 (1975).  

In an application for a search warrant, the affidavit is deemed sufficient if it supplies reasonable cause to believe that the proposed search for evidence of the commission of the designated criminal offense will reveal the presence upon the described premises of the objects sought and that they will aid in the apprehension or conviction of the offender. State v. Hamlin, 36 N.C. App. 605, 244 S.E.2d 481 (1978); State v. Goforth, 65 N.C. App. 302, 309 S.E.2d 488 (1983).  

The affidavit upon which a search warrant is issued is sufficient if it supplies reasonable cause to believe that the proposed search for evidence of the commission of the designated criminal offense will reveal the presence upon the described premises of the objects sought and that they will aid in the apprehension or conviction of the offender. State v. Sheetz, 46 N.C. App. 641, 265 S.E.2d 914 (1980); State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

To supply reasonable cause to believe the objects sought are on the described premises, the affidavit supporting a search warrant must provide the magistrate with underlying circumstances from which to judge the validity of the informant's conclusion that the articles sought are at the place to be searched. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

The affidavit must furnish reasonable cause to believe that the search will reveal the presence of the articles sought on the premises described in the application of the warrant and that such objects will aid in the apprehension or conviction of the offender. State v. Bright, 301 N.C. 243, 271 S.E.2d 368 (1980).  

Purely Conclusory Affidavit Insufficient. - A search warrant cannot be issued upon affidavits which are purely conclusory and which do not state underlying circumstances upon which the affiant's belief of probable cause is founded. Further, there must be facts or circumstances in the affidavit which implicate the premises to be searched. State v. Bright, 301 N.C. 243, 271 S.E.2d 368 (1980); State v. Goforth, 65 N.C. App. 302, 309 S.E.2d 488 (1983).  

Probable cause for a search warrant cannot be established by affidavits which are purely conclusory in nature, and therefore, the affidavit must set forth enough of the underlying facts and circumstances so that the magistrate can perform his detached judicial function as a check upon intrusions by law-enforcement officials into the privacy of individuals. State v. Silhan, 302 N.C. 223, 275 S.E.2d 450 (1981), overruled in part State v. Sanderson, 346 N.C. 669, 488 S.E.2d 133, State v. Adams, 347 N.C. 48, 490 S.E.2d 220 (1997).  

The allegation that agents have conducted an investigation which has disclosed evidence of irregularities which, if supported by evidence and found to be true, would constitute serious violations of the law on the part of the defendant, without the disclosure of facts from which the magistrate could ascertain the existence of irregularities that would constitute serious violations of the law, does not meet the constitutional standard for issuance of a search warrant. State v. Sheetz, 46 N.C. App. 641, 265 S.E.2d 914 (1980).  

When Affidavit Is Sufficient in Itself. - If the facts set out in the affidavit are sufficient within themselves to justify the finding of probable cause, the affidavit is sufficient. State v. Wooten, 20 N.C. App. 139, 201 S.E.2d 89 (1973), cert. denied, 284 N.C. 623, 202 S.E.2d 277 (1974), overruled on other grounds, State v. Harris, 25 N.C. App. 404, 213 S.E.2d 414 (1975).  

When Testimony of Witnesses Necessary. - Where the affidavit indicates the basis for the finding of probable cause, but is not in itself sufficient to establish probable cause, testimony of witnesses will be necessary to establish whether there was in fact sufficient evidence before the magistrate to justify his finding of probable cause to issue the search warrant. State v. Hicks, 60 N.C. App. 116, 298 S.E.2d 180 (1982), cert. denied, 300 N.C. 579, 300 S.E.2d 553 (1983).  

Common-Sense Interpretation of Affidavits. - Affidavits for search warrants must be tested and interpreted by magistrates and courts in a common-sense and realistic fashion. State v. Flowers, 12 N.C. App. 487, 183 S.E.2d 820, cert. denied, 279 N.C. 728, 184 S.E.2d 885 (1971); State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

Because applications are normally submitted by police officers who do not have legal training, the language is to be construed in a common-sensical, nontechnical and realistic way. State v. Windham, 57 N.C. App. 571, 291 S.E.2d 876 (1982).  

Affidavits are normally drafted by nonlawyers in the midst and haste of a criminal investigation, and technical requirements of elaborate specificity once exacted under common-law pleadings have no proper place in this area. State v. Flowers, 12 N.C. App. 487, 183 S.E.2d 820, cert. denied, 279 N.C. 728, 184 S.E.2d 885 (1971); State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

The commands of U.S. Const., Amend. IV, like all constitutional requirements, are practical and not abstract. If the teachings of the cases are to be followed and the constitutional policy served, affidavits for search warrants must be tested and interpreted by magistrates and courts in a common-sense and realistic fashion. Thus, when a search is based upon a magistrate's, rather than a police officer's, determination of probable cause, the reviewing courts will accept evidence of a less judicially competent or persuasive character than would have justified an officer in acting on his own without a warrant, and will sustain the judicial determination so long as there was substantial basis for (the magistrate) to conclude that narcotics were probably present. State v. Hicks, 60 N.C. App. 116, 298 S.E.2d 180 (1982), cert. denied, 300 N.C. 579, 300 S.E.2d 553 (1983).  

Affidavit Must Implicate Premises. - It is necessary that an affidavit for a search warrant implicate the premises to be searched. State v. Silhan, 302 N.C. 223, 275 S.E.2d 450 (1981), overruled in part by State v. Sanderson, 346 N.C. 669, 488 S.E.2d 133, State v. Adams, 347 N.C. 48, 490 S.E.2d 220 (1997).  

Affidavit failed to furnish an adequate basis for the finding of probable cause where nothing in the affidavit supported the conclusion that any of the events referred to occurred on or in connection with the premises to be searched. State v. Campbell, 14 N.C. App. 493, 188 S.E.2d 560, aff'd, 282 N.C. 125, 191 S.E.2d 752, defendant's petition for cert. denied and appeal dismissed, 281 N.C. 624, 190 S.E.2d 467 (1972).  

Affidavit was held insufficient to support a finding of probable cause for issuance of a warrant to search defendant's premises for LSD, where the affidavit contained no allegation that either the affiant or the confidential informant had personal knowledge that LSD was on defendant's premises. State v. Graves, 16 N.C. App. 389, 192 S.E.2d 122 (1972).  

Issuing Official May Rely on Sworn Statement of Affiant Appearing in Person. - A judicial official is entitled to rely upon the sworn statement of affiant, an A.B.C. officer, who appears before him in person, in concluding that the affiant is correctly reciting what has been told him by an informer. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

A magistrate is entitled to rely upon the sworn statement of an affiant police officer who appears before the magistrate in person, in concluding that the affiant is correctly reciting what has been told him by his informant. State v. Shirley, 12 N.C. App. 440, 183 S.E.2d 880, cert. denied, 279 N.C. 729, 184 S.E.2d 885 (1971).  

Affidavit Held Sufficient to Establish Probable Cause. - Affidavit describing the property to be seized, giving defendant's name and address, making reference to a confidential informer and his reliability, and stating the information given affiant by the informer was sufficient to establish probable cause to issue a search warrant as required by subsection (b) of this section. State v. Davis, 20 N.C. App. 739, 203 S.E.2d 91, cert. denied, 285 N.C. 375, 205 S.E.2d 726 (1974).  

Where affidavit clearly stated that the residence to be searched was occupied by defendant and his brothers, that witnesses had identified one of defendant's brothers, and that a reliable informant had stated that a shotgun was at the residence, the affidavit disclosed sufficient information for a reviewing magistrate to determine that there was probable cause. State v. Colvin, 92 N.C. App. 152, 374 S.E.2d 126 (1988), cert. denied, 324 N.C. 249, 377 S.E.2d 758 (1989).  

Affidavit Held Sufficient Notwithstanding Erroneous Statement. - Statement in an affidavit given to obtain a search warrant concerning defendant's prior narcotics conviction was error because it was based on erroneous information, though the error was not known to the officer making the affidavit; however, the error was immaterial because the trial court found that the affidavit was nevertheless sufficient on its face to support a finding of probable cause for the issuance of the search warrant for narcotics, and evidence obtained as a result of the search under the warrant was properly admitted. State v. Steele, 18 N.C. App. 126, 196 S.E.2d 379 (1973).  

Affidavit may be based on hearsay information if the magistrate is informed of underlying circumstances upon which the informant bases his conclusion as to the whereabouts of the articles and the underlying circumstances upon which the officer concluded that the informant was credible. State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972); State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972).  

Although an affidavit may be based on hearsay information and need not reflect the direct personal observations of the affiant, the magistrate must be informed of some of the underlying circumstances from which the informant concluded that the articles to be searched for were where he claimed they were, and some of the underlying circumstances from which the officer concluded that the informant, whose identity need not be disclosed, was "credible" or his information "reliable." State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); State v. Hayes, 291 N.C. 293, 230 S.E.2d 146 (1976); State v. Dailey, 33 N.C. App. 600, 235 S.E.2d 917, appeal dismissed, 293 N.C. 362, 237 S.E.2d 849 (1977); State v. McKinnon, 306 N.C. 288, 293 S.E.2d 118 (1982).  

The affidavit may be based on hearsay from an undisclosed informant and need not reflect the personal observations of affiant, but the magistrate must be informed of some of the underlying circumstances from which the informant concluded that the narcotics were present and some of the underlying circumstances from which the affiant concluded that the informant was credible and reliable. State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972); State v. Altman, 15 N.C. App. 257, 189 S.E.2d 793 (1972); State v. Horne, 59 N.C. App. 576, 297 S.E.2d 788 (1982), overruled on other grounds, 320 N.C. 589, 359 S.E.2d 776 (1987).  

While an affidavit does not have to reflect the personal observations of the affiant, a two-pronged test is required to sustain a search warrant. The first requirement is that the magistrate be informed of some of the underlying circumstances from which the informant drew his conclusions. The second standard is that the magistrate be informed of the underlying circumstances from which affiant concluded that the informant was credible and reliable. State v. McKoy, 16 N.C. App. 349, 191 S.E.2d 897 (1972), cert. denied, 282 N.C. 584, 193 S.E.2d 744 (1973).  

Admission into Evidence of Warrant and Affidavit Containing Hearsay Held Erroneous. - Where the affidavit contained hearsay statements indicating defendant's complicity in another crime without showing that he had been convicted of that crime, the admission into evidence of the search warrant and the accompanying affidavit was erroneous and resulted in error prejudicial to defendant. State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972).  

Typographical Error Held Not Fatal. - Where the year had recently changed, a typographical error in the year date was not fatal to the sufficiency of the affidavit. State v. Beddard, 35 N.C. App. 212, 241 S.E.2d 83 (1978).  

IV. INFORMANTS.

Mere characterization of informant as reliable might not, in itself, provide a sufficient factual basis for the magistrate to credit the report of the informer; there must be facts, recited and sworn to in the affidavit as being within the personal knowledge of the affiant, which furnish a sufficiently substantial basis to support the magistrate's independent finding crediting the report of the unidentified informer. State v. Shirley, 12 N.C. App. 440, 183 S.E.2d 880, cert. denied, 279 N.C. 729, 184 S.E.2d 885 (1971).  

If an unidentified informant has supplied all or part of the information contained in the affidavit supplementing all application for a search warrant, some of the underlying facts and circumstances which show the informant is credible or that the information is reliable must be set forth before the issuing officer. State v. Craver, 70 N.C. App. 555, 320 S.E.2d 431 (1984).  

Previous Reliability Need Not Be Averred. - In issuing a search warrant based upon the information of an informant, an averment of previous reliability of the informant is not necessary, but the inquiry is whether the informant's present information is truthful or reliable. State v. Chapman, 24 N.C. App. 462, 211 S.E.2d 489 (1975).  

Statement of Past Reliability Is Not Mere Conclusion. - But the statement that the informant has proven reliable in the past is a statement of fact and not a mere conclusion. State v. Altman, 15 N.C. App. 257, 189 S.E.2d 793, cert. denied, 281 N.C. 759, 191 S.E.2d 362 (1972).  

And Tends to Show That Informer Is Credible. - Where the affidavit stated that the informer had furnished information in the past which had resulted in the seizure of narcotic drugs and subsequent conviction, that tended to show that the informer was credible and his information reliable. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

The statement in the affidavit that the informant had furnished reliable information in the past which had in fact led to the arrest of several persons and the testimony of the officer prior to the issuance of the warrant were sufficient to show the reliability of the informer. State v. Hayes, 291 N.C. 293, 230 S.E.2d 146 (1976).  

And Meets Minimum Standards. - The statement that the informant has proven reliable in the past meets minimum standards. State v. Altman, 15 N.C. App. 257, 189 S.E.2d 793, cert. denied, 281 N.C. 759, 191 S.E.2d 362 (1972); State v. McKoy, 16 N.C. App. 349, 191 S.E.2d 897 (1972), cert. denied, 282 N.C. 584, 193 S.E.2d 744 (1973).  

Where the circumstances set forth in support of the informant's reliability were that he "has proven reliable and credible in the past," those circumstances were the irreducible minimum on which a warrant could be sustained. State v. Altman, 15 N.C. App. 257, 189 S.E.2d 793, cert. denied, 281 N.C. 759, 191 S.E.2d 362 (1972); State v. McKoy, 16 N.C. App. 349, 191 S.E.2d 897 (1972), cert. denied, 282 N.C. 584, 193 S.E.2d 744 (1973).  

An affiant's statement that a confidential informant had given this agent good and reliable information in the past that had been checked by the affiant and found to be true meets the minimum standard to sustain a warrant. State v. McKoy, 16 N.C. App. 349, 191 S.E.2d 897 (1972), cert. denied, 282 N.C. 584, 193 S.E.2d 744 (1973).  

An affidavit indicating the reliability of its information by naming an informant, indicating the value of his past assistance and corroborating that information with statements from other officers was sufficient to support the issuance of a search warrant for defendant's premises. State v. McCuien, 17 N.C. App. 109, 193 S.E.2d 349 (1972).  

What Tip Must Reveal. - It is essential that the informant's tip reveal that the objects sought are on the premises to be searched. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

Absent a statement claiming personal observation or otherwise detailing the manner in which the information was gathered, it is especially important that the tip describe the accused's criminal activity in sufficient detail that the magistrate may know that he is relying on something more substantial than a casual rumor or an accusation based merely on an individual's general reputation. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  

Personal and recent observations by an unidentified informer of criminal activity show that the information was gained in a reliable manner and are more than a bald and unilluminating assertion of suspicion. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

Observation of Stolen Property in Defendants' Premises. - Information contained in affidavits was sufficient for the magistrate to find probable cause for issuance of search warrants for defendants' premises where such information included a statement that a reliable informer had seen part of the stolen property in defendants' premises. State v. Shanklin, 16 N.C. App. 712, 193 S.E.2d 341 (1972), cert. denied, 282 N.C. 674, 194 S.E.2d 154 (1973).  

If the informant has recently seen stolen items in defendant's possession at his residence, and he states this to the affiant, affidavit would clearly suffice. State v. Whitley, 58 N.C. App. 539, 293 S.E.2d 838, cert. denied and appeal dismissed, 306 N.C. 750, 295 S.E.2d 763 (1982).  
§ 15A-246. Form and content of the search warrant.

Statute text

A search warrant must contain:  

(1) The name and signature of the issuing official with the time and date of issuance above his signature; and  

(2) The name of a specific officer or the classification of officers to whom the warrant is addressed; and  

(3) The names of the applicant and of all persons whose affidavits or testimony were given in support of the application; and  

(4) A designation sufficient to establish with reasonable certainty the premises, vehicles, or persons to be searched; and  

(5) A description or a designation of the items constituting the object of the search and authorized to be seized.  

CASE NOTES

Constitutional Requirements. - A search warrant and affidavit meet the requirements of this section, as well as the requirements of U.S. Const., Amend. IV, where (1) the warrant describes with reasonable certainty the premises to be searched and the contraband for which the search was to be made, (2) the affidavit indicates the basis for a finding of probable cause, and (3) the warrant is signed by the magistrate and bears the date and hour of its issuance. State v. Bush, 10 N.C. App. 247, 178 S.E.2d 313, appeal dismissed, 277 N.C. 726, 178 S.E.2d 830 (1970).  

Search warrant will be presumed regular if irregularity does not appear on the face of the record. State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972); State v. Travatello, 24 N.C. App. 511, 211 S.E.2d 467 (1975).  

When Presumption of Regularity Applicable. - The presumption of regularity of a search warrant will operate only when the facts in the record do not indicate the occurrence of any irregularities and no objection to the validity of the warrant has been raised in a timely fashion. State v. Lombardo, 306 N.C. 594, 295 S.E.2d 399 (1982).  

The presumption of regularity of a search warrant is applicable only in situations where the defendant challenges the validity of a search warrant that was not introduced into evidence on the ground that the warrant itself does not conform to technical statutory requirements. State v. Lombardo, 306 N.C. 594, 295 S.E.2d 399 (1982).  

If nothing else appears and if no objection to the validity of the warrant had been raised in the superior court, an appellate court would be justified in presuming the officers of the law performed their legal duties and that the warrant was legal and valid. State v. Lombardo, 306 N.C. 594, 295 S.E.2d 399 (1982).  

Common Sense Interpretation. - Search warrants must be tested and interpreted by magistrates and courts in a common sense and realistic fashion, as they are normally drafted by nonlawyers in the midst and haste of a criminal investigation. State v. Hansen, 27 N.C. App. 459, 219 S.E.2d 641 (1975), cert. denied, 289 N.C. 453, 223 S.E.2d 161 (1976).  

Technical requirements of elaborate specificity once exacted under common-law pleadings have no proper place now in the area of search warrants. State v. Hansen, 27 N.C. App. 459, 219 S.E.2d 641 (1975), cert. denied, 289 N.C. 453, 223 S.E.2d 161 (1976).  

Incorporation of Affidavit by Reference. - Under this section, it was permissible to incorporate the description of the items to be searched for and the place to be searched in the warrant by reference to the affidavit. State v. Flowers, 12 N.C. App. 487, 183 S.E.2d 820, cert. denied, 279 N.C. 728, 184 S.E.2d 885 (1971); State v. Shanklin, 16 N.C. App. 712, 193 S.E.2d 341 (1972), cert. denied, 282 N.C. 674, 194 S.E.2d 154 (1973).  

Where an affidavit complied with the provisions of this section and met the constitutional standard of reasonableness and probable cause requisite to the issuance of a search warrant, the search warrant, by reference to the affidavit, which was made a part of the warrant, described with reasonable certainty the premises to be searched, sufficiently indicated the basis for the finding of probable cause, and sufficiently described the contraband for which the search was to be conducted. State v. Murphy, 15 N.C. App. 420, 190 S.E.2d 361 (1972).  

Anticipatory search warrant sufficiently incorporated by reference the attached affidavit that clearly identified the triggering event for execution of the warrant, which was any attempt to deliver the subject package suspected of containing illegal drugs. The warrant and incorporated affidavit could be read together to provide the specificity and particularity required under the United States and North Carolina Constitutions and G.S. 15A-246. State v. Carrillo, - N.C. App.  - , 595 S.E.2d 219 (2004).  

Purpose of Particularity Requirement. - The requirement that warrants shall particularly describe the things to be seized is to prevent the seizure of one thing under a warrant describing another and to leave nothing to the discretion of the officer executing the warrant in determining what is to be taken. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972); State v. Shanklin, 16 N.C. App. 712, 193 S.E.2d 341 (1972), cert. denied, 282 N.C. 674, 194 S.E.2d 154 (1973).  

Particularity Requirement Where Books Are Seized. - The particularity requirement is to be accorded the most scrupulous exactitude when the things are books, and the basis for the seizure is the ideas which they contain. But when rights under U.S. Const., Amend. I are not involved, the specificity requirement is more flexible. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

Warrant Authorizing Seizure of Limited Class of Things Is Not Prohibited. - A warrant empowering officers to seize a limited class of things, i.e., unlawfully possessed narcotic drugs, is not prohibited. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

Description of Drugs to Be Seized Held Sufficiently Particular. - The description in the search warrant was particular enough to prevent the warrant from being a general search warrant within the prohibition of U.S. Const., Amend. IV and of N.C. Const., Art. I, § 20, where the affidavit upon which it was based referred only to "narcotic drugs, the possession of which is a crime" and did not describe the things to be seized with more particularity. State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972).  

The words "illegally held narcotic drugs" described the things to be seized with sufficient particularity to prevent the warrant from being a general search warrant within the prohibition of U.S. Const., Amend. IV and of N.C. Const., Art. I, § 20. State v. Shirley, 12 N.C. App. 440, 183 S.E.2d 880, cert. denied, 279 N.C. 729, 184 S.E.2d 885 (1971).  

Description of Premises Held Sufficient. - A description of the premises to be searched was not rendered uncertain by the fact that the affidavit incorrectly described the premises as "a brick structure" when in fact it was made of stone. State v. Shirley, 12 N.C. App. 440, 183 S.E.2d 880, cert. denied, 279 N.C. 729, 184 S.E.2d 885 (1971).  

A description of a mobile home to be searched was not fatally defective when the warrant named the son as owner when in fact it was rented to the son by his father or when there was another mobile home of the same color as that described in the warrant but which was not owned by either of these parties or occupied by the defendant. State v. Woods, 26 N.C. App. 584, 216 S.E.2d 492, cert. denied, 288 N.C. 396, 218 S.E.2d 469 (1975).  

Search warrant's description of the type and color of the residence in which defendant resided, with a map to the residence attached, which listed defendant's first name only, and stated that an informant had observed defendant at the residence searched, but stated an incorrect address for the premises, was adequate, under G.S. 15A-246(4) and 15A-246(5). State v. Moore, 152 N.C. App. 156, 566 S.E.2d 713 (2002).  

Trial court properly denied defendant's motion to suppress evidence pursuant to G.S. 15A-972 in a prosecution on drug charges, as an anticipatory search warrant under which the evidence in question was seized complied with state requirements for such a warrant, and G.S. 15A-246(4) did not require that the address listed in the warrant be listed in a city directory. State v. Phillips, 160 N.C. App. 549, 586 S.E.2d 540 (2003).  

Search of Outbuildings. - The search of defendant's premises did not exceed the scope of the warrant by including a tool shed as well as the house itself. State v. Travatello, 24 N.C. App. 511, 211 S.E.2d 467 (1975).  

Notation of Time of Issuance. - The search warrant failed to meet the requirements of subsection (1) where the time of issuance was not found above the signature of the magistrate. Such an omission could be significant, but in this case there is no prejudice since the time of issuance was noted elsewhere on the face of the warrant. State v. 

§ 15A-247. Who may execute a search warrant.

Statute text

A search warrant may be executed by any law-enforcement officer acting within his territorial jurisdiction, whose investigative authority encompasses the crime or crimes involved.  

§ 15A-248. Time of execution of a search warrant.

Statute text

A search warrant must be executed within 48 hours from the time of issuance. Any warrant not executed within that time limit is void and must be marked "not executed" and returned without unnecessary delay to the clerk of the issuing court.  

CASE NOTES

Substantial Compliance. - A search warrant was not invalid, even though it was not executed within 48 hours, where the warrant was served on a bank within 48 hours, but the documents were not produced within that period because that the bank needed to locate and assemble the records. State v. Davidson, 131 N.C. App. 276, 506 S.E.2d 743 (1998).  

§ 15A-249. Officer to give notice of identity and purpose.

Statute text

The officer executing a search warrant must, before entering the premises, give appropriate notice of his identity and purpose to the person to be searched, or the person in apparent control of the premises to be searched. If it is unclear whether anyone is present at the premises to be searched, he must give the notice in a manner likely to be heard by anyone who is present.  

CASE NOTES

Purpose of Notice Requirement. - The notice requirement is for the protection of the officers as well as the protection of the occupants and their constitutional rights. State v. Gaines, 33 N.C. App. 66, 234 S.E.2d 42 (1977).  

One of the purposes of this section is to protect the public from unreasonable searches and seizures and to guard the right to privacy in homes. State v. Brown, 35 N.C. App. 634, 242 S.E.2d 184 (1978).  

Officers to Give Notice and Demand Entry Absent Invitation or Permission. - Even though police officers have a valid search or arrest warrant, absent invitation or permission, ordinarily they may not enter a private home unless they first give notice of their authority and purpose and make a demand for entry. State v. Miller, 16 N.C. App. 1, 190 S.E.2d 888 (1972), modified, 282 N.C. 633, 194 S.E.2d 353 (1973), decided under prior law; State v. Gaines, 33 N.C. App. 66, 234 S.E.2d 42 (1977).  

Where police officer, in executing search warrant for drugs, simultaneously announced his presence and entered residence, violating the provisions of G.S. 15A-249, under G.S. 15A-974(2), the violation was not substantial and did not require that the evidence be suppressed; no one on the premises objected, the occupants, as drug dealers, were likely to be armed, and entry prevented destruction of drugs. State v. Sumpter, 150 N.C. App. 431, 563 S.E.2d 60 (2002).  

Time Between Notice and Entry. - The amount of time required to be given between notice and entry must depend on the particular circumstances. State v. Gaines, 33 N.C. App. 66, 234 S.E.2d 42 (1977).  

Where police officer, in executing search warrant for drugs, simultaneously announced his presence and entered the residence, the officer violated G.S. 15A-249. State v. Sumpter, 150 N.C. App. 431, 563 S.E.2d 60 (2002).  

Effect of Exigent Circumstances. - In a search and seizure case, where the exigent circumstances are adequate to justify the warrantless search of defendant's house by officers under the plain view doctrine, they would also be sufficient to excuse the officers from the knock and announce requirement. State v. Prevette, 43 N.C. App. 450, 259 S.E.2d 595 (1979), appeal dismissed, 299 N.C. 124, 261 S.E.2d 925, cert. denied, 447 U.S. 906, 100 S. Ct. 2988, 64 L. Ed. 2d 855 (1980).  

Notice Held Sufficient. - See State v. Gaines, 33 N.C. App. 66, 234 S.E.2d 42 (1977).

Police officers who wore search and raid jackets which identified them and their purpose when they entered defendant's business yelling "police officers, search warrant" complied with the requirements of this section. State v. Moose, 101 N.C. App. 59, 398 S.E.2d 898 (1990), discretionary review denied, 328 N.C. 575, 403 S.E.2d 519 (1991).  

§ 15A-251. Entry by force.

Statute text

An officer may break and enter any premises or vehicle when necessary to the execution of the warrant if:  

(1) The officer has previously announced his identity and purpose as required by G.S. 15A-249 and reasonably believes either that admittance is being denied or unreasonably delayed or that the premises or vehicle is unoccupied; or  

(2) The officer has probable cause to believe that the giving of notice would endanger the life or safety of any person.  

CASE NOTES

Effect of Exigent Circumstances on Announcement Requirement. - In a search and seizure case, where the exigent circumstances are adequate to justify the warrantless search of defendant's house by officers under the plain view doctrine, they would also be sufficient to excuse the officers from the knock and announce requirement. State v. Prevette, 43 N.C. App. 450, 259 S.E.2d 595 (1979), appeal dismissed, 299 N.C. 124, 261 S.E.2d 925, cert. denied, 447 U.S. 906, 100 S. Ct. 2988, 64 L. Ed. 2d 855 (1980).  

Announcement by Police Facing Exigent Circumstances. - The fact that officers did announce their identity and purpose does not mean entry by force cannot be justified; there is nothing in the statute to forbid an announcement of police presence and purpose when officers also face exigent circumstances. State v. Lyons, 340 N.C. 646, 459 S.E.2d 770 (1995).  

Search Conducted in Accordance with Section. - The trial court had a reasonable basis for concluding that search was conducted in accordance with this section; where testimony from officer was that during time between announcement and opening of door, he heard the sounds of people running and faintly heard the word "police," and where officer testified that he ordered the door opened "because evidence of this nature . . . is easily disposed of, and quick entry is safer for the officers," as such evidence indicated circumstances under which the officers could have reasonably believed that they were being denied access and that evidence could be destroyed. State v. Marshall, 94 N.C. App. 20, 380 S.E.2d 360, appeal dismissed and cert. denied, 325 N.C. 275, 384 S.E.2d 526 (1989).  

Entry by force justified where officers knocked and announced, waited a few seconds before again knocking and announcing, and waited 10-15 seconds before forcing entry after hearing no sound from the interior of the apartment, and where the officers knew the defendant was in the apartment. State v. Vick, 130 N.C. App. 207, 502 S.E.2d 871 (1998).  

Based upon the fact that the police officers were executing a warrant to search for narcotics which could be easily disposed of, forcing entry after six to eight seconds did not violate defendant's statutory and constitutional rights. State v. Reid, 151 N.C. App. 420, 566 S.E.2d 186 (2002).  

Notice Held Sufficient. - See State v. Trapper, 48 N.C. App. 481, 269 S.E.2d 680, appeal dismissed, 301 N.C. 405, 273 S.E.2d 450 (1980), cert. denied, 451 U.S. 997, 101 S. Ct. 2338, 68 L. Ed. 2d 856 (1981).  

Where method of entry renders search illegal, evidence obtained is not competent at defendants' trial. State v. Mitchell, 22 N.C. App. 663, 207 S.E.2d 263 (1974).  

§ 15A-252. Service of a search warrant.

Statute text

Before undertaking any search or seizure pursuant to the warrant, the officer must read the warrant and give a copy of the warrant application and affidavit to the person to be searched, or the person in apparent control of the premises or vehicle to be searched. If no one in apparent and responsible control is occupying the premises or vehicle, the officer must leave a copy of the warrant affixed to the premises or vehicle.  

CASE NOTES

This section must be construed with reference to other provisions of Chapter 15A relating to search warrants, as where possible statutes dealing with the same subject matter must be harmonized to give effect to each. State v. Jones, 97 N.C. App. 189, 388 S.E.2d 213 (1990).  

Precautionary Measures Prior to Service of Warrant Not Proscribed. - To require officers to serve a warrant prior to taking the precautionary measures authorized by G.S. 15A-255 and G.S. 15A-256 would frustrate the purposes of the statutes; accordingly, this section does not prevent officers from locating, detaining, or frisking individuals on the premises prior to serving the warrant. State v. Jones, 97 N.C. App. 189, 388 S.E.2d 213 (1990).  

As to compliance where actual reading of search warrant is rendered impossible because of active obstruction of officers, see State v. Rogers, 43 N.C. App. 475, 259 S.E.2d 572 (1979).  

Suppression of Evidence Not Required For Failure to Comply. - Violation of this section did not require suppression of evidence, where officers who found cocaine in the defendant's apartment merely left a copy of the search warrant in the apartment after the search, rather than giving defendant a copy of the warrant application and affidavit before the search, because the evidence was not obtained "as a result" of the officers' failure to strictly comply with the language of this section. State v. Vick, 130 N.C. App. 207, 502 S.E.2d 871 (1998).  

§ 15A-253. Scope of the search; seizure of items not named in the warrant.

Statute text

The scope of the search may be only such as is authorized by the warrant and is reasonably necessary to discover the items specified therein. Upon discovery of the items specified, the officer must take possession or custody of them. If in the course of the search the officer inadvertently discovers items not specified in the warrant which are subject to seizure under G.S. 15A-242, he may also take possession of the items so discovered.  

CASE NOTES


I. General Consideration.


II. Plain View.

I. GENERAL CONSIDERATION.

Section Codifies Federal Constitutional Requirements. - Provisions of Chapter 15A, particularly G.S. 15A-242 and this section, are codifications of federal constitutional requirements. State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

Exercise of Judgment by Investigators. - Investigators conducting a search will exercise some judgment and "discretion" in separating the innocuous from the incriminating. State v. Louchheim, 36 N.C. App. 271, 244 S.E.2d 195 (1978), aff'd, 296 N.C. 314, 250 S.E.2d 630, cert. denied, 444 U.S. 836, 100 S. Ct. 71, 62 L. Ed. 2d 47 (1979).  

Places Held to Be Within Defendant's Premises. - The search of defendant's premises did not exceed the scope of the warrant by including a tool shed as well as the house itself. State v. Travatello, 24 N.C. App. 511, 211 S.E.2d 467 (1975).  

The trial court in a prosecution for possession of heroin did not err in allowing testimony with respect to a box and its contents found in the trunk of defendant's automobile which was parked in defendant's driveway, since a search warrant authorized a search of the premises of defendant. State v. Logan, 27 N.C. App. 150, 218 S.E.2d 213 (1975).  

Seizure of Weapons. - In order to justify the seizure of a weapon as being incident to a lawful arrest it is not necessary that the weapon be on the person being arrested. State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

II. PLAIN VIEW.

Section Restricts "Plain View" Exception to U.S. Const., Amend. IV. - Constitutionally permissible seizures under the "plain view" exception to U.S. Const., Amend. IV protection against warrantless searches and seizures have been restricted under this section to those instances where the officer has legal justification to be at the place where he inadvertently sees a piece of evidence in plain view. The doctrine serves to supplement the prior justification. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

Under this section, the statutory "plain view" doctrine is limited to the inadvertent discovery of items pursuant to a legal search under a valid warrant though these items are not specified in the search warrant. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

When Items in Plain View May Be Seized. - Where a lawful search pursuant to a search warrant is being conducted, items uncovered during the course of this search may be seized if the items would have been seizable under previously announced rationales for warrantless, plain view seizures (i.e., the items were the instrumentalities and means by which a crime is committed, the fruits of crime such as stolen property, weapons by which escape of the person arrested might be effected, and property the possession of which is a crime, or were items for which probable cause existed to believe that they were evidence of criminal activity and would aid in a particular apprehension or conviction), and the items are discovered "inadvertently." State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

An item is lawfully seized even though it is not listed in the warrant if the officer is at a place where he has a legal right to be and if the item seized is in plain view. State v. Riddick, 291 N.C. 399, 230 S.E.2d 506 (1976), motion for reconsideration denied, 293 N.C. 261, 247 S.E.2d 234 (1977).  

While conducting a lawful search where officers found in plain view property identified as that reported missing, these items were lawfully seized. State v. Travatello, 24 N.C. App. 511, 211 S.E.2d 467 (1975).  

Plain view alone is not enough to justify warrantless seizure of evidence. State v. Blackwelder, 34 N.C. App. 352, 238 S.E.2d 190 (1977).  

Inadvertant Discovery. - The North Carolina General Assembly has imposed an additional requirement, not mandated by the Constitution of the United States, that the evidence discovered in plain view must be discovered inadvertently. State v. Mickey, 347 N.C. App. 508, 495 S.E.2d 669 (1998).  

Section requires inadvertence of discovery of items not specified in a search warrant. State v. Absher, 34 N.C. App. 197, 237 S.E.2d 749, cert. denied, 293 N.C. 741, 241 S.E.2d 514 (1977).  

Meaning of the inadvertence requirement is that there must be no intent on the part of investigators to search for and seize the contested items not named in the warrant. State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978).  

Mere suspicion of a thing's existence is clearly not destructive of inadvertence. Knowledge, presumable such as would generate probable cause, is required and a positive intent to search. State v. Absher, 34 N.C. App. 197, 237 S.E.2d 749, cert. denied, 293 N.C. 741, 241 S.E.2d 514 (1977).  

A padlock found under telephone book on bedside table, which was relevant to murder case, was lawfully seized from motel room pursuant to a warrant authorizing search for bloody clothing. State v. Williams, 315 N.C. 310, 338 S.E.2d 75 (1986).  

Seizure of Photographs Where Pornography Suspected. - Where defendant was engaged in illegal drug activity, it was reasonable that the officers could conclude that the large quantity of the photographs, showing women in various stages of dress and undress, could have been connected to pornography, and were properly seized under the plain view doctrine. State v. Cummings, 113 N.C. App. 368, 438 S.E.2d 453 (1994), cert. denied and appeal dismissed, 336 N.C. 75, 445 S.E.2d 39 (1994).  

§ 15A-254. List of items seized.

Statute text

Upon seizing items pursuant to a search warrant, an officer must write and sign a receipt itemizing the items taken and containing the name of the court by which the warrant was issued. If the items were taken from a person, the receipt must be given to the person. If items are taken from a place or vehicle, the receipt must be given to the owner, or person in apparent control of the premises or vehicle if the person is present; or if he is not, the officer must leave the receipt in the premises or vehicle from which the items were taken.  

§ 15A-255. Frisk of persons present in premises or vehicle to be searched.

Statute text

An officer executing a warrant directing a search of premises or of a vehicle may, if the officer reasonably believes that his safety or the safety of others then present so requires, search for any dangerous weapons by an external patting of the clothing of those present. If in the course of such a frisk he feels an object which he reasonably believes to be a dangerous weapon, he may take possession of the object.  

CASE NOTES

Frisk of Lounge Patron. - Frisk procedure engaged in by Alcohol Law Enforcement agents and deputy sheriffs in the course of the search of a lounge pursuant to a valid search warrant did not violate the constitutional rights of patron of the lounge. State v. Davis, 94 N.C. App. 358, 380 S.E.2d 378 (1989).  

§ 15A-256. Detention and search of persons present in private premises or vehicle to be searched.

Statute text

An officer executing a warrant directing a search of premises not generally open to the public or of a vehicle other than a common carrier may detain any person present for such time as is reasonably necessary to execute the warrant. If the search of such premises or vehicle and of any persons designated as objects of the search in the warrant fails to produce the items named in the warrant, the officer may then search any person present at the time of the officer's entry to the extent reasonably necessary to find property particularly described in the warrant which may be concealed upon the person, but no property of a different type from that particularly described in the warrant may be seized or may be the basis for prosecution of any person so searched. For the purpose of this section, all controlled substances are the same type of property.  

CASE NOTES

Section Complies with Requirements of U.S. Const., Amend. IV. - Probable cause "particularized" to those present on the premises being searched, as required by U.S. Const., Amend. IV, can be clearly inferred from the circumstances under which the limited search pursuant to this section is authorized: Police officers have reason to believe that criminal activity has been or is occurring on the premises, the search pursuant to the warrant fails to uncover any evidence of such activity, and such evidence of the criminal activity could be concealed upon the person of those present at the time of the officer's entry. State v. Brooks, 51 N.C. App. 90, 275 S.E.2d 202, cert. denied, 302 N.C. 630, 280 S.E.2d 441 (1981).  

The limited searches authorized by this section do not violate U.S. Const., Amend. IV. State v. Watlington, 30 N.C. App. 101, 226 S.E.2d 186, appeal dismissed, 290 N.C. 666, 228 S.E.2d 457 (1976).  

All Buildings Within Curtilage Included in "Premises." - So long as probable cause exists to search buildings within curtilage, then those buildings must be included within the term "premises" under this section, especially where the warrant explicitly authorizes the search of the outbuildings. State v. Cutshall, 136 N.C. App. 756, 526 S.E.2d 187 (2000).  

Search of Persons Present for Concealed Contraband Is Reasonable. - Where police officers have a warrant authorizing the search of a vehicle or premises, it is reasonable to permit a search of persons found in the vehicle or on the premises, within the restrictions of this section, to prevent those persons from concealing the contraband subject matter described in the search warrant. State v. Watlington, 30 N.C. App. 101, 226 S.E.2d 186, appeal dismissed, 290 N.C. 666, 228 S.E.2d 457 (1976).  

Defendant, who arrived on the premises while officers were executing warrant, was subject to detention under this section. State v. Patrick, 88 N.C. App. 582, 364 S.E.2d 450 (1988).  

Seizure Upheld. - Where officers were lawfully on the premises pursuant to a valid search warrant, and were authorized under this section to initially detain defendant in house, their discovery of a packet of cocaine which fell out of defendant's clothing was the result of their lawful detention and the seizure of that packet was authorized under the "plain view" doctrine. Moreover, once this packet had been discovered, the officers had probable cause to arrest defendant without benefit of a warrant under G.S. 15A-401(b), and thus, second packet of cocaine found as a result of a search incident to defendant's arrest was properly seized and admissible at trial. State v. Patrick, 88 N.C. App. 582, 364 S.E.2d 450 (1988).  

Seizure Illegal. - In the absence of probable cause or other warrant exception, the trial court should have suppressed evidence officers seized during search of defendant's person, because the officers' search yielded crack cocaine, the exact object of the investigation, and after the officers discovered cocaine in the outbuilding, their statutory authority to search the non-resident defendant ceased to exist. State v. Cutshall, 136 N.C. App. 756, 526 S.E.2d 187 (2000).  

§ 15A-257. Return of the executed warrant.

Statute text

An officer who has executed a search warrant must, without unnecessary delay, return to the clerk of the issuing court the warrant together with a written inventory of items seized. The inventory, if any, and return must be signed and sworn to by the officer who executed the warrant.  

CASE NOTES

Primary purpose of the requirement that the return be sworn to by the officer who executed the warrant is to better insure the accuracy of the inventory of the property seized. This requirement has little, if anything, to do with protecting persons from unreasonable searches and seizures since the search and seizure already will have taken place. State v. Dobbins, 306 N.C. 342, 293 S.E.2d 162 (1982).  

Statute does not state particular time for return of the inventory, and a delay of three and one-half days between execution and return of the inventory of items seized was not an undue delay in violation of this section. State v. Hyleman, 89 N.C. App. 424, 366 S.E.2d 530 (1988), rev'd on other grounds, 324 N.C. 506, 379 S.E.2d 830 (1989).  

§ 15A-258. Disposition of seized property.

Statute text

Property seized shall be held in the custody of the person who applied for the warrant, or of the officer who executed it, or of the agency or department by which the officer is employed, or of any other law-enforcement agency or person for purposes of evaluation or analysis, upon condition that upon order of the court the items may be retained by the court or delivered to another court.  

CASE NOTES

Release of Currency to Federal Drug Enforcement Administration. - This section does not require that a court order be obtained prior to any release of seized property, and it expressly authorizes property to be held by any law-enforcement agency; therefore, the release of currency to Federal Drug Enforcement Administration did not violate this section. State v. Jones, 97 N.C. App. 189, 388 S.E.2d 213 (1990).  

§ 15A-259. Application of Article to all warrants; exception as to inspection warrants and special riot situations.

Statute text

The requirements of this Article apply to search warrants issued for any purpose, except that the contents of and procedure relating to inspection warrants are to be governed by the provisions of Article 4A of Chapter 15 and warrants to inspect vehicles in riot areas or approaching municipalities during emergencies are subject to the special procedures set out in G.S. 14-288.11. Nothing in this Article is intended to alter or affect the emergency search doctrine.  

§ 15A-266. Short title.

Statute text

This Article may be cited as the DNA Database and Databank Act of 1993.  

§ 15A-266.1. Policy.

Statute text

It is the policy of the State to assist federal, State, and local criminal justice and law enforcement agencies in the identification, detection, or exclusion of individuals who are subjects of the investigation or prosecution of felonies or violent crimes against the person. Identification, detection, and exclusion is facilitated by the analysis of biological evidence that is often left by the perpetrator or is recovered from the crime scene. The analysis of biological evidence can also be used to identify missing persons and victims of mass disasters.  

CASE NOTES

Drawing Blood for DNA Testing Constitutional. - Drawing of blood from prison inmates for deoxyribonucleic acid  (DNA) sampling did not violate the fourth amendment's prohibition of unreasonable search and seizure. Sanders v. Coman, 864 F. Supp. 496 (E.D.N.C. 1994).  

Force Used to Obtain DNA Samples Was Not Excessive. - Ensuring compliance with a lawful order, such as the deoxyribonucleic acid (DNA) sampling procedure, was a matter of institutional security and discipline; therefore, the actual force used did not constitute cruel and unusual punishment simply because it caused pain to the inmates involved. There were no facts or allegations that the force being used to obtain DNA samples from inmates was being applied with the intention of harming the inmates. Sanders v. Coman, 864 F. Supp. 496 (E.D.N.C. 1994).  

§ 15A-266.2. Definitions.

Statute text

As used in this Article, unless another meaning is specified or the context clearly requires otherwise, the following terms have the meanings specified:  

(1) "CODIS" means the FBI's national DNA identification index system that allows the storage and exchange of DNA records submitted by State and local forensic DNA laboratories. The term "CODIS" is derived from Combined DNA Index System.  

(2) "DNA" means deoxyribonucleic acid. DNA is located in the nucleus of cells and provides an individual's personal genetic blueprint. DNA encodes genetic information that is the basis of human heredity and forensic identification.  

(3) "DNA Record" means DNA identification information stored in the State DNA Database or CODIS for the purpose of generating investigative leads or supporting statistical interpretation of DNA test results. The DNA record is the result obtained from the DNA typing tests. The DNA record is comprised of the characteristics of a DNA sample which are of value in establishing the identity of individuals. The results of all DNA identification tests on an individual's DNA sample are also collectively referred to as the DNA profile of an individual.  

(4) "DNA Sample" in this Article means a blood sample provided by any person convicted of offenses covered by this Article or submitted to the SBI Laboratory for analysis pursuant to a criminal investigation.  

(5) "FBI" means the Federal Bureau of Investigation.  

(6) "SBI" means the State Bureau of Investigation. The SBI is responsible for the policy management and administration of the State DNA identification record system to support law enforcement, and for liaison with the FBI regarding the State's participation in CODIS.  

(7) "State DNA Database" means the SBI's DNA identification record system to support law enforcement. It is administered by the SBI and provides DNA records to the FBI for storage and maintenance in CODIS. The SBI's DNA Database system is the collective capability provided by computer software and procedures administered by the SBI to store and maintain DNA records related to forensic casework, to convicted offenders required to provide a DNA sample under this Article, and to anonymous DNA records used for research or quality control.  

(8) "State DNA Databank" means the repository of DNA samples collected under the provisions of this Article.  

§ 15A-266.3. Procedural compatibility with the FBI.

Statute text

The DNA identification system as established by the SBI shall be compatible with the procedures specified by the FBI, including use of comparable test procedures, laboratory equipment, supplies, and computer software.  

§ 15A-266.4. Blood sample required for DNA analysis upon conviction or finding of not guilty by reason of insanity.

Statute text

(a)  Unless a DNA sample has previously been obtained by lawful process and stored in the State DNA database, and that sample has not been expunged pursuant to G.S. 15A-148, on or after December 1, 2003, a person who is convicted of any of the crimes listed in subsection (b) of this section or who is found not guilty of any of these crimes by reason of insanity and committed to a mental health facility in accordance with G.S. 15A-1321 shall have a DNA sample drawn upon intake to jail, prison, or the mental health facility. In addition, every person convicted on or after December 1, 2003, of any of these crimes, but who is not sentenced to a term of confinement, shall provide a DNA sample as a condition of the sentence. A person who has been convicted and incarcerated as a result of a conviction of one or more of these crimes prior to December 1, 2003, or who was found not guilty of any of these crimes by reason of insanity and committed to a mental health facility in accordance with G.S. 15A-1321 before December 1, 2003, shall have a DNA sample drawn before parole or release from the penal system or  before release from the mental health facility.  

(b)  Crimes covered by this Article include all of the following:  

(1) All felonies.  

(2) G.S. 14-32.1 - Assaults on handicapped persons.  

(3) G.S. 14-277.3 - Stalking.  

§ 15A-266.5. Tests to be performed on blood sample.

Statute text

(a)  The tests to be performed on each blood sample are:  

(1) To analyze and type the genetic markers contained in or derived from the DNA.  

(2) For law enforcement identification purposes.  

(3) For research and administrative purposes, including:  

a. Development of a population database when personal identifying information is removed.  

b. To support identification research and protocol development of forensic DNA analysis methods.  

c. For quality control purposes.  

d. To assist in the recovery or identification of human remains from mass disasters or for other humanitarian purposes, including identification of missing persons.  

(b)  The DNA record of identification characteristics resulting from the DNA testing shall be stored and maintained by the SBI in the State DNA Database. The DNA sample itself will be stored and maintained by the SBI in the State DNA Databank.  

§ 15A-266.6. Procedures for withdrawal of blood sample for DNA analysis.

Statute text

(a)  Each DNA sample required to be drawn pursuant to G.S. 15A-266.4 from persons who are incarcerated shall be drawn at the place of incarceration. DNA samples from persons who are not sentenced to a term of confinement shall be drawn immediately following sentencing. The sentencing court shall order any person not sentenced to a term of confinement to report immediately following sentencing to the location designated by the sheriff. If the sample cannot be taken immediately, the sheriff shall inform the court of the date, time, and location at which the sample shall be taken, and the court shall enter that date, time, and location into its order. A copy of the court order indicating the date, time, and location the person is to appear to have a sample taken shall be given to the sheriff. If a person not sentenced to a term of confinement fails to appear immediately following sentencing or at the date, time, and location designated in the court order, the sheriff shall inform the court of the failure to appear and the court may issue an order to show cause pursuant to G.S. 5A-15 and may issue an order for arrest pursuant to G.S. 5A-16.  

(b)  Only a correctional health nurse technician, physician, registered professional nurse, licensed practical nurse, laboratory technician, phlebotomist, or other health care worker with phlebotomy training shall draw any DNA sample to be submitted for analysis. No civil liability shall attach to any person authorized to draw blood by this section as a result of drawing blood from any person if the blood was drawn according to recognized medical procedures. No person shall be relieved from liability for negligence in the drawing of any DNA sample.  

(c)  The SBI shall provide to the sheriff the materials and supplies necessary to draw a DNA sample from a person not sentenced to a term of confinement. Any DNA sample drawn from a person not sentenced to a term of confinement shall be taken using the materials and supplies provided by the SBI.  

§ 15A-266.7. Procedures for conducting DNA analysis of blood sample.

Statute text

The SBI shall adopt rules governing the procedures to be used in the submission, identification, analysis, and storage of DNA samples and typing results of DNA samples submitted under this Article. The DNA sample shall be securely stored in the State Databank. The typing results shall be securely stored in the State Database. These procedures shall also include quality assurance guidelines to insure that DNA identification records meet standards and audit standards for laboratories which submit DNA records to the State Database. Records of testing shall be retained on file at the SBI.  

§ 15A-266.8. DNA database exchange.

Statute text

(a)  It shall be the duty of the SBI to receive DNA samples, to store, to analyze or to contract out the DNA typing analysis to a qualified DNA laboratory that meets the guidelines as established by the SBI, classify, and file the DNA record of identification characteristic profiles of DNA samples submitted pursuant to G.S. 15A-266.7 and to make such information available as provided in this section. The SBI may contract out DNA typing analysis to a qualified DNA laboratory that meets guidelines as established by the SBI. The results of the DNA profile of individuals in the State Database shall be made available to local, State, or federal law enforcement agencies, approved crime laboratories which serve these agencies, or the district attorney's office upon written or electronic request and in furtherance of an official investigation of a criminal offense. These records shall also be available upon receipt of a valid court order directing the SBI to release these results to appropriate parties not listed above, when the court order is signed by a superior court judge after a hearing. The SBI shall maintain a file of such court orders.  

(b)  The SBI shall adopt rules governing the methods of obtaining information from the State Database and CODIS and procedures for verification of the identity and authority of the requester.  

(c)  The SBI shall create a separate population database comprised of blood samples obtained under this Article, after all personal identification is removed. Nothing shall prohibit the SBI from sharing or disseminating population databases with other law enforcement agencies, crime laboratories that serve them, or other third parties the SBI deems necessary to assist the SBI with statistical analysis of the SBI's population databases. The population database may be made available to and searched by other agencies participating in the CODIS system.  

§ 15A-266.9. Cancellation of authority to exchange DNA records.

Statute text

The SBI is authorized to revoke the right of a forensic DNA laboratory within the State to exchange DNA identification records with federal, State, or local criminal justice agencies if the required control and privacy standards specified by the SBI for the State DNA Database are not met by these agencies.  

§ 15A-266.11. Unauthorized uses of DNA Databank; penalties.

Statute text

(a)  Any person who, by virtue of employment, or official position, has possession of, or access to, individually identifiable DNA information contained in the State DNA Database or Databank and who willfully discloses it in any manner to any person or agency not entitled to receive it is guilty of a Class 1 misdemeanor in accordance with G.S. 14-3.  

(b)  Any person who, without authorization, willfully obtains individually identifiable DNA information from the State DNA Database or Databank is guilty of a Class 1 misdemeanor in accordance with G.S. 14-3.  

§ 15A-266.12. Confidentiality of records.

Statute text

(a)  All DNA profiles and samples submitted to the SBI pursuant to this Article shall be treated as confidential except as provided in G.S. 15A-266.8.  

(b)  Only DNA records and samples that directly relate to the identification of individuals shall be collected and stored. These records and samples shall solely be used as a part of the criminal justice system for the purpose of facilitating the personal identification of the perpetrator of a criminal offense; provided that in appropriate circumstances such records may be used to identify potential victims of mass disasters or missing persons.  

§ 15A-267. Access to DNA samples from crime scene.

Statute text

(a)  A criminal defendant shall have access before trial to the following:  

(1) Any DNA analyses performed in connection with the case in which the defendant is charged.  

(2) Any biological material, that has not been DNA tested, that was collected from the crime scene, the defendant's residence, or the defendant's property.  

(b)  Access as provided for in subsection (a) of this section shall be governed by G.S. 15A-902 and G.S. 15A-952.  

(c)  Upon a defendant's motion made before trial in accordance with G.S. 15A-952, the court may order the SBI to perform DNA testing and DNA Database comparisons of any biological material collected but not DNA tested in connection with the case in which the defendant is charged upon a showing of all of the following:  

(1) That the biological material is relevant to the investigation.  

(2) That the biological material was not previously DNA tested.  

(3) That the testing is material to the defendant's defense.  

(d)  The defendant shall be responsible for bearing the cost of any further testing and comparison of the biological materials, including any costs associated with the testing and comparison by the SBI in accordance with this section, unless the court has determined the defendant is indigent, in which event the State shall bear the costs.  

§ 15A-268. Preservation of samples of biological materials.

Statute text

(a)  Notwithstanding any other provision of law and subject to subsection (b) of this section, a governmental entity that collects evidence containing DNA in the course of a criminal investigation shall preserve a sample of the evidence collected for the period of time a defendant convicted of a felony is incarcerated in connection with that case. The governmental entity may determine how the evidence is retained pursuant to this section, provided that the evidence is retained in a condition suitable for DNA testing.  

(b)  The governmental entity may dispose of the sample of evidence containing DNA preserved pursuant to subsection (a) of this section before the expiration of the period of time described in subsection (a) of this section if all of the following conditions are met:  

(1) The governmental entity sent notice of its intent to dispose of the sample of evidence to the district attorney in the county in which the conviction was obtained.  

(2) The district attorney gave to each of the following persons written notification of the intent of the entity governmental to dispose of the sample of evidence: any defendant convicted of a felony who is currently incarcerated in connection with the case, the current defendant's counsel of record, the Office of Indigent Defense Services, and the Attorney General. The notice shall be consistent with the provisions of this section, and the district attorney shall send a copy of the notice to the governmental entity. Delivery of written notification from the district attorney to the defendant was effectuated by the district attorney transmitting the written notification to the superintendent of the correctional facility where the defendant was assigned at the time and the superintendent's personal delivery of the written notification to the defendant. Certification of delivery by the superintendent to the defendant in accordance with this subdivision was in accordance with subsection (c) of this section.  

(3) The written notification from the district attorney specified the following:  

a. That the governmental entity would destroy the sample of evidence collected in connection with the case unless the governmental entity received a written request that the sample of evidence not be destroyed.  

b. The address of the governmental entity where the written request was to be sent.  

c. That the written request must be received by the governmental entity within 90 days of the date of receipt by the defendant of the district attorney's written notification.  

d. That the written request must ask that the material not be destroyed or disposed of for one of the following reasons:  

1. The case is currently on appeal.  

2. The case is currently in postconviction proceedings.  

3. The defendant will file within 180 days of the date of receipt by the defendant of the district attorney's written notification a motion for DNA testing pursuant to G.S. 15A-269, that is followed within 180 days of sending the request that the sample of evidence not be destroyed or disposed of, by a motion for DNA testing pursuant to G.S. 15A-269, unless a request for extension is requested by the defendant and agreed to by the governmental entity in possession of the evidence.  

(4) The governmental entity did not receive a written request in compliance with the conditions set forth in sub-subdivision (3)d. of this subsection within 90 days of the date of receipt by the defendant of the district attorney's written notification.  

(c)  Upon receiving a written notification from a district attorney in accordance with subdivision (b)(3) of this section, the superintendent shall personally deliver the written notification to the defendant. Upon effectuating personal delivery on the defendant, the superintendent shall sign a sworn written certification that the written notification had been delivered to the defendant in compliance with this subsection indicating the date the delivery was made. The superintendent's certification shall be sent by the superintendent to the governmental entity that intends to dispose of the sample of evidence. The governmental entity may rely on the superintendent's certification as evidence of the date of receipt by the defendant of the district attorney's written notification.  

§ 15A-269. Request for postconviction DNA testing.

Statute text

(a)  A defendant may make a motion before the trial court that entered the judgment of conviction against the defendant for performance of DNA testing of any biological evidence that meets all of the following conditions:  

(1) Is material to the defendant's defense.  

(2) Is related to the investigation or prosecution that resulted in the judgment.  

(3) Meets either of the following conditions:  

a. It was not DNA tested previously.  

b. It was tested previously, but the requested DNA test would provide results that are significantly more accurate and probative of the identity of the perpetrator or accomplice or have a reasonable probability of contradicting prior test results.  

(b)  The court shall grant the motion for DNA testing of the evidence upon its determination that:  

(1) The conditions set forth in subdivisions (1), (2), and (3) of subsection (a) of this section have been met; and  

(2) If the DNA testing being requested had been conducted on the evidence, there exists a reasonable probability that the verdict would have been more favorable to the defendant.  

(c)  The court shall appoint counsel for the person who brings a motion under this section if that person is indigent.  

(d)  The defendant shall be responsible for bearing the cost of any DNA testing ordered under this section unless the court determines the defendant is indigent, in which event the State shall bear the costs.  

(e)  DNA testing ordered by the court pursuant to this section shall be done as soon as practicable. However, if the court finds that a miscarriage of justice will otherwise occur and that DNA testing is necessary in the interests of justice, the  court shall order a delay of the proceedings or execution of the sentence pending the DNA testing.  

§ 15A-270. Post-test procedures.

Statute text

(a)  Notwithstanding any other provision of law, upon receiving the results of the DNA testing conducted under G.S. 15A-269, the court shall conduct a hearing to evaluate the results and to determine if the results are unfavorable or favorable to the defendant.  

(b)  If the results of DNA testing conducted under this section are unfavorable to the defendant, the court shall dismiss the motion and, in the case of a defendant who is not indigent, shall assess the defendant for the cost of the testing.  

(c)  If the results of DNA testing conducted under this section are favorable to the defendant, the court shall enter any order that serves the interests of justice, including an order that does any of the following:  

(1) Vacates and sets aside the judgment.  

(2) Discharges the defendant, if the defendant is in custody.  

(3) Resentences the defendant.  

(4) Grants a new trial.  

§ 15A-271. Authority to issue order.

Statute text

A nontestimonial identification order authorized by this Article may be issued by any judge upon request of a prosecutor. As used in this Article, "nontestimonial identification" means identification by fingerprints, palm prints, footprints, measurements, blood specimens, urine specimens, saliva samples, hair samples, or other reasonable physical examination, handwriting exemplars, voice samples, photographs, and lineups or similar identification procedures requiring the presence of a suspect.  

CASE NOTES

This Article was enacted in response to dictum contained in Davis v. Mississippi, 394 U.S. 721, 89 S. Ct. 1394, 22 L. Ed. 2d 676 (1969) inviting the use of narrowly circumscribed procedures for obtaining the fingerprints of individuals for whom there is no probable cause to arrest. State v. Welch, 316 N.C. 578, 342 S.E.2d 789 (1986).  

Purpose of Article. - The obvious purpose and intent of this Article, assuming its constitutionality, is to permit the examination of a suspect pursuant to nontestimonial identification order only if the results of such examination will be of material aid in determining whether such suspect actually committed the offense charged, assuming that a crime punishable by imprisonment for more than one year had been committed by some person. Manifestly, the focus of these statutes is identification of the suspect as the perpetrator, not a determination of whether the crime has been committed. State v. Whaley, 58 N.C. App. 233, 293 S.E.2d 284, cert. denied, 306 N.C. 563, 294 S.E.2d 375 (1982).  

Article Inapplicable to In-Custody Accused. - A construction of G.S. 15A-272, 15A-274, 15A-276 and 15A-502 so as to achieve a logical relationship and to effectuate apparent legislative intent mandates that this Article applies only to suspects and accused persons before arrest, and persons formally charged and arrested who have been released from custody pending trial. The Article does not apply to an in-custody accused. State v. Irick, 291 N.C. 480, 231 S.E.2d 833 (1977); State v. Thompson, 37 N.C. App. 651, 247 S.E.2d 235 (1978); State v. Norris, 77 N.C. App. 525, 335 S.E.2d 764 (1985).  

This Article does not apply to an in-custody accused and this restrictive interpretation applies even to a defendant in custody on other charges at the time of the lineup. State v. Puckett, 46 N.C. App. 719, 266 S.E.2d 48, appeal dismissed, 300 N.C. 561, 270 S.E.2d 115 (1980).  

Although this section does not apply to an in-custody defendant, it does not follow that a trial judge is without authority to issue a nontestimonial identification order where the defendant is in custody. State v. Vereen, 312 N.C. 499, 324 S.E.2d 250 (1985), cert. denied, 471 U.S. 1094, 105 S. Ct. 2170, 85 L. Ed. 2d 526 (1984).  

This Article applies only to suspects and accused persons before arrest, and persons formally charged and arrested, who have been released from custody pending trial. The statute does not apply to an in-custody accused. State v. Welch, 316 N.C. 578, 342 S.E.2d 789 (1986); State v. Carter, 322 N.C. 709, 370 S.E.2d 553 (1988).  

Article Permits Investigation Where Basis for Lawful Arrest Lacking. - This Article provides an investigative procedure, not previously available in this State, for use in cases where there are reasonable grounds to suspect that a particular person committed an offense punishable by imprisonment for more than one year but where there is yet lacking a sufficient basis for making a lawful arrest. State v. McDonald, 32 N.C. App. 457, 232 S.E.2d 467, cert. denied, 292 N.C. 469, 233 S.E.2d 925 (1977).  

The thrust of this Article is to provide the State with a valuable new investigative tool to compel the presence of unwilling suspects for nontestimonial identification procedures, even though insufficient probable cause exists to permit their arrest. State v. Watson, 294 N.C. 159, 240 S.E.2d 440 (1978).  

Consent of Defendant to Identification Procedures. - It was unnecessary for the police to utilize the procedures in this Article allowing involuntary detention for nontestimonial identification where the defendant voluntarily participated in the pretrial confrontation. State v. Watson, 294 N.C. 159, 240 S.E.2d 440 (1978).  

Express Waiver of Right to Counsel Held Not Required. - In a prosecution for first-degree murder, the trial court's denial of defendant's motion to suppress nontestimonial identification evidence was without error where, pursuant to an order of the trial court, fingernail scrapings, samples of defendants head and pubic hair, saliva samples, blood samples, and photographs of any wounds on defendant's body were taken; the order stated defendant's right to counsel; the State stipulated that nothing defendant said during the procedure would be offered into evidence; defendant was fully advised of his constitutional right to the presence of counsel; and the State was not in violation of any provisions under this Article, by not procuring an express waiver from defendant, as the statute does not require an express waiver of the right to have counsel present at a nontestimonial identification procedure. State v. Temple, 302 N.C. 1, 273 S.E.2d 273 (1981).  

Blood Sample Taken from Defendant Confined in County Jail. - Where defendant had been indicted for first-degree murder and was in custody at the county jail when nontestimonial identification order was issued upon the State's motion, it was error for the trial court to issue the order, and defendant's right under U.S. Const., Amend. IV to be free from unreasonable searches and seizures was violated when sample of his blood was drawn pursuant to this order in the absence of a search warrant. State v. Welch, 316 N.C. 578, 342 S.E.2d 789 (1986), declining, however, to apply the exclusionary rule to this good faith violation of U.S. Const., Amend. IV.  

While gunshot residue evidence is nontestimonial identification, the evidence was still admissible where probable cause - based on the behavior and comments of the defendant coupled with the officer's knowledge of her stormy marriage - and exigent circumstances - the need for testing within four hours of the homicide - existed at the time of the gunshot residue test, and the warrantless search was, therefore, valid. State v. Coplen, 138 N.C. App. 48, 530 S.E.2d 313 (2000).  

Hair Sample Admitted. - Trial court did not err in denying defendant's motion to suppress evidence of hair samples taken in compliance with a nontestimonial identification order entered pursuant to this section. State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991).  

§ 15A-272. Time of application; additional investigative procedures not precluded.

Statute text

A request for a nontestimonial identification order may be made prior to the arrest of a suspect or after arrest and prior to trial. Nothing in this Article shall preclude such additional investigative procedures as are otherwise permitted by law.  

CASE NOTES

Juvenile Procedure Compared. - Under this section, the adult statute, time of application focuses on the arrest of the suspect, while G.S. 7A-597 [see now G.S. 7B-2104] focuses on taking the juvenile into custody, indicating an expanded time period when procedural protection of juveniles is necessary. State v. Norris, 77 N.C. App. 525, 335 S.E.2d 764 (1985).  

Search Warrants. - In addition to a nontestimonial identification order pursuant to this section and G.S. 15A-242, a search warrant is a proper method to obtain nontestimonial identification evidence from a defendant. State v. McLean, 47 N.C. App. 672, 267 S.E.2d 695 (1980).  

While gunshot residue evidence is nontestimonial identification, the evidence was still admissible where probable cause - based on the behavior and comments of the defendant coupled with the officer's knowledge of her stormy marriage - and exigent circumstances - the need for testing within four hours of the homicide - existed at the time of the gunshot residue test, and the warrantless search was, therefore, valid. State v. Coplen, 138 N.C. App. 48, 530 S.E.2d 313 (2000).  

§ 15A-273. Basis for order.

Statute text

An order may issue only on an affidavit or affidavits sworn to before the judge and establishing the following grounds for the order:  

(1) That there is probable cause to believe that a felony offense, or a Class A1 or Class 1 misdemeanor offense has been committed;  

(2) That there are reasonable grounds to suspect that the person named or described in the affidavit committed the offense; and  

(3) That the results of specific nontestimonial identification procedures will be of material aid in determining whether the person named in the affidavit committed the offense.  

CASE NOTES

Blood Sample Taken from Defendant Confined in County Jail. - Where defendant had been indicted for first-degree murder and was in custody at the county jail when nontestimonial identification order was issued upon the State's motion, it was error for the trial court to issue the order, and defendant's right under U.S. Const., Amend. IV to be free from unreasonable searches and seizures was violated when the sample of his blood was drawn pursuant to this order in the absence of a search warrant. State v. Welch, 316 N.C. 578, 342 S.E.2d 789 (1986), declining, however, to apply the exclusionary rule to this good faith violation of U.S. Const., Amend. IV.  

Construction with § 15A-242(4). - Where probable cause existed to support issuance of the search warrant for defendant's hair, saliva, and blood pursuant to G.S. 15A-242(4), the State did not violate the defendant's rights, under N.C. Const., Art. I, § 20, by failing to obtain a nontestimonial identification order, pursuant to this section, or to provide defendant with the right to counsel during the execution of the search warrant, under G.S. 15A-279(d). State v. Grooms, 353 N.C. 50, 540 S.E.2d 713 (2000), cert. denied, 534 U.S. 838, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001).  

Sufficient Affidavit. - Affidavit submitted to obtain an order for non-testimonial identification evidence from defendant was sufficient because it was reasonable to infer that defendant met the physical description of the perpetrator given by the victims, a Peeping Tom was reported at the location of one of the rapes, an officer saw a man squatting next to an air conditioner unit there wearing a light gray or blue windbreaker and blue jeans who ran when he saw the officer, and defendant was stopped nearby wearing a light blue windbreaker and blue jeans; therefore, defendant was a suspect based on more than a minimal amount of objective justification and more than an unparticularized hunch. State v. Pearson, 356 N.C. 22, 566 S.E.2d 50 (2002), cert. denied, 537 U.S. 1121, 123 S. Ct. 856, 154 L. Ed. 2d 802 (2003).  

§ 15A-274. Issuance of order.

Statute text

Upon a showing that the grounds specified in G.S. 15A-273 exist, the judge may issue an order requiring the person named or described with reasonable certainty in the affidavit to appear at a designated time and place and to submit to designated nontestimonial identification procedures. Unless the nature of the evidence sought makes it likely that delay will adversely affect its probative value, or when it appears likely that the person named in the order may destroy, alter, or modify the evidence sought or may not appear, the order must be served at least 72 hours before the time designated for the nontestimonial identification procedure.  

CASE NOTES

Blood Sample Taken from Defendant Confined in County Jail. - Where defendant had been indicted for first-degree murder and was in custody at the county jail when nontestimonial identification order was issued upon the State's motion, it was error for the trial court to issue the order, and defendant's right under U.S. Const., Amend. IV to be free from unreasonable searches and seizures was violated when the sample of his blood was drawn pursuant to this order in the absence of a search warrant. State v. Welch, 316 N.C. 578, 342 S.E.2d 789 (1986), declining, however, to apply the exclusionary rule to this good faith violation of U.S. Const., Amend. IV.  

§ 15A-275. Modification of order.

Statute text

At the request of a person ordered to appear, the judge may modify the order with respect to time and place of appearance whenever it appears reasonable under the circumstances to do so.  

§ 15A-276. Failure to appear.

Statute text

Any person who fails without adequate excuse to obey an order to appear served upon him pursuant to this Article may be held in contempt of the court which issued the order.  

§ 15A-277. Service of order.

Statute text

An order to appear pursuant to this Article may be served by a law-enforcement officer. The order must be served upon the person named or described in the affidavit by delivery of a copy to him personally. The order must be served at least 72 hours in advance of the time of compliance, unless the judge issuing the order has determined, in accordance with G.S. 15A-274, that delay will adversely affect the probative value of the evidence sought or when it appears likely that the person named in the order may destroy, alter, or modify the evidence sought, or may not appear.  

CASE NOTES

Service of Order. - Under this section, an order to submit to nontestimonial identification procedures must be served at least 72 hours in advance of the time of compliance and may be served by a law enforcement officer. State v. Young, 317 N.C. 396, 346 S.E.2d 626 (1986).  

Fact that service of a nontestimonial identification order occurs subsequent to invocation of right to counsel does not affect the routine nature of the service of the order, nor does it constitute the initiation of conversation. State v. Young, 317 N.C. 396, 346 S.E.2d 626 (1986).  

§ 15A-278. Contents of order.

Statute text

An order to appear must be signed by the judge and must state:  

(1) That the presence of the person named or described in the affidavit is required for the purpose of permitting nontestimonial identification procedures in order to aid in the investigation of the offense specified therein;  

(2) The time and place of the required appearance;  

(3) The nontestimonial identification procedures to be conducted, the methods to be used, and the approximate length of time such procedures will require;  

(4) The grounds to suspect that the person named or described in the affidavit committed the offense specified therein;  

(5) That the person is entitled to be represented by counsel at the procedure, and to the appointment of counsel if he cannot afford to retain one;  

(6) That the person will not be subjected to any interrogation or asked to make any statement during the period of his appearance except that required for voice identification;  

(7) That the person may request the judge to make a reasonable modification of the order with respect to time and place of appearance, including a request to have any nontestimonial identification procedure other than a lineup conducted at his place of residence; and  

(8) That the person, if he fails to appear, may be held in contempt of court.  

CASE NOTES

Subdivision (5) Inapplicable Where Defendant Arrested on Misdemeanor Charge. - The provisions of subdivision (5) of this section were not applicable where the defendant was legally arrested on a misdemeanor charge, and therefore could be photographed without the aid of the nontestimonial order. State v. Carson, 296 N.C. 31, 249 S.E.2d 417 (1978).  

§ 15A-279. Implementation of order.

Statute text

(a)  Nontestimonial identification procedures may be conducted by any law-enforcement officer or other person designated by the judge issuing the order. The extraction of any bodily fluid must be conducted by a qualified member of the health professions and the judge may require medical supervision for any other test ordered pursuant to this Article when he considers such supervision necessary.  

(b)  In conducting authorized identification procedures, no unreasonable or unnecessary force may be used.  

(c)  No person who appears under an order of appearance issued under this Article may be detained longer than is reasonably necessary to conduct the specified nontestimonial identification procedures, and in no event for longer than six hours, unless he is arrested for an offense.  

(d)  Any such person is entitled to have counsel present and must be advised prior to being subjected to any nontestimonial identification procedures of his right to have counsel present during any nontestimonial identification procedure and to the appointment of counsel if he cannot afford to retain counsel. Appointment of counsel shall be in accordance with rules adopted by the Office of Indigent Defense Services. No statement made during nontestimonial identification procedures by the subject of the procedures shall be admissible in any criminal proceeding against him, unless his counsel was present at the time the statement was made.  

(e)  Any person who resists compliance with the authorized nontestimonial identification procedures may be held in contempt of the court which issued the order pursuant to the provisions of G.S. 5A-12(a) and G.S. 5A-21(b).  

(f)  A nontestimonial identification order may not be issued against a person previously subject to a nontestimonial identification order unless it is based on different evidence which was not reasonably available when the previous order was issued.  

(g)  Resisting compliance with a nontestimonial identification order is not itself grounds for finding probable cause to arrest the suspect, but it may be considered with other evidence in making the determination whether probable cause exists.  

CASE NOTES

Nontestimonial identification procedures are those procedures by which a suspect's fingerprints, palm prints, footprints, measurements, blood specimen, urine specimen, saliva sample, hair sample, handwriting exemplar, voice sample or photographs are obtained. State v. Young, 317 N.C. 396, 346 S.E.2d 626 (1986).  

Showing to Obtain Suppression of Statement. - In order to obtain the suppression of his statement under subsection (d) of this section, a defendant must show: (1) That the statement was made during nontestimonial identification procedures, and (2) that the statement was made without the presence of counsel. State v. Young, 317 N.C. 396, 346 S.E.2d 626 (1986).  

Statement When Served with Order. - Suppression of statement made by defendant when he was merely being served with a copy of an order requiring his submission to nontestimonial identification procedures, and not made during any nontestimonial identification procedure, was not required by subsection (d) of this section. State v. Young, 317 N.C. 396, 346 S.E.2d 626 (1986).  

Admission of evidence that defendant did not submit a blood sample did not violate defendant's rights under subsection (d) of this section. State v. Kuplen, 316 N.C. 387, 343 S.E.2d 793 (1986).  

Failure to Remind Defendant of Right to Counsel. - Given advance notice of his right to counsel in a nontestimonial identification order served on defendant three days before the withdrawal of fluid samples from defendant, any failure to remind defendant of his right to counsel prior to the taking of the fluid samples would not likely constitute a "substantial" violation of subsection (d) of this section requiring suppression of the evidence obtained. State v. Satterfield, 300 N.C. 621, 268 S.E.2d 510 (1980).  

The defendant's right to counsel under this section was not violated by the administering of the gunshot residue kit. No order was required in that probable cause and exigent circumstances existed which justified the search and the defendant sought to suppress the results of the test, not statements made during the procedure. State v. Coplen, 138 N.C. App. 48, 530 S.E.2d 313 (2000).  

As to right to have counsel present during gunshot residue test by virtue of subsection (d), see State v. Odom, 303 N.C. 163, 277 S.E.2d 352, cert. denied, 454 U.S. 1052, 102 S. Ct. 596, 70 L. Ed. 2d 587 (1981), rehearing denied, 454 U.S. 1165, 102 S. Ct. 1041, 71 L. Ed. 2d 322 (1982).  

Evidence Admissible Despite Absence of Counsel. - Defendant who complied with a nontestimonial identification order without legal representation was protected from any statements he made during the procedure, but the results of the tests themselves were not inadmissible solely because he was uncounseled, since there were no allegations of unreasonable force or delay. State v. Pearson, 145 N.C. App. 506, 551 S.E.2d 471 (2001), appeal dismissed, 354 N.C. 369, 557 S.E.2d 532 (2001), aff'd, 356 N.C. 22, 566 S.E.2d 50 (2002).  

Evidence obtained pursuant to a non-testimonial identification order was admissible despite the nonobservance of defendant's right to counsel, under G.S. 15A-279(d), because the evidence was not obtained as a result of the violation; as the evidence would have been obtained even if counsel had been provided and present, and the lack of counsel to advise defendant to have the evidence destroyed under G.S. 15A-280 was not determinative since there was sufficient probable cause to obtain a later search warrant without that evidence. State v. Pearson, 356 N.C. 22, 566 S.E.2d 50 (2002), cert. denied, 537 U.S. 1121, 123 S. Ct. 856, 154 L. Ed. 2d 802 (2003).  

This Section Not Applicable to Search Pursuant to § 15A-242(4). - Where probable cause existed to support issuance of the search warrant for defendant's hair, saliva, and blood pursuant to G.S. 15A-242(4), the State did not violate the defendant's rights, under N.C. Const., Art. I, § 20, by failing to obtain a nontestimonial identification order, pursuant to 15A-273, or to provide defendant with the right to counsel during the execution of the search warrant, under this section. State v. Grooms, 353 N.C. 50, 540 S.E.2d 713 (2000), cert. denied, 534 U.S. 838, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001).  

§ 15A-280. Return.

Statute text

Within 90 days after the nontestimonial identification procedure, a return must be made to the judge who issued the order or to a judge designated in the order setting forth an inventory of the products of the nontestimonial identification procedures obtained from the person named in the affidavit. If, at the time of the return, probable cause does not exist to believe that the person has committed the offense named in the affidavit or any other offense, the person named in the affidavit is entitled to move that the authorized judge issue an order directing that the products and reports of the nontestimonial identification procedures, and all copies thereof, be destroyed. The motion must, except for good cause shown, be granted.  

CASE NOTES

Purpose. - Section 15A-280's purposes are twofold: (1) it requires a return to the judge who issued the non-testimonial identification order (NIO) setting forth a product inventory, and (2) it allows the subject of the NIO the opportunity to make a motion to have the NIO products destroyed. State v. Pearson, 356 N.C. 22, 566 S.E.2d 50 (2002), cert. denied, 537 U.S. 1121, 123 S. Ct. 856, 154 L. Ed. 2d 802 (2003).  

Insubstantial Violation. - Officer's failure to return to the issuing judge an inventory of the evidence seized pursuant to the judge's order for non-testimonial identification evidence did not require the suppression of the evidence seized pursuant to G.S. 15A-974(2); the collection of the evidence seized was not causally related to the statutory violation, only insignificant interests were violated as defendant was present when the evidence was taken and was aware of what was taken, and defendant did not move for destruction of the evidence after the expiration of the time within which the inventory was to be filed. State v. Pearson, 356 N.C. 22, 566 S.E.2d 50 (2002), cert. denied, 537 U.S. 1121, 123 S. Ct. 856, 154 L. Ed. 2d 802 (2003).  

§ 15A-281. Nontestimonial identification order at request of defendant.

Statute text

A person arrested for or charged with a felony offense, or a Class A1 or Class 1 misdemeanor offense may request that nontestimonial identification procedures be conducted upon himself. If it appears that the results of specific nontestimonial identification procedures will be of material aid in determining whether the defendant committed the offense, the judge to whom the request was directed must order the State to conduct the identification procedures.  

CASE NOTES

Defendant has no statutory right to demand a lineup when charges are no longer pending against him. State v. Jackson, 306 N.C. 642, 295 S.E.2d 383 (1982).  

Failure to Hold Lineup after Voluntary Dismissal by State. - There was no impropriety in the State's failure to hold the lineup as ordered by the district court judge, where the State, for whatever reason, decided to take a voluntary dismissal in the case. State v. Jackson, 306 N.C. 642, 295 S.E.2d 383 (1982).  

The unannounced, unexpected presence of robbery victim at defendant's arraignment did not deny the defendant the right to a neutral line up procedure. The defendant made no request for such a procedure, nor did he ask the trial court to find that he intended to request such a procedure and that the procedure could not be fairly conducted. State v. Latta, 75 N.C. App. 611, 331 S.E.2d 213, cert. denied, 314 N.C. 334, 333 S.E.2d 494 (1985).  

§ 15A-282. Copy of results to person involved.

Statute text

A person who has been the subject of nontestimonial identification procedures or his attorney must be provided with a copy of any reports of test results as soon as the reports are available.  

CASE NOTES

Insubstantial Violation. - Officer's failure to provide defendant with a copy of any test results on the evidence seized from him pursuant to a non-testimonial identification order did not require the suppression of the evidence pursuant to G.S. 15A-974(2); the interest protected was insignificant because the samples had already been taken and the deviation from the statute was an unintentional oversight. State v. Pearson, 356 N.C. 22, 566 S.E.2d 50 (2002), cert. denied, 537 U.S. 1121, 123 S. Ct. 856, 154 L. Ed. 2d 802 (2003). 

§ 15A-285. Non-law-enforcement actions when urgently necessary.

Statute text

When an officer reasonably believes that doing so is urgently necessary to save life, prevent serious bodily harm, or avert or control public catastrophe, the officer may take one or more of the following actions:  

(1) Enter buildings, vehicles, and other premises.  

(2) Limit or restrict the presence of persons in premises or areas.  

(3) Exercise control over the property of others.  

An action taken to enforce the law or to seize a person or evidence cannot be justified by authority of this section.  

OFFICIAL COMMENTARY

This Article grants specific authority to law-enforcement officers for taking various nonenforcement actions which are expected of them - actions which are necessary for public safety, but which do not necessarily deal with violations of the criminal law. The section would express the authority, for example, for an officer to enter a dwelling from which he heard cries for help from someone in distress or to order people from a building because of an explosive gas leak. The provision seeks to deter any possibility of its authority being used as a "cover" for searching for criminal evidence or suspects by specifying that no action taken to uncover evidence or suspects can be characterized as an action taken under this Article.  

CASE NOTES

Officers were authorized to enter the house under G.S. 15A-285 after (1) defendant walked up to a police officer in his cruiser and told the trooper that he had killed his mother, (2) the officers went to the front porch of the mother's house and found what appeared to be blood, (3) and the officers then entered the house presumably to assist anyone who may have been inside. State v. Earwood, 155 N.C. App. 698, 574 S.E.2d 707 (2003).  
§ 15A-301. Criminal process generally.

Statute text

(a)  Formal Requirements. -   

(1) A record of each criminal process issued in the trial division of the General Court of Justice must be maintained in the office of the clerk in either paper form or in electronic form in the Electronic Repository as provided in G.S. 15A-301.1.  

(2) Criminal process, other than a citation, must be signed and dated by the justice, judge, magistrate, or clerk who issues it. The citation must be signed and dated by the law-enforcement officer who issues it.  

(b)  To Whom Directed. - Warrants for arrest and orders for arrest must be directed to a particular officer, a class of officers, or a combination thereof, having authority and territorial jurisdiction to execute the process. A criminal summons must be directed to the person summoned to appear and must be delivered to and may be served by any law-enforcement officer having authority and territorial jurisdiction to make an arrest for the offense charged, except that in those instances where the defendant is called into a law-enforcement agency to receive a summons, any employee so designated by the agency's chief executive officer may serve a criminal summons at the agency's office. The citation must be directed to the person cited to appear.  

(c)  Service. -   

(1) A law-enforcement officer or other employee designated as provided in subsection (b) receiving for service or execution a criminal process that was first created and exists only in paper form must note thereon the date and time of its receipt. A law enforcement officer receiving a copy of a criminal process that was printed in paper form as provided in G.S. 15A-301.1 shall cause the date of receipt to be recorded as provided in that section. Upon execution or service, a copy of the process must be delivered to the person arrested or served.  

(2) A corporation may be served with criminal summons as provided in G.S. 15A-773.  

(d)  Return. -   

(1) The officer or other employee designated as provided in subsection (b) who serves or executes a criminal process that was first created and exists only in paper form must enter the date and time of the service or execution on the process and return it to the clerk of court in the county in which issued. The officer or other employee designated as provided in subsection (b) of this section who serves or executes a copy of a criminal process that was printed in paper form as provided in G.S. 15A-301.1 shall promptly cause the date of the service or execution to be recorded as provided in that section.  

(2) If criminal process that was created and exists only in paper form is not served or executed within a number of days indicated below, it must be returned to the clerk of court in the county in which it was issued, with a reason for the failure of service or execution noted thereon.  

a. Warrant for arrest - 180 days.  

b. Order for arrest - 180 days.  

c. Criminal summons - 90 days or the date the defendant is directed to appear, whichever is earlier.  

(3) Failure to return the process to the clerk as required by subdivision (2) of this subsection does not invalidate the process, nor does it invalidate service or execution made after the period specified in subdivision (2).  

(4) The clerk to which return of a criminal process that was created and exists only in paper form is made may redeliver the process to a law-enforcement officer or other employee designated as provided in subsection (b) for further attempts at service. If the process is a criminal summons, he may reissue it only upon endorsement of a new designated time and date of appearance.  

(e)  Copies to Be Made by Clerk. -   

(1) The clerk may make a certified copy of any criminal process that was created and exists only in paper form filed in his office pursuant to subsection (a) when the original process has been lost or when the process has been returned pursuant to subdivision (d)(2). The copy may be executed as effectively as the original process whether or not the original has been redelivered as provided in G.S. 15A-301(d)(4).  

(2) When criminal process is returned to the clerk pursuant to subdivision (d)(1) and it appears that the appropriate venue is in another county, the clerk must make and retain a certified copy of the process and transmit the original process to the clerk in the appropriate county.  

(3) Upon request of a defendant, the clerk must make and furnish to him without charge one copy of every criminal process filed against him.  

(4) Nothing in this section prevents the making and retention of uncertified copies of process for information purposes under G.S. 15A-401(a)(2) or for any other lawful purpose.  

(f)  Protection of Process Server. - An officer or other employee designated as provided in subsection (b), and serving process as provided in subsection (b), receiving under this section or under G.S. 15A-301.1 criminal process which is complete and regular on its face may serve the process in accordance with its terms and need not inquire into its regularity or continued validity, nor does he incur criminal or civil liability for its due service.  

(g)  Recall of Process - Authority. - A criminal process that has not been served on the defendant, other than a citation, shall be recalled by a judicial official or by a person authorized to act on behalf of a judicial official as follows:  

(1) A warrant or criminal summons shall be recalled by the issuing judicial official when that official determines that probable cause did not exist for its issuance.  

(2) Any criminal process other than a warrant or criminal summons may be recalled for good cause by any judicial official of the trial division in which it was issued. Good cause includes, without limitation, the fact that:  

a. A copy of the process has been served on the defendant.  

b. All charges on which the process is based have been disposed.  

c. The person named as the defendant in the process is not the person who committed the charged offense.  

d. It has been determined that grounds for the issuance of an order for arrest did not exist, no longer exist or have been satisfied.  

(3) The disposition of all charges on which a process is based shall effect the recall, without further action by the court, of that process and of all other outstanding process issued in connection with the charges, including all orders for arrest issued for the defendant's failure to appear to answer the charges.  

When the process was first created and exists only in paper form, the recall shall promptly be communicated by any reasonable means to each law enforcement agency known to be in possession of the original or a copy of the process, and each agency shall promptly return the process to the court, unserved. When the process is in the Electronic Repository, the recall shall promptly be entered in the Electronic Repository, and no further copies of the process shall be printed in paper form. The recall shall also be communicated by any reasonable means to each agency that is known to be in possession of a copy of the process in paper form and that does not have remote electronic access to the Electronic Repository.  

OFFICIAL COMMENTARY

Several self-explanatory directory provisions are gathered here, familiar to all who have dealt with service and return of process. The new provisions for mandatory return contained in subsection (d), "Return," are designed to reduce the number of unaccounted-for "floating" warrants and other process. It should be noted that the requirements for 90-day return do not invalidate the process or its service after that time, or in any respect create a limitation on prosecution of the crime. These provisions are administrative and the process may be returned to the officer for further attempts at service.  

Subsection (a) provides for the filing of a copy of criminal process in the office of the clerk of superior court. At times an arrest warrant may be issued in one county when the crime has been committed in another and must be tried there. Subsection (e)(2) provides that in that circumstance the clerk keeps a certified copy and forwards the original to the county of appropriate venue.  

Subsection (f), "Protection of Officer," is new, added to insure that an officer may execute criminal process promptly without fear or danger of encountering difficulty because of some deficiency not apparent to him.  

Cross References. - As to criminal liability for failure to return process, see G.S. 14-242.  

As to liability of sheriff for failure to execute process, see G.S. 162-14.  

As to electronic technology in criminal process and procedure, see G.S. 15A-101.1.  

§ 15A-301.1. Electronic Repository.

Statute text

(a)  The Administrative Office of the Courts shall create and maintain, in cooperation with State and local law enforcement agencies, an automated electronic repository for criminal process (hereinafter referred to as the Electronic Repository), which shall comprise a secure system of electronic data entry, storage, and retrieval that provides for creating, signing, issuing, entering, filing, and retaining criminal process in electronic form, and that provides for the following with regard to criminal process in electronic form:  

(1) Tracking criminal process.  

(2) Accessing criminal process through remote electronic means by all authorized judicial officials and employees and all authorized law enforcement officers and agencies that have compatible electronic access capacity.  

(3) Printing any criminal process in paper form by any authorized judicial official or employee or any authorized law enforcement officer or agency.  

The Administrative Office of the Courts shall assure that all electronic signatures effected through use of the system meet the requirements of G.S. 15A-101.1(5).  

(b)  Any criminal process may be created, signed, and issued in electronic form, filed electronically in the office of a clerk of superior court, and retained in electronic form in the Electronic Repository.  

(c)  Any process that was first created, signed, and issued in paper form may subsequently be filed in electronic form and entered in the Electronic Repository by the judicial official who issued the process or by any person authorized to enter it on behalf of the judicial official. All copies of the process in paper form are then subject to the provisions of subsections (i) and (k) of this section.  

(d)  Any criminal process in the Electronic Repository shall be part of the official records of the clerk of superior court of the county for which it was issued and shall be maintained in the office of that clerk as required by G.S. 15A-301(a).  

(e)  Any criminal process in the Electronic Repository may, at any time and at any place in this State, be printed in paper form and delivered to a law enforcement agency or officer by any judicial official, law enforcement officer, or other authorized person.  

(f)  When printed in paper form pursuant to subsection (e) of this section, any copy of a criminal process in the Electronic Repository confers the same authority and has the same force and effect for all other purposes as the original of a criminal process that was created and exists only in paper form.  

(g)  Service of any criminal process in the Electronic Repository may be effected by delivering to the person to be served a copy of the process that was printed in paper form pursuant to subsection (e) of this section.  

(h)  The tracking information specified in subsection (i) of this section shall promptly be entered in the Electronic Repository when one or both of the following occurs:  

(1) A process is first created, signed, and issued in paper form and subsequently entered in electronic form in the Electronic Repository as provided in subsection (c) of this section.  

(2) A copy of a process in the Electronic Repository is printed in paper form pursuant to subsection (e) of this section.  

(i)  The following tracking information shall be entered in the Electronic Repository in accordance with subsections (c) and (h) of this section:  

(1) The date and time when the process was printed in paper form.  

(2) The name of the law enforcement agency by or for which the process was printed in paper form.  

(3) If available, the name and identification number of the law enforcement officer to whom any copy of the process was delivered.  

(j)  The service requirements set forth in subsection (k) of this section shall apply to:  

(1) Each copy of a criminal process that is first created in paper form and subsequently entered into the Electronic Repository as provided in subsection (c) of this section.  

(2) Each copy of a criminal process in the Electronic Repository that is printed in paper form pursuant to subsection (e) of this section.  

(k)  Service Requirements for Process Entered in the Electronic Repository. - The copy of the process shall be served not later than 24 hours after it has been printed. The date, time, and place of service shall promptly be recorded in the Electronic Repository and shall be part of the official records of the court. If the process is not served within 24 hours, that fact shall promptly be recorded in the Electronic Repository and all copies of the process in paper form shall be destroyed. The process may again be printed in paper form at later times and at the same or other places. Subsection (f) of this section applies to each successively printed copy of the process. When service of the warrant is no longer being actively pursued, that fact shall be promptly recorded in the Electronic Repository.  

(l)  A law enforcement officer or agency that does not have compatible remote access to the Electronic Repository shall promptly communicate, by any reasonable means, the information required by subsection (k) of this section to the clerk of superior court of the county in which the process was issued or to any other person authorized to enter information into the Electronic Repository, and the information shall promptly be entered in the Electronic Repository.  

(m)  Failure to enter any information as required by subsection (i) or (k) of this section does not invalidate the process, nor does it invalidate service or execution made after the period specified in subsection (k) of this section.  

(n)  A warrant created and existing only in paper form is returned within the meaning of G.S. 132-1.4(k) when it is returned as provided in G.S. 15A-301(d). A warrant that exists only in electronic form in the Electronic Repository is returned within the meaning of G.S. 132-1.4(k), when it has been served or when service of the warrant is no longer being actively pursued, as either fact is entered in the Electronic Repository pursuant to subsection (k) of this section.  

§ 15A-302. Citation.

Statute text

(a)  Definition. - A citation is a directive, issued by a law enforcement officer or other person authorized by statute, that a person appear in court and answer a misdemeanor or infraction charge or charges.  

(b)  When Issued. - An officer may issue a citation to any person who he has probable cause to believe has committed a misdemeanor or infraction.  

(c)  Contents. - The citation must:  

(1) Identify the crime charged, including the date, and where material, identify the property and other persons involved,  

(2) Contain the name and address of the person cited, or other identification if that cannot be ascertained,  

(3) Identify the officer issuing the citation, and  

(4) Cite the person to whom issued to appear in a designated court, at a designated time and date.  

(d)  Service. - A copy of the citation shall be delivered to the person cited who may sign a receipt on the original which shall thereafter be filed with the clerk by the officer. If the cited person refuses to sign, the officer shall certify delivery of the citation by signing the original, which shall thereafter be filed with the clerk. Failure of the person cited to sign the citation shall not constitute grounds for his arrest or the requirement that he post a bond. When a citation is issued for a parking offense, a copy shall be delivered to the operator of a vehicle who is present at the time of service, or shall be delivered to the registered owner of the vehicle if the operator is not present by affixing a copy of the citation to the vehicle in a conspicuous place.  

(e)  Dismissal by Prosecutor. - If the prosecutor finds that no crime or infraction is charged in the citation, or that there is insufficient evidence to warrant prosecution, he may dismiss the charge and so notify the person cited. An appropriate entry must be made in the records of the clerk. It is not necessary to enter the dismissal in open court or to obtain consent of the judge.  

(f)  Citation No Bar to Criminal Summons or Warrant. - If the offense is a misdemeanor, a criminal summons or a warrant may issue notwithstanding the prior issuance of a citation for the same offense. If a defendant fails to appear in court as directed by a citation that charges the defendant with a misdemeanor, an order for arrest for failure to appear may be issued by a judicial official.  

(g)  Preparation of Form. - The form and content of the citation is as prescribed by the Administrative Officer of the Courts. The form of citation used for violation of the motor vehicle laws must contain a notice that the driving privilege of the person cited may be revoked for failure to appear as cited, and must be prepared as provided in G.S. 7A-148(b).  

OFFICIAL COMMENTARY

Although the use of a citation is quite familiar in North Carolina for traffic cases, it previously has not had statutory sanction as criminal process. Actually, there has not been a citation, but rather a warrant form not acted upon by a judicial officer. (There has been an authorization in G.S. 7A-148 for the chief district judges to prescribe a multicopy uniform traffic ticket, and that is reflected in subsection (g) of this section.)  

This statute provides for a separate criminal process, applicable to any misdemeanor. It is issued by a law-enforcement officer to direct the appearance in court of the person charged when the officer lacks authority or deems it inappropriate to make an arrest and take the defendant into custody.  

Since the citation is issued by a law-enforcement officer, contempt of court may not be used to enforce obedience to its direction to appear. Thus, other criminal process may be issued if the defendant does not appear.  

Subsection (f)(2) refers to a proposed section of the Criminal Code Commission's proposal which would have inserted provisions in Chapter 20 of the General Statutes. The amendment to Chapter 20 was deleted in the General Assembly, but subsection (f)(2) was not deleted.  

It should be noted that in certain circumstances the citation can serve as the pleading upon which the trial is based. See G.S. 15A-922 and Article 49, Pleadings and Joinder.  

CASE NOTES

Citation Requirements - A citation complies with all necessary requirements where it identifies the crimes charged and the date of the offenses, contains the name and address of the person cited, identifies the officer issuing the citation, designates the court in which the defendant is required to appear, and designates the date and time. State v. Phillips, 149 N.C. App. 310, 560 S.E.2d 852 (2002), appeal dismissed, 355 N.C. 499, 564 S.E.2d 230 (2002).  

Officer had probable cause to stop vehicle in which defendant was a passenger where officer observed that neither the driver nor the defendant passenger were wearing seat belts. Likewise, the officer was allowed to ask defendant passenger to exit the vehicle. State v. Hamilton, 125 N.C. App. 396, 481 S.E.2d 98 (1997), appeal dismissed and cert. denied, 345 N.C. 757, 485 S.E.2d 302 (1997).  

§ 15A-303. Criminal summons.

Statute text

(a)  Definition. - A criminal summons consists of a statement of the crime or infraction of which the person to be summoned is accused, and an order directing that the person so accused appear and answer to the charges made against him. It is based upon a showing of probable cause supported by oath or affirmation.  

(b)  Statement of the Crime or Infraction. - The criminal summons must contain a statement of the crime or infraction of which the person summoned is accused. No criminal summons is invalid because of any technicality of pleading if the statement is sufficient to identify the crime or infraction.  

(c)  Showing of Probable Cause; Record. - The showing of probable cause for the issuance of a criminal summons, and the record thereof, is the same as provided in G.S. 15A-304(d) for the issuance of a warrant for arrest.  

(d)  Order to Appear. - The summons must order the person named to appear in a designated court at a designated time and date and answer to the charges made against him and advise him that he may be held in contempt of court for failure to appear. Except for cause noted in the criminal summons by the issuing official, an appearance date may not be set more than one month following the issuance or reissuance of the criminal summons.  

(e)  Enforcement. -   

(1) If the offense charged is a criminal offense, a warrant for arrest, based upon the same or another showing of probable cause, may be issued by the same or another issuing official, notwithstanding the prior issuance of a criminal summons.  

(2) If the offense charged is a criminal offense, an order for arrest, as provided in G.S. 15A-305, may issue for the arrest of any person who fails to appear as directed in a duly executed criminal summons.  

(3) A person served with criminal summons who willfully fails to appear as directed may be punished for contempt as provided in G.S. 5A-11.  

(4) Repealed by Session Laws 1975, c. 166, s. 4.  

(f)  Who May Issue. - A criminal summons, valid throughout the State, may be issued by any person authorized to issue warrants for arrest.  

OFFICIAL COMMENTARY

Former G.S. 15-20 authorized the criminal summons, but it was little used. There appears to be no good reason, for in many cases in which a criminal summons could have been used, the law-enforcement officer simply "served" the warrant and did not take the defendant into custody.  

The criminal summons can appropriately be used in any case in which it appears that it is not necessary to arrest the defendant and take him into custody to ensure his appearance in court. This should be true in many misdemeanors and in a number of felonies. If the defendant simply is directed to appear in court on the appropriate date, the entire machinery of arrest, processing, and bail can be avoided with resultant savings to the system of criminal justice. This section is separated from the warrant provisions (unlike the former statute), and placed first, in order to call it to the attention of readers of the statutes and encourage its use.  

Note that due to the interchangeability of parts of process a warrant for arrest may be based on the criminal summons (it needs only the order to the officer), and the same is true of an order for arrest. Since the summons is issued by a judicial officer, the contempt power also is available.  

Subsection (e)(4) refers to a proposed section of the Criminal Code Act which would have inserted provisions in Chapter 20 of the General Statutes. The amendment to Chapter 20 was deleted in the General Assembly, but subsection (e)(4) was not deleted.  

§ 15A-304. Warrant for arrest.

Statute text

(a)  Definition. - A warrant for arrest consists of a statement of the crime of which the person to be arrested is accused, and an order directing that the person so accused be arrested and held to answer to the charges made against him. It is based upon a showing of probable cause supported by oath or affirmation.  

(b)  When Issued. - A warrant for arrest may be issued, instead of or subsequent to a criminal summons, when it appears to the judicial official that the person named should be taken into custody. Circumstances to be considered in determining whether the person should be taken into custody may include, but are not limited to, failure to appear when previously summoned, facts making it apparent that a person summoned will fail to appear, danger that the person accused will escape, danger that there may be injury to person or property, or the seriousness of the offense.  

(c)  Statement of the Crime. - The warrant must contain a statement of the crime of which the person to be arrested is accused. No warrant for arrest, nor any arrest made pursuant thereto, is invalid because of any technicality of pleading if the statement is sufficient to identify the crime.  

(d)  Showing of Probable Cause. - A judicial official may issue a warrant for arrest only when he is supplied with sufficient information, supported by oath or affirmation, to make an independent judgment that there is probable cause to believe that a crime has been committed and that the person to be arrested committed it. The information must be shown by one or more of the following:  

(1) Affidavit;  

(2) Oral testimony under oath or affirmation before the issuing official; or  

(3) Oral testimony under oath or affirmation presented by a sworn law enforcement officer to the issuing official by means of an audio and video transmission in which both parties can see and hear each other. Prior to the use of audio and video transmission pursuant to this subdivision, the procedures and type of equipment for audio and video transmission shall be submitted to the Administrative Office of the Courts by the senior regular resident superior court judge and the chief district court judge for a judicial district or set of districts and approved by the Administrative Office of the Courts.  

If the information is insufficient to show probable cause, the warrant may not be issued. A judicial official shall not refuse to issue a warrant for the arrest of a person solely because a prior warrant has been issued for the arrest of another person involved in the same matter.  

(e)  Order for Arrest. - The order for arrest must direct that a law-enforcement officer take the defendant into custody and bring him without unnecessary delay before a judicial official to answer to the charges made against him.  

(f)  Who May Issue. - A warrant for arrest, valid throughout the State, may be issued by:  

(1) A Justice of the Supreme Court.  

(2) A judge of the Court of Appeals.  

(3) A judge of the superior court.  

(4) A judge of the district court, as provided in G.S. 7A-291.  

(5) A clerk, as provided in G.S. 7A-180 and 7A-181.  

(6) A magistrate, as provided in G.S. 7A-273.  

OFFICIAL COMMENTARY

The standard format for a warrant for arrest in North Carolina has been an affidavit charging the crime, sworn before a judicial officer, followed by an order to a law-enforcement officer directing the arrest of the defendant. The warrant, consisting of the affidavit and the order, is then used as a pleading for trial.  

In Whiteley v. Warden of Wyo. State Penitentiary, 401 U.S. 560, 91 S. Ct. 1031, 28 L. Ed. 2d 306 (1971), the Supreme Court of the United States said: "The decisions of this Court concerning Fourth Amendment probable cause requirements before a warrant for either arrest or search can issue require that the judicial officer issuing such a warrant be supplied with sufficient information to support an independent judgment that probable cause exists for the warrant." Thus it is clear that the judicial officer must be furnished information and our old conclusory affidavit in the form of a charge of the crime is not sufficient for the purpose. We still need a statement of the crime - for notification to the defendant and for a pleading, and that is provided for in this section.  

This section provides for the showing of probable cause by an affidavit (which necessarily will be longer and more detailed if no other evidence in taken) or by the taking of evidence by the judicial officer. It should be emphasized that the judicial officer must have presented to him information from which he can decide that there is probable cause to believe that a crime has been committed and that the person to be arrested committed it - and if the warrant is not based upon such a factual showing, it is invalid under the decisions of the Supreme Court.  

In order to emphasize the desirability of utilizing the criminal summons when arrest and custody are not needed, subsection (b) states the circumstances for the use of a warrant for arrest. That subsection is directory and does not require a finding by the judicial officer, and of course would not invalidate the warrant if the circumstances in fact were absent.  

CASE NOTES

U.S. Const., Amend. IV Applies to Both Arrest Warrants and Search Warrants. - The requirement under U.S. Const., Amend. IV that no warrant shall issue but upon probable cause, supported by oath or affirmation, and particularly describing the persons or things to be seized, applies to arrest warrants as well as to search warrants. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972); State v. Freeman, 31 N.C. App. 335, 229 S.E.2d 238 (1976).  

Issuance of a warrant of arrest is a judicial act. State v. Matthews, 270 N.C. 35, 153 S.E.2d 791 (1967).  

Section vests discretionary power in officials authorized to issue warrants. State v. Furmage, 250 N.C. 616, 109 S.E.2d 563 (1959).  

Probable Cause Explained. - Sufficient evidence was presented to the magistrate in support of defendant's arrest warrant to support the reasonable probability that defendant was involved in drug trafficking; probable cause determinations were the factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, acted. State v. Bullin, 150 N.C. App. 631, 564 S.E.2d 576 (2002), cert. denied, 356 N.C. 307, 570 S.E.2d 735 (2002).  

When Warrant May Be Issued. - After the required examination on oath of the complainant and any witnesses who may be produced by him, the justice of the peace is authorized to issue the warrant upon his determination that there is sufficient ground for the arrest and prosecution of the accused person for the described criminal offense. State v. Matthews, 270 N.C. 35, 153 S.E.2d 791 (1967).  

Requirements for Valid Warrant. - A valid warrant of arrest must be based on an examination of the complainant under oath; it must identify the person charged; it must contain directly or by proper reference at least a defective statement of the crime charged; and it must be directed to a lawful officer or to a class of officers commanding the arrest of the accused. State v. Powell, 10 N.C. App. 443, 179 S.E.2d 153 (1971).  

A warrant of arrest is sufficient if it clearly gives the defendant notice of the charge against him, so that he may prepare his defense, and if it enables him to plead former acquittal or former conviction should he again be brought to trial for the same offense. It must also enable the court to pronounce judgment in case of conviction. State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 (1970).  

A warrant must allege lucidly and accurately all the essential elements of the offense endeavored to be charged in order that the defendant may be duly informed of the charges against him, protected from double jeopardy, and able to prepare for trial, and that the trial court may be able to pronounce an appropriate sentence upon a conviction or plea. State v. Camp, 59 N.C. App. 38, 295 S.E.2d 766, cert. denied and appeal dismissed, 307 N.C. 271, 299 S.E.2d 216 (1982).  

"Probable Cause" Defined. - Probable cause under this section refers to the existence of a reasonable suspicion in the mind of a prudent person, considering the facts and circumstances presently known. State v. Sturdivant, 304 N.C. 293, 283 S.E.2d 719 (1981).  

Duty of Magistrate. - It is the duty of a magistrate, before issuing a warrant on a criminal charge, except in cases super visum, to require evidence on oath amounting to a direct charge or creating a strong suspicion of guilt. Welch v. Scott, 27 N.C. 72 (1844).  

Must Appear to Magistrate That Offense Was Committed. - A warrant will issue only if it appears to the magistrate from his examination that a criminal offense has been committed. Sutton v. Figgatt, 280 N.C. 89, 185 S.E.2d 97 (1971).  

It must appear by the examination that an offense has been committed before any warrant is issued. State v. Moore, 136 N.C. 581, 48 S.E. 573 (1904).  

Sufficient Charge Is Essential to Jurisdiction. - It is an essential of jurisdiction that a criminal offense shall be sufficiently charged in a warrant or indictment. State v. Green, 251 N.C. 40, 110 S.E.2d 609 (1959); State v. Jones, 17 N.C. App. 54, 193 S.E.2d 314 (1972).  

But Issuance of Warrant Prior to Arrest Is Not. - But it is not an essential of jurisdiction that a warrant be issued prior to arrest and that the defendant be initially arrested thereunder. State v. Green, 251 N.C. 40, 110 S.E.2d 609 (1959); State v. Broome, 269 N.C. 661, 153 S.E.2d 384 (1967); State v. Jones, 17 N.C. App. 54, 193 S.E.2d 314 (1972).  

Warrant should not be quashed or judgment arrested for mere informalities or absence of refinements. State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 (1970).  

Rules Less Strict Than for Indictments. - A warrant and the affidavit upon which it is based are tested by rules less strict than those applicable to indictments. State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 (1970).  

No Special Form of Affidavit or Complaint Required. - It is not expected nor required, in the absence of special provision to the contrary, that an affidavit or complaint should be in any particular form, or should charge the crime with the fullness or particularity necessary in an information or indictment. State v. Gupton, 166 N.C. 257, 80 S.E. 989 (1914); State v. Higgins, 266 N.C. 589, 146 S.E.2d 681 (1966).  

Signature of Affiant Not Essential. - Where the warrant discloses that the affiant was duly sworn before a competent official and is signed by such official, and the name of the affiant is set forth, the fact that the affiant does not subscribe the affidavit is not a fatal defect. State v. Higgins, 266 N.C. 589, 146 S.E.2d 681 (1966).  

Uniform Traffic Ticket as Warrant. - The Court of Appeals disapproves the use of the Uniform Traffic Ticket as a warrant of arrest. State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 (1970).  

Information received from a reliable informant is sufficient to support a conclusion that probable cause for arrest exists. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

Police Officer May Rely on Information Reported by Other Officers. - A police officer making the affidavit for issuance of a warrant may do so in reliance upon information reported to him by other officers in the performance of their duties. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

State Bureau of Investigation agent's affidavit and testimony before a magistrate that another State Bureau of Investigation agent had purchased heroin from defendant furnished sufficient evidence to support the magistrate's determination that probable cause existed for defendant's arrest. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

In order to properly charge an assault, there must be a victim named, since by failing to name the particular person assaulted, the defendant would not be protected from a subsequent prosecution for assault upon a named person. State v. Powell, 10 N.C. App. 443, 179 S.E.2d 153 (1971).  

Motion to Quash Warrant Made After Pleading and Participating in Trial. - By pleading and participating in a trial, defendant waives any defect incident to the authority of the person issuing a warrant, and a motion to quash made after the State has rested is addressed to the discretion of the trial judge. State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 (1970).  

Arrest of Judgment Where Warrant Altered. - Where defendant was arrested, tried and convicted in district court for permitting a person under the influence of intoxicating liquor to operate his automobile, but the warrant was altered after trial in district court and before any evidence was heard in superior court so that defendant was tried and convicted in superior court on a warrant charging him with driving while under the influence, judgment of the superior court must be arrested since a defendant may be tried upon a warrant in superior court only after there has been a trial and appeal from a conviction by an inferior court having jurisdiction. State v. Chappell, 18 N.C. App. 288, 196 S.E.2d 558 (1973).  

Appellate Court Cannot Look Behind Warrant. - The appellate court can only look at the warrant, which is the complaint, and cannot look behind the warrant for objections lying in the defects or irregularities of the preliminary evidence. State v. Peters, 107 N.C. 876, 12 S.E. 74 (1890). See State v. Bryson, 84 N.C. 780 (1881).  

§ 15A-305. Order for arrest.

Statute text

(a)  Definition. - As used in this section, an order for arrest is an order issued by a justice, judge, clerk, or magistrate that a law-enforcement officer take a named person into custody.  

(b)  When Issued. - An order for arrest may be issued when:  

(1) A grand jury has returned a true bill of indictment against a defendant who is not in custody and who has not been released from custody pursuant to Article 26 of this Chapter, Bail, to answer to the charges in the bill of indictment.  

(2) A defendant who has been arrested and released from custody pursuant to Article 26 of this Chapter, Bail, fails to appear as required.  

(3) The defendant has failed to appear as required by a duly executed criminal summons issued pursuant to G.S. 15A-303 or a citation issued by a law enforcement officer or other person authorized by statute pursuant to G.S. 15A-302 that charged the defendant with a misdemeanor.  

(4) A defendant has violated the conditions of probation.  

(5) In any criminal proceeding in which the defendant has become subject to the jurisdiction of the court, it becomes necessary to take the defendant into custody.  

(6) It is authorized by G.S. 15A-803 in connection with material witness proceedings.  

(7) The common-law writ of capias has heretofore been issuable.  

(8) When a defendant fails to appear as required in a show cause order issued in a criminal proceeding.  

(9) It is authorized by G.S. 5A-16 in connection with contempt proceedings.  

(c)  Statement of Cause and Order; Copy of Indictment. -   

(1) The process must state the cause for its issuance and order an officer described in G.S. 15A-301(b) to take the person named therein into custody and bring him before the court. If the defendant is to be held without bail, the order must so provide.  

(2) When the order is issued pursuant to subdivision (b)(1), a copy of the bill of indictment must be attached to each copy of the order for arrest.  

(d)  Who May Issue. - An order for arrest, valid throughout the State, may be issued by any person authorized to issue warrants for arrest.  

OFFICIAL COMMENTARY

This section provides a new term and more formality for our former "capias." Other than the change in the name, which substitutes English for Latin and should lend clarity, the most striking provision is the statutory requirement that the cause for the issuance of the process be stated. Some "capias" forms already follow this practice. It was felt that in addition to limiting issuance to proper circumstances, this device leads to more ready compliance by the person to be taken into custody. The format would follow that of the summons and the warrant for arrest, both of which contain a statement of the crime (for which we here substitute "cause for arrest") followed by an order. The following is a suggested format for the body of the process:  

"CAUSE FOR ARREST OF John Doe  

The person named above having been charged with the crime of embezzlement and having been released on his own recognizance to appear at the July 14, 1975, Session of the Superior Court of Wake County, failed to appear.  

ORDER: You are commanded to arrest the person named above and bring him before this session of this court. Should you be unable to execute this process before the end of this session, you are directed to:  

X  secure his/her appearance at the next session by taking bail in the sum of $5,000.00, or in default thereof, by committing him/her to the county jail of this county.  

commit him/her to the county jail of this county to be held without bail."  

CASE NOTES

Order of Arrest Referring to Attached Affidavit or Complaint. - When the order of arrest referred to attached affidavit or complaint, the affidavit or complaint became a part of the warrant of arrest. State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 (1970), decided under prior law.  

New Bond. - Additional $30,000 bond and second arrest order that were issued after defendant had been released on $1,000 bond were not improper as the additional bond was not a modification to the prior bond, but was a new bond for a new felony indictment. State v. Hunt, 123 N.C. App. 762, 475 S.E.2d 722 (1996).

Cross References. - As to arrest in civil cases, see G.S. 1-409 et seq.  

As to arrest of persons violating the laws regulating intoxicating liquors, see G.S. 18B-500 et seq.  

As to power of bank examiner to arrest, see G.S. 53-121.  

As to arrest for violation of the weights and measures laws, see G.S. 81A-16.  

As to arrest by State forest rangers, see G.S. 113-55.1.  

As to arrest by appointees of directors of the State facilities for the mentally ill, etc., see G.S. 122C-183.  

As to arrest by the commanding officer of militia, see G.S. 127A-148.  

As to arrest of parolee from the State prison whose parole has been revoked, see G.S. 148-63.  

CASE NOTES


I. General Consideration.


II. Warrant Not in Possession of Officer.


III. Arrest Without Warrant.


A. In General.


B. Illustrative Cases.


1. Offense in Presence of Officer.


2. Offense Out of Presence of Officer.


IV. Use of Force in Arrest.


V. Entry on Premises.


VI. Unlawful Arrest.

I. GENERAL CONSIDERATION.

Editor's Note. - Many of the cases cited below were decided under former law.  

Whether an arrest warrant must be obtained is determined by State law. State v. Wooten, 34 N.C. App. 85, 237 S.E.2d 301 (1977).  

Formal declaration of arrest by the officer is not a prerequisite to the making of an arrest. State v. Tippett, 270 N.C. 588, 155 S.E.2d 269 (1967).  

Burden on State to Show Legality of Arrest. - It was incumbent upon the State to satisfy the jury from the evidence beyond a reasonable doubt that defendant committed a crime in the presence of the officer, or that the officer had reasonable grounds to believe the defendant had done so, in order to establish the authority and duty of the officer to make the arrest without a warrant. State v. Fenner, 263 N.C. 694, 140 S.E.2d 349 (1965).  

Officer's Statement as to Whether Defendant Under Arrest. - Just as a formal declaration of arrest is not essential to the making of an arrest, an officer's statement that a defendant was or was not under arrest is not conclusive. When a law-enforcement officer, by word or actions, indicates that an individual must remain in the officer's presence or come to the police station against his will, the person is for all practical purposes under arrest if there is a substantial imposition of the officer's will over the person's liberty. State v. Sanders, 295 N.C. 361, 245 S.E.2d 674 (1978), cert. denied, 454 U.S. 973, 102 S. Ct. 523, 70 L. Ed. 2d 392 (1981).  

Custody Tantamount to Arrest for Search Purposes. - A finding and conclusion that defendant was taken into custody is tantamount to finding and concluding that defendant was under arrest at the time of a search. State v. Jackson, 11 N.C. App. 682, 182 S.E.2d 271, aff'd, 280 N.C. 122, 185 S.E.2d 202 (1971).  

It was not necessary to read defendant the Miranda rights in order to make lawful arrest, where defendant was advised by the arresting officers that he was being arrested on a charge of rape in compliance with subdivision (c)(2)c. State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985).  

For purposes of a false arrest tort action under State law, the existence of legal justification for a deprivation of liberty is determined in accordance with this section; thus, it is possible, in some instances, for an arrest to be constitutionally valid and yet illegal under State law. Myrick v. Cooley, 91 N.C. App. 209, 371 S.E.2d 492, petition denied as to additional issues, 323 N.C. 477, 373 S.E.2d 865 (1988).  

Civil Liability of Arresting Officer for Mistaken Identity. - As to the civil liability for false imprisonment of an arresting officer, acting under a valid arrest warrant, who arrests the wrong person because of a mistake in the identity of the person arrested, see Robinson v. City of Winston-Salem, 34 N.C. App. 401, 238 S.E.2d 628 (1977).  

Conviction Establishes Existence of Probable Cause. - In the absence of a showing that the district court's conviction of the defendant for disorderly conduct and resisting arrest was obtained improperly, the conviction establishes, as a matter of law, the existence of probable cause for his arrest and defeated both his federal and State claims for false arrest or imprisonment, even though on appeal to the superior court the disorderly conduct and resisting arrest charges were dismissed at the close of the State's evidence. Myrick v. Cooley, 91 N.C. App. 209, 371 S.E.2d 492, petition denied as to additional issues, 323 N.C. 477, 373 S.E.2d 865 (1988).  

Search and Seizure Upheld. - Where officers were lawfully on the premises pursuant to a valid search warrant, and were authorized under G.S. 15A-256 to initially detain defendant in house, their discovery of a packet of cocaine which fell out of defendant's clothing was the result of their lawful detention and the seizure of that packet was authorized under the "plain view" doctrine. Moreover, once this packet had been discovered, the officers had probable cause to arrest defendant without benefit of a warrant under subsection (b) of this section, and thus, second packet of cocaine found as a result of a search incident to defendant's arrest was properly seized and admissible at trial. State v. Patrick, 88 N.C. App. 582, 364 S.E.2d 450 (1988).  

II. WARRANT NOT IN POSSESSION OF OFFICER.

Probable Cause Exists When Officer Has Personal Knowledge of Warrant. - Probable cause to believe that the person has committed a felony exists without question where the officer has personal knowledge that a warrant has been issued for the arrest of such person, which warrant charges a felony. State v. Denton, 17 N.C. App. 684, 195 S.E.2d 334, cert. denied, 283 N.C. 586, 196 S.E.2d 810 (1973).  

Service of Warrants After Request for Attorney. - When a defendant is arrested pursuant to an arrest warrant, subdivision (a)(2) of this section requires the arrest warrant to be served upon the defendant as soon as possible. The fact that delivery and reading of warrants was made after defendant's request for an attorney did not alter the routineness of such delivery, nor did it constitute the initiation of questioning. State v. Underwood, 84 N.C. App. 408, 352 S.E.2d 898 (1987), overruled on other grounds, State v. Thompson, 328 N.C. 477, 402 S.E.2d 386 (1991).  

Defendant was not guilty of resisting arrest by closing his door to officers who were arresting him on a civil warrant which was not in their possession, and they entered his home illegally to arrest him. State v. Hewson, 88 N.C. App. 128, 362 S.E.2d 574 (1987).  

III. ARREST WITHOUT WARRANT.

A. IN GENERAL.

Constitution does not dictate circumstances under which arrest warrants are required. Whether an arrest warrant must be obtained is determined by State law alone. Likewise, State law alone determines the sanction to be applied for failure to obtain an arrest warrant where one is required. State v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 (1973).  

Power of arrest without warrant is defined and limited entirely by legislative enactments in this State. And the rule is that where the right and power of arrest without warrant is regulated by statute, an arrest without warrant except as authorized by statute is illegal. State v. Mobley, 240 N.C. 476, 83 S.E.2d 100 (1954).  

Subsection (b) broadened the authority of a law-enforcement officer to make a warrantless arrest for crimes not committed in his presence. In re Gardner, 39 N.C. App. 567, 251 S.E.2d 723 (1979).  

Former Law Compared. - Prior to this section North Carolina law limited arrest without a warrant for crimes not committed in the presence of the officer to felonies, when there was reasonable ground to believe that the person will evade arrest if not immediately taken into custody. This section broadens the authority to arrest for crimes committed out of an officer's presence to include felonies generally and misdemeanors when the officer has probable cause to believe the person (1) has committed a misdemeanor and (2) will not be apprehended unless immediately arrested, or may cause physical injury to himself or others, or damage to property unless immediately arrested. In re Pinyatello, 36 N.C. App. 542, 245 S.E.2d 185 (1978).  

Statute Applies Only to State Officers. - The statute governing arrests without warrant applies only to peace officers of the State and in the enforcement of the State law, and does not affect the conduct or powers of federal officers unless the principles therein are extended to such officers by a federal statute, when in the enforcement of a valid federal law. State v. Burnett, 183 N.C. 703, 110 S.E. 588 (1922).  

Superintendent of a convict gang was not such an officer as was contemplated by the statute, relating to arrest without warrant. State v. Stancill, 128 N.C. 606, 38 S.E. 926 (1901).  

Arrest without warrant except as authorized by statute is illegal. 

Where the right and power of arrest without warrant is regulated by statute, an arrest without warrant except as authorized by statute is illegal. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Statute Not Intended to Legalize Warrantless Entry. - The statute was never intended to legalize a warrantless entry upon premises which could not otherwise be lawfully entered except under authority of a valid warrant. State v. Miller, 16 N.C. App. 1, 190 S.E.2d 888 (1972), modified, 282 N.C. 633, 194 S.E.2d 353 (1973).  

Information Must Be Sufficient to Have Required Issuance of Warrant. - One does not have probable cause unless he has information of facts which, if submitted to a magistrate, would require the issuance of an arrest warrant. 

"Probable Cause" Defined. - Probable cause exists if the facts and circumstances known to the officer warrant a prudent man in believing that the offense has been committed. 

Probable cause for an arrest has been defined to be a reasonable ground of suspicion, supported by circumstances sufficiently strong in themselves to warrant a cautious man in believing the accused to be guilty. 

An arrest without a warrant is based upon probable cause if the facts and circumstances known to the arresting officer warrant a prudent man in believing that a felony has been committed and the person to be arrested is the felon. 

A warrantless arrest is based on probable cause if the facts and circumstances known to the arresting officer warrant a prudent man in believing that a felony has been committed and the person to be arrested is the felon. The standard is the same as that required by the United States Constitution. State v. Mathis, 295 N.C. 623, 247 S.E.2d 919 (1978).  

Whether probable cause exists depends upon whether at that moment the facts and circumstances within the officer's knowledge and of which he has reasonably trustworthy information are sufficient to warrant a prudent man in believing that the suspect has committed or is committing an offense. State v. Matthews, 40 N.C. App. 41, 251 S.E.2d 897 (1979).  

Existence of probable cause depends upon whether at the time of the arrest there were facts and circumstances within the knowledge of the arresting officer which would justify a prudent man's belief that a suspect had committed an offense. State v. Rinck, 303 N.C. 551, 280 S.E.2d 912 (1981).  

One does not have probable cause unless he has information of facts which, if submitted to a magistrate, would require the issuance of an arrest warrant. State v. Thompson, 313 N.C. 157, 326 S.E.2d 19 (1985).  

"Probable cause" and "reasonable ground to believe" are substantially equivalent terms. 

"Reasonable ground" and "probable cause" are basically equivalent terms with similar meanings. State v. Young, 27 N.C. App. 308, 219 S.E.2d 261 (1975), cert. denied, 289 N.C. 455, 223 S.E.2d 164 (1976).  

Existence of probable cause is a pragmatic question to be determined in each case in the light of the particular circumstances and the particular offense involved. 

And Is Determined by Factual and Practical Considerations. - The existence of probable cause justifying an arrest without a warrant is determined by factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act. 

To establish probable cause, the evidence need not amount to proof of guilt, or even to prima facie evidence of guilt, but it must be such as would actuate a reasonable man acting in good faith. 

Proof of Actual Commission of Crime Not Necessary. - A peace officer may justify an arrest without a warrant when he shows satisfactory reasons for his belief of the fact and the guilt of the suspected party, and that delay in procuring a warrant might enable the party to escape. In such case, proof of actual commission of the crime is not necessary. Neal v. Joyner, 89 N.C. 287 (1883).  

Same - Verdict of Not Guilty Not Tantamount to Finding of No Reasonable Grounds. - Verdict of not guilty of the misdemeanor for which defendant was arrested was not tantamount to a finding that the arresting officer did not have reasonable grounds to believe that defendant had committed such offense in his presence and that defendant therefore could lawfully resist the arrest. State v. Jefferies, 17 N.C. App. 195, 193 S.E.2d 388 (1972), cert. denied, 282 N.C. 673, 194 S.E.2d 153 (1973).  

The failure of the State to satisfy the jury beyond a reasonable doubt of defendant's guilt of the offense charged is a far cry from a failure to satisfy the jury beyond a reasonable doubt that the arresting officer had reasonable ground to believe defendant had committed the offense in the officer's presence. In order to justify an officer in making an arrest without a warrant, it is not essential that the offense be shown to have been actually committed. It is only necessary that the officer have reasonable ground to believe such offense has been committed. State v. Jefferies, 17 N.C. App. 195, 193 S.E.2d 388 (1972), cert. denied, 282 N.C. 673, 194 S.E.2d 153 (1973).  

Same - Question for Jury. - The reasonableness of the officer's grounds to believe the defendant had committed a misdemeanor in the officer's presence, when properly raised, is a factual question to be decided by the jury. State v. Jefferies, 17 N.C. App. 195, 193 S.E.2d 388 (1972), cert. denied, 282 N.C. 673, 194 S.E.2d 153 (1973).  

Only Reasonable Ground for Belief Need Be Shown. - In order to justify an arrest without warrant, it is not required that a felony be shown actually to have been committed; it is only necessary that the officer have reasonable ground to believe that such an offense has been committed. State v. Alexander, 279 N.C. 527, 184 S.E.2d 274 (1971); State v. Shore, 285 N.C. 328, 204 S.E.2d 682 (1974); State v. Phifer, 290 N.C. 203, 225 S.E.2d 786 (1976), cert. denied, 429 U.S. 1050, 97 S. Ct. 761, 50 L. Ed. 2d 766, 429 U.S. 1123, 97 S. Ct. 1160, 51 L. Ed. 2d 573 (1977).  

An officer need not show that a felony has actually been committed. It is only necessary for the officer to have reasonable ground to believe that such an offense has been committed. State v. Campbell, 30 N.C. App. 652, 228 S.E.2d 52, appeal dismissed, 291 N.C. 324, 230 S.E.2d 677 (1976).  

Totality of Circumstances Considered. - The basis of reasonable ground for belief that felony has been committed is drawn from the totality of facts and circumstances surrounding the arrest, known to the officers. State v. Little, 27 N.C. App. 54, 218 S.E.2d 184, cert. denied, 288 N.C. 512, 219 S.E.2d 347 (1975).  

Description as Furnishing Reasonable Ground for Belief. - A description of either a person or an automobile furnishes reasonable ground for arresting and detaining a criminal suspect. State v. Jacobs, 277 N.C. 151, 176 S.E.2d 744 (1970).  

A description of an assailant's physical characteristics and his clothing may supply reasonable grounds for believing that he had committed a felony. State v. Dickens, 278 N.C. 537, 180 S.E.2d 844 (1971).  

Evidence That Person May Injure Self or Others. - The same evidence that provides probable cause for a belief that a misdemeanor had been committed is sufficient to provide probable cause to believe that defendant might injure himself or others if allowed to leave the police station at that time. State v. Matthews, 40 N.C. App. 41, 251 S.E.2d 897 (1979).  

When Flight May Be Considered in Assessing Probable Cause. - Flight is a strong indicia of mens rea, and when coupled with other relevant facts or the specific knowledge on the part of the arresting officer relating the subject to the evidence of the crime, it may properly be considered in assessing probable cause. State v. Williams, 32 N.C. App. 204, 231 S.E.2d 282, appeal dismissed, 292 N.C. 470, 233 S.E.2d 924 (1977).  

Flight from unlawful arrest cannot be added to other relevant facts to give the officer probable cause for making a warrantless arrest. State v. Williams, 32 N.C. App. 204, 231 S.E.2d 282, appeal dismissed, 292 N.C. 470, 233 S.E.2d 924 (1977).  

Likelihood of Escape. - The likelihood of evasion of arrest, frequently referred to as the likelihood of escape, by the person to be arrested is not a factor to be considered in determining the right of a police officer to arrest without a warrant when the offense, felony or misdemeanor, has been committed in the presence of the officer, or when the officer has reasonable ground to believe that the offense has been committed in his presence by the person to be arrested. State v. Roberts, 276 N.C. 98, 171 S.E.2d 440 (1970).  

Same - Factors Considered. - In determining whether officers had reasonable grounds to believe that the defendant would evade arrest if not taken into immediate custody, the nature of the felony, the hour of the day or night, the character and reputation of the neighborhood where the arrest was made, the number of suspects, and of the officers available for assistance, and the likely consequences of the officers' failure to act promptly must necessarily be taken into consideration. State v. Roberts, 6 N.C. App. 312, 170 S.E.2d 193 (1969), aff'd, 276 N.C. 98, 171 S.E.2d 440 (1970); State v. Kennon, 20 N.C. App. 195, 201 S.E.2d 80 (1973).  

Factual Findings on Issue of Probable Cause. - In determining whether probable cause exists in any particular case, it is the function of the trial court, if there be conflicting evidence, to find the relevant facts. Such factual findings, if supported by competent evidence, are binding on appeal. However, whether the facts so found by the trial court or shown by uncontradicted evidence are such as to establish probable cause in a particular case, is a question of law as to which the trial court's ruling may be reviewed on appeal. In re Gardner, 39 N.C. App. 567, 251 S.E.2d 723 (1979).  

Arresting Officer May Act on Information Supplied by Others. - It is elemental that an arresting officer may act on information supplied by others relating that a felony has been committed and describing the suspected felon. Although the arresting officers may not have had personal knowledge of all the facts justifying arrest, probable cause can be imputed from one officer to others acting at his request. State v. Hart, 64 N.C. App. 699, 308 S.E.2d 474 (1983).  

Information from Reliable Informant. - Where an informant is reliable, probable cause may be based upon information given to police by such informant. State v. Andrews, 52 N.C. App. 26, 277 S.E.2d 857 (1981), rev'd on other grounds, 306 N.C. 144, 291 S.E.2d 581, cert. denied, 459 U.S. 946, 103 S. Ct. 263, 74 L. Ed. 2d 205 (1982).  

Officers and deputies had probable cause to believe that defendant was engaged in criminal activity sufficient to justify a warrantless arrest where a known and reliable informant gave a deputy detailed information that defendant would be delivering a large amount of cocaine to a specific location to which he would be driven by a woman in a black car in about 50 minutes, the deputy and other officers set up surveillance near the specified location, and defendant arrived at the specified location in the car with the woman. State v. Chadwick, 149 N.C. App. 200, 560 S.E.2d 207 (2002), cert. denied, 355 N.C. 752, 565 S.E.2d 672 (2002).  

Information Given Officer by Another. - Reasonable ground for belief, which is an element of the officer's right to arrest without a warrant, may be based upon information given to the officer by another, the source of such information being reasonably reliable. Upon this question it is immaterial that such information, being hearsay, is not, itself, competent in evidence at the trial of the person arrested. State v. Roberts, 276 N.C. 98, 171 S.E.2d 440 (1970); State v. McMillan, 19 N.C. App. 721, 200 S.E.2d 339 (1973); State v. Shore, 285 N.C. 328, 204 S.E.2d 682 (1974); State v. Hardy, 31 N.C. App. 67, 228 S.E.2d 487 (1976), appeal dismissed, 291 N.C. 713, 232 S.E.2d 202 (1977).  

Information given by one officer to another officer is reasonably reliable information to provide probable cause. State v. Matthews, 40 N.C. App. 41, 251 S.E.2d 897 (1979).  

Reasonable grounds for belief can be based upon information given to an officer by another, the source of such information being reasonably reliable. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

Probable cause may be based upon information given to the officer by another, the source of such information being reasonably reliable. State v. Phifer, 290 N.C. 203, 225 S.E.2d 786 (1976), cert. denied, 429 U.S. 1050, 97 S. Ct. 761, 50 L. Ed. 2d 766, 429 U.S. 1123, 97 S. Ct. 1160, 51 L. Ed. 2d 573 (1977); In re Gardner, 39 N.C. App. 567, 251 S.E.2d 723 (1979).  

Knowledge of police officers that an informant had told one of them that he had heard defendant discuss a robbery gave them probable cause to believe defendant had committed a felony, and they could therefore arrest him without a warrant. State v. White, 68 N.C. App. 671, 316 S.E.2d 112 (1984).  

Probable cause for arrest can be imputed from one officer to others acting at his request. The officers receiving the request are entitled to assume that the officer requesting aid had probable cause to believe that a crime had been committed. If the transmitting officer did not have probable cause, the arrest would be illegal. State v. Tilley, 44 N.C. App. 313, 260 S.E.2d 794 (1979).  

Authority to Briefly Detain Citizens. - It is permissible for police officers to make, in the course of a routine investigation, a brief detention of citizens upon a reasonable suspicion that criminal activity has taken place. State v. Rudolph, 39 N.C. App. 293, 250 S.E.2d 318, cert. denied and appeal dismissed, 297 N.C. 179, 254 S.E.2d 40 (1979).  

A law officer may lawfully detain a person where there is a need for immediate action, if, upon personal observation or reliable information, he has an honest and reasonable suspicion that the suspect either has committed or is preparing to commit a crime. In re Horne, 50 N.C. App. 97, 272 S.E.2d 905 (1980).  

Temporary Detention to Determine If Criminal Activity Is Afoot. - If, from the totality of circumstances, a law enforcement officer has reasonable grounds to believe that criminal activity may be afoot, he may temporarily detain an individual, and if upon detaining the individual, the officer's personal observations confirm that criminal activity may be afoot and suggest that the person detained may be armed, the officer may frisk him as a matter of self-protection. State v. Rinck, 303 N.C. 551, 280 S.E.2d 912 (1981).  

When incriminating evidence comes to the officer's attention during detention, such evidence may establish a reasonable basis for finding the probable cause necessary for effecting a warrantless arrest. State v. Rudolph, 39 N.C. App. 293, 250 S.E.2d 318, cert. denied and appeal dismissed, 297 N.C. 179, 254 S.E.2d 40 (1979).  

Mistaken Arrest Excused If Officer Had Reasonable Belief. - In making an arrest upon personal observation and without a warrant an officer will be excused, though no offense was perpetrated, if the circumstances are such as to reasonably warrant the belief that it had been. State v. McNinch, 90 N.C. 695 (1884); State v. Campbell, 182 N.C. 911, 110 S.E. 86 (1921), aff'd, 262 U.S. 728, 43 S. Ct. 519, 67 L. Ed. 1203 (1923).  

B. ILLUSTRATIVE CASES.

1. OFFENSE IN PRESENCE OF OFFICER.

Misdemeanor. - In contrast to the rule for searches, police generally need not obtain a warrant before arresting a person in a public place; an officer may make a warrantless arrest for a misdemeanor committed in his or her presence. State v. Brooks, 337 N.C. 132, 446 S.E.2d 579 (1994).  

Violation of Motor Vehicle Act. - An officer has a right to make an arrest without a warrant if a violation of the Motor Vehicle Act is actually committed in his presence. State v. McCaskill, 270 N.C. 788, 154 S.E.2d 907 (1967).  

If the officer saw the commission of a violation of the Motor Vehicle Act, a misdemeanor, he would have the right to enter the premises where the defendant lived in order to make an arrest without a warrant. State v. McCaskill, 270 N.C. 788, 154 S.E.2d 907 (1967).  

Police officer had probable cause to arrest defendant for speeding and failing to produce a driver's license after the officer clocked defendant on radar going 57 miles per hour in a zone where the posted speed limit was 35 miles per hour and where defendant failed to produce his driver's license to the officer upon request after the officer stopped defendant. State v. Phillips, 149 N.C. App. 310, 560 S.E.2d 852 (2002), appeal dismissed, 355 N.C. 499, 564 S.E.2d 230 (2002).  

Driving Motor Vehicle While Under Influence of Intoxicants. - A highway patrolman apprehending a person driving a motor vehicle on the public highway while under the influence of intoxicating liquor is authorized to arrest such person without a warrant, and such arrest is legal. State v. Broome, 269 N.C. 661, 153 S.E.2d 384 (1967).  

The petitioner's driving privilege was properly revoked because of his unwillingness to take the breathalyzer test, whether or not his warrantless arrest was legal under this section, where the arrest was constitutionally valid by virtue of the fact that the arresting officer had ample information to provide him with probable cause to arrest the petitioner for operating a motor vehicle upon a public highway while under the influence of intoxicants. In re Gardner, 39 N.C. App. 567, 251 S.E.2d 723 (1979).  

Before making the stop of a vehicle the arresting officer noticed defendant weaving back and forth and once running off the highway. After he made the stop, the officer noticed that defendant's eyes were extremely red and glassy and that he appeared to be in a daze. He stated that defendant moved sort of slowly and appeared to be nervous and in the officer's opinion he was not normal. Finally, the officer testified that he detected a moderate odor of alcohol about his breath. As a result probable cause existed for placing defendant under arrest for driving while impaired. State v. Adkerson, 90 N.C. App. 333, 368 S.E.2d 434 (1988).  

Threats and Profane Language in Presence of Officer. - The evidence was sufficient to sustain the legality of defendant's arrest without a warrant for disorderly conduct, where, although the arresting officer did not quote the defendant's precise language to the jury, he did testify that the defendant was cursing and threatening a cab driver and that the threats and profane language were continued in the presence of the officer. State v. Raynor, 33 N.C. App. 698, 236 S.E.2d 307 (1977).  

Trespass. - Sheriff may arrest anyone committing crime of trespass in his presence. State v. Brown, 264 N.C. 191, 141 S.E.2d 311 (1965).  

As to window breaking, see State v. Gibson, 15 N.C. App. 445, 190 S.E.2d 315 (1972).  

Carrying Concealed Weapon. - Where police officers stopped defendant's car to make a routine driver's license check and defendant removed revolver from a bag in the back seat, the police properly arrested him without a warrant inasmuch as they had reasonable ground to believe defendant was committing a misdemeanor, namely, carrying a concealed weapon in violation of G.S. 14-269, in their presence. State v. White, 18 N.C. App. 31, 195 S.E.2d 576, appeal dismissed, 283 N.C. 587, 196 S.E.2d 811 (1973).  

Where a fully justified frisk by a police officer revealed that defendant was carrying a revolver, and the officer had probable cause to arrest him for carrying a concealed weapon in violation of G.S. 14-269, at that point, the officer had absolute knowledge that defendant was violating the statute and that he was committing a misdemeanor in his presence. Thus, defendant's arrest for carrying a concealed weapon was not in violation of his constitutional rights, and the police officer did not exceed his authority nder State law to arrest without a warrant. State v. McZorn, 288 N.C. 417, 219 S.E.2d 201 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3210, 49 L. Ed. 2d 1210 (1976).  

Possession of Heroin. - Once the arresting agent corroborated the description of the defendant provided by an informant by observing the defendant at the named location, the agent had reasonable grounds to believe the defendant was in possession of heroin, a felony, thereby committing an offense in the agent's presence, and creating probable cause to arrest. State v. Wooten, 34 N.C. App. 85, 237 S.E.2d 301 (1977).  

Manufacture of Whiskey. - An alcoholic beverage control officer who saw defendant at a still unlawfully engaged in the manufacture of whiskey had a lawful right to arrest defendant there without a warrant. State v. Taft, 256 N.C. 441, 124 S.E.2d 169 (1962).  

As to arrest of participants in indecent show, see Brewer v. Wynne, 163 N.C. 319, 79 S.E. 629 (1913).  

Violation of Curfew. - The presence of the defendant and his driver upon the streets while curfew was in effect was a violation of an ordinance, and declared thereby to be a misdemeanor, unless they were traveling for an excepted purpose. The arresting officer having, at least, reasonable ground to believe that the defendant had committed a misdemeanor in his presence, the arrest without a warrant was lawful. State v. Dobbins, 277 N.C. 484, 178 S.E.2d 449 (1971).  

Use of Body-Bug Transmitter. - Knowledge of an offense acquired through officer's sense of hearing as he monitored conversations and a drug transaction through body-bug transmitter worn by informant held to have occurred in presence of the officer. State v. Narcisse, 90 N.C. App. 414, 368 S.E.2d 654, cert. denied, 323 N.C. 368, 373 S.E.2d 553 (1988).  

Where detective had given informant money to make drug purchase from defendant, he listened to the drug purchase transaction take place through the use of a body-bug transmitter worn by informant, and immediately following the transaction, informant delivered the drugs to the officer and gave him a detailed account of the transaction, the officer had probable cause to believe that defendant had committed a felony. State v. Narcisse, 90 N.C. App. 414, 368 S.E.2d 654, cert. denied, 323 N.C. 368, 373 S.E.2d 553 (1988).  

2. OFFENSE OUT OF PRESENCE OF OFFICER.

Investigatory Stop Justified. - Circumstances known to police officers when they stopped defendant's car created a reasonable suspicion of criminal activity, thus justifying a brief investigatory stop. State v. Williams, 87 N.C. App. 261, 360 S.E.2d 500 (1987).  

Drunken Driving. - Where, based upon his own observation, officer had probable cause to believe that defendant was intoxicated, and based upon statement of security guard, officer also had probable cause to believe that defendant had driven in that intoxicated state, and further, as defendant's car was nearby, knowing that defendant had come and gone once already, the officer had probable cause to believe that defendant would get back in his car and drive in an intoxicated condition, defendant's arrest was entirely proper and legal. State v. White, 84 N.C. App. 111, 351 S.E.2d 828, cert. denied, 319 N.C. 227, 353 S.E.2d 404, appeal dismissed, 319 N.C. 409, 354 S.E.2d 887 (1987).  

Deputy had authority to arrest defendant without a warrant where the deputy was alone at the scene, and there was no evidence that the intoxicated driver's car was inoperable, giving the deputy probable cause to believe the driver may cause injury to himself or others. State v. Crawford, 125 N.C. App. 279, 480 S.E.2d 422 (1997).  

Manslaughter. - Probable cause to believe defendant had committed the felony of manslaughter was present where, through his investigation, the officer had reasonable cause to believe the defendant had driven his vehicle while under the influence of intoxicating liquor and that he had driven his vehicle across the median of the highway, struck one vehicle and crashed into a second vehicle, killing the two occupants. State v. Stewardson, 32 N.C. App. 344, 232 S.E.2d 308, cert. denied, 292 N.C. 643, 235 S.E.2d 64 (1977).  

Robbery. - Where arresting officer knew that a robbery had been committed by one who had fled and had a general description of the felon, and his clothing and injury, and defendant was found at the location described in the officer's information and had property on his person similar to that taken in the robbery, such information in possession of the officers was amply sufficient to authorize the arrest without a warrant. State v. Grier, 268 N.C. 296, 150 S.E.2d 443 (1966); State v. Dickens, 278 N.C. 537, 180 S.E.2d 844 (1971).  

Where the police officer first saw defendant on a bank near a wooded area, defendant matched the general description the officer had received of a robbery suspect, defendant's appearance gave rise to a reasonable inference that he had been through a wooded area, and the officer was aware that suspects in the robbery had escaped into woods less than one mile from the spot the officer was patrolling, the officer had probable cause to believe that a felony had been committed and that defendant had committed it. Defendant's arrest was therefore legal under subsection (b)(2) of this section. State v. Mathis, 295 N.C. 623, 247 S.E.2d 919 (1978).  

When police officers stopped an automobile fitting the description of one used in conjunction with a robbery and observed a pistol on the seat of the automobile, they had reasonable ground to believe that defendant had committed a felony and would evade arrest if not taken into custody. State v. Bell, 270 N.C. 25, 153 S.E.2d 741 (1967); State v. Dickens, 278 N.C. 537, 180 S.E.2d 844 (1971).  

Where the police had a description of defendants, including their height, weight, estimated age, clothing, color and complexion, one defendant had been identified from photographs by two eyewitnesses and one informer, a second informer whose information had led to the conviction of seven persons within the past two years, had told police that defendants were the individuals involved in this robbery, had told police how he came into possession of this information and how it was revealed to him, the totality of these facts and circumstances would warrant a prudent man in believing that the felony of armed robbery had been committed and that these defendants participated in commission of the crime, the Supreme Court held that the officers acted on reasonable grounds and with probable cause. State v. Alexander, 279 N.C. 527, 184 S.E.2d 274 (1971).  

Where although the officer had not personally participated in investigation of the robbery for which defendant was arrested, but the record showed that at the time he made the arrest he knew that defendant had been identified from a photograph by one of the eyewitnesses as the man who was involved in the robbery, the arresting officer had probable cause to believe defendant had committed a felony. State v. McDonald, 32 N.C. App. 457, 232 S.E.2d 467, cert. denied, 292 N.C. 469, 233 S.E.2d 925 (1977).  

When the victim in an assault and robbery charge pointed out the defendant to an officer as being one of his assailants, the officer not only had the right but the duty to arrest the defendant. State v. Grant, 248 N.C. 341, 103 S.E.2d 339 (1958).  

Where the victim of a robbery gave officers a description of the men who robbed him and the vehicle in which they were riding, and where on the same night men fitting the description given the officers and riding in a vehicle similar to the one described to the officers were apprehended and arrested by the officers, the Supreme Court held that the officers had ample evidence of probable cause to authorize the making of the arrest. State v. Jacobs, 277 N.C. 151, 176 S.E.2d 744 (1970).  

Discovery by police of a bag of money, together with previous observations of the defendants and a defendant's resulting flight gave officers sufficient probable cause to believe that a felony had been committed and subsequently to place all three defendants under arrest without a warrant. State v. Allen, 15 N.C. App. 670, 190 S.E.2d 714 (1972), rev'd on other grounds, 282 N.C. 503, 194 S.E.2d 9 (1973).  

Where defendant was in an automobile traveling away from the scene of the crime, the arresting officers were warranted in the belief that the defendant would not be apprehended unless immediately arrested. Thus, in arresting the defendant without a warrant for a misdemeanor offense not committed in their presence, the arresting officers complied with subsection (b) of this section, and the arrest was both constitutionally valid and legal. State v. Tilley, 44 N.C. App. 313, 260 S.E.2d 794 (1979).  

Breaking and Entering. - Where a felonious breaking and entering and a felonious larceny had occurred, and footprints led from the scene of the felonies to a wooded area, and the stolen items were found in that wooded area, and later the police saw a person enter that area and look around, then the police had reasonable ground upon which to believe that person had committed the two felonies; that he would evade arrest if not immediately taken into custody; and thus the search of his person (which produced positive evidence of his guilt) was legal. State v. Harris, 279 N.C. 307, 182 S.E.2d 364 (1971).  

An arrest without warrant was upheld when the evidence disclosed that the officer had information that the felony of breaking and entering had been committed, and the defendants fitted the description of the perpetrators of the crimes. State v. Roberts, 6 N.C. App. 312, 170 S.E.2d 193 (1969), aff'd, 276 N.C. 98, 171 S.E.2d 440 (1970).  

Possession of Illegal Drugs. - The warrantless arrest of a defendant for the felonious possession of LSD and the subsequent warrantless searches of his person were held lawful, where (1) the arresting officer received information from a reliable informant that two unknown persons, accompanied by the defendant, were on a certain street and that the two unknown persons had narcotic drugs in their possession; (2) the officer briefly observed the three suspects walking on the sidewalk; (3) the officer arrested the defendant on the street for the possession of narcotic drugs, but the search of defendant's person at that time uncovered no drugs; and (4) a subsequent "strip search" at the police station resulted in the finding of LSD tablets in defendant's clothing. State v. Parker, 11 N.C. App. 648, 182 S.E.2d 264, cert. denied, 279 N.C. 396, 183 S.E.2d 247 (1971).  

Sale of Illegal Drugs. - Where the officer received information from an informant of known reliability that a described person was at that time at a particular location engaged in selling LSD, went to the scene accompanied by another officer and found the defendant, dressed in the manner described by the second informant, observed the defendant for several minutes, during which time his actions were consistent with the activity of selling LSD, and where, when the officers approached, defendant started walking rapidly away, the officer's own observations and defendant's activities in the officer's presence served to verify the information furnished by the reliable informant, and thus, it was lawful for the officer to effect a warrantless arrest. State v. Hardy, 31 N.C. App. 67, 228 S.E.2d 487 (1976), appeal dismissed, 291 N.C. 713, 232 S.E.2d 202 (1977).  

Possession of Heroin for Purpose of Sale. - A police officer had reasonable grounds to arrest defendant without a warrant for the felony of possessing heroin for purpose of sale, where a person suffering from a narcotics overdose told the officer that the defendant had administered hypodermically narcotic drugs to him and that the defendant had narcotic drugs on his person. State v. Jackson, 11 N.C. App. 682, 182 S.E.2d 271, aff'd, 280 N.C. 122, 185 S.E.2d 202 (1971).  

Rearrest of Escaped Convict. - An escaped convict may be rearrested in any county of the State without new process, by the officer in charge of him, to compel him to complete the service of the sentence imposed by the court. State v. Finch, 177 N.C. 599, 99 S.E. 409 (1919).  

An escapee from the State's prison system may be lawfully seized and held in custody by the police, with or without probable cause. State v. White, 21 N.C. App. 173, 203 S.E.2d 644, appeal dismissed, 285 N.C. 595, 205 S.E.2d 726 (1974).  

Misdemeanor Offense - Minor's arrest, three months after the minor's alleged commission of a misdemeanor offense, violated state law because the arresting officer was not an eyewitness to minor's misdemeanor offenses, G.S. 15A-401(b)(2), and there were insufficient grounds to believe that the minor was a danger to himself or others so as to excuse his arrest at that time. Bailey v. Kennedy, 349 F.3d 731 (4th Cir. 2003).  

As to escapees who lacked standing to challenge probable cause for arrest, see State v. White, 21 N.C. App. 173, 203 S.E.2d 644, appeal dismissed, 285 N.C. 595, 205 S.E.2d 726 (1974).  

Driver's willful refusal to submit to a chemical analysis could be used to revoke his drivers license even though the arrest was not in compliance with subdivision (b)(2). Quick v. North Carolina DMV, 125 N.C. App. 123, 479 S.E.2d 226 (1997).  

IV. USE OF FORCE IN ARREST.

Purpose of Deadly Force Provision. - Subdivision (d)(2) was designed solely to codify and clarify those situations in which a police officer may use deadly force without fear of incurring criminal or civil liability. State v. Irick, 291 N.C. 480, 231 S.E.2d 833 (1977).  

Discretion of Officer in Use of Force. - Within reasonable limits, the officer is properly left with the discretion to determine the amount of force required under the circumstances as they appeared to him at the time of the arrest. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

Assault on Law Officer. - In all cases where the charge is assault on a law officer in violation of former G.S. 14-33(b)(4), or assault of a law officer with a firearm (G.S. 14-34.2), the use of excessive force by the law officer in making an arrest or preventing escape from custody does not take the officer outside the performance of his duties, nor does it make the arrest unlawful. State v. Mensch, 34 N.C. App. 572, 239 S.E.2d 297 (1977), cert. denied, 294 N.C. 443, 241 S.E.2d 845 (1978).  

In a prosecution for assault on a police officer it is not incumbent upon the State to prove that the law officer did not use excessive force in making an arrest, but where there is evidence tending to show the use of such excessive force by the law officer, the trial court should instruct the jury that the assault by the defendant upon the law officer was justified or excused if the assault was limited to the use of reasonable force by the defendant in defending himself from that excessive force. State v. Mensch, 34 N.C. App. 572, 239 S.E.2d 297 (1977), cert. denied, 294 N.C. 443, 241 S.E.2d 845 (1978).  

Murder of Law Enforcement Officer Making Illegal Arrest. - Murder committed against a law enforcement officer was an aggravating factor in a capital trial, even though the defendant argued that the officer was killed after making an illegal entry into the defendant's home to arrest the defendant, because the defendant had no right to use deadly force. State v. Guevara, 349 N.C. 243, 506 S.E.2d 711 (1998), cert. denied, 526 U.S. 1133, 119 S. Ct. 1809, 143 L. Ed. 2d 1013 (1999).  

Officer Cannot Shoot at Fleeing Misdemeanant. - Where a person charged with a misdemeanor is fleeing from arrest, and is out of the control of the officer, such officer is guilty of an assault if he shoots at said person. And indeed the use of a pistol in attempting to arrest for a misdemeanor is excessive force. Sossamon v. Cruse, 133 N.C. 470, 45 S.E. 757 (1903).  

One resisting an illegal arrest is not resisting an officer within the discharge of his official duties. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

Right to Defend Against Excessive Force and to Resist Unlawful Arrest. - The right to defend oneself from the excessive use of force by a police officer must be carefully distinguished from the well-guarded right to resist an arrest which is unlawful. The right to use force to defend oneself against the excessive use of force during an arrest may arise despite the lawfulness of the arrest, and the use of excessive force does not render the arrest illegal. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

Bystander Defending Arrestee from Excessive Force. - The bystander coming to the aid of an arrestee is entitled to use only such force as is reasonably necessary to defend the arrestee from the excessive use of force. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

The privilege to intervene in the context of a supposed felonious assault upon an arrestee by a person known or reasonably believed to be a police officer must be more limited than the traditionally recognized right to come to the defense of a third party. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

One who comes to the aid of an arrestee must do so at his own peril and should be excused only when the individual would himself be justified in defending himself from the conduct of the arresting officers. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

Reasonableness of Grounds for Using Force a Jury Question. - In an action for wrongful death growing out of the mortal wounding of intestate in a scuffle while a police officer was attempting to arrest him, the court should have instructed the jury that the jury and not the officer must be the judge of the reasonableness of the grounds on which the officer acted. Perry v. Gibson, 247 N.C. 212, 100 S.E.2d 341 (1957), aff'd, 249 N.C. 134, 105 S.E.2d 277 (1958).  

Instruction on Use of Force to Resist Excessive Force. - When there is evidence tending to show the excessive use of force by a law enforcement officer in making an arrest, the trial court is required to instruct the jury that the force used against the law enforcement officer was justified or excused if the assault was limited to the use of reasonable force by defendant in defending himself from excessive force. State v. Anderson, 40 N.C. App. 318, 253 S.E.2d 48 (1979).  

Defendant Not Justified in Resisting. - The court did not err by refusing to give defendant's requested special jury instruction that if the officer was beyond his jurisdiction, the defendant had a right to resist; even if the entry was illegal or the arrest unauthorized, defendant was not justified in using a deadly weapon against a law enforcement officer attempting to effect an arrest. State v. Locklear, 136 N.C. App. 716, 525 S.E.2d 813 (2000).  

When a person has been placed under arrest by an officer, the person does not have the right to kill the officer. State v. Cunningham, 344 N.C. 341, 474 S.E.2d 772 (1996).  

Interlocutory appeal of denial of police officer's motion for summary judgment on the issue of whether he was entitled to public officer immunity under subsection (d) in wrongful death action against him was permissible. Thompson v. Farmer, 945 F. Supp. 109 (W.D.N.C. 1996).  

V. ENTRY ON PREMISES.

Purpose of Demand and Denial Requirement. - The requirement that a police officer, armed with an arrest warrant or search warrant, must demand and be denied admittance before making forcible entry, serves to identify his official status and to protect both the officer and the occupant. State v. Shue, 16 N.C. App. 696, 193 S.E.2d 481 (1972); State v. Gagne, 22 N.C. App. 615, 207 S.E.2d 384, cert. denied, 285 N.C. 761, 209 S.E.2d 285 (1974).  

Demand and Denial Where Officers Have Warrant. - The requirement that admittance be demanded and denied would seem to apply even though the officers have a search warrant or warrant of arrest. State v. Covington, 273 N.C. 690, 161 S.E.2d 140 (1968); State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972); State v. Rudisill, 20 N.C. App. 313, 201 S.E.2d 368 (1973).  

Forcible Entry Where Admittance Demanded and Denied. - Compliance with the requirement of the statute that admittance be "demanded and denied" serves to identify the official status of those seeking admittance. The requirement is for the protection of the officers as well as for the protection of the occupant and the recognition of his constitutional rights. State v. Covington, 273 N.C. 690, 161 S.E.2d 140 (1968); State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

Where an officer comes armed with process founded on a breach of the peace, he may, after demand of admittance for the purpose of making the arrest, and refusal of the occupant to open the doors of a house, lawfully break them in order to effect an entrance and if he acts in good faith in doing so, both he and his posse comitatus will be protected. See State v. Mooring, 115 N.C. 709, 20 S.E. 182 (1894), commented on in 15 N.C.L. Rev. 125.  

Length of Time Prior to Forcible Entry Must Be Reasonable. - The length of time an officer must wait before breaking in to serve a valid warrant must be reasonable under the circumstances as they appear to him. State v. Watson, 19 N.C. App. 160, 198 S.E.2d 185, cert. denied and appeal dismissed, 284 N.C. 124, 199 S.E.2d 662 (1973).  

Failure to Receive Reply Before Entering Residence. - There was sufficient compliance with the requirement that entrance be demanded and denied before a police officer can forcibly enter a dwelling for the purpose of making an arrest, where defendant had observed the officer's uniform and was aware of his official status, the officer had seen defendant looking out a door and knew that defendant had observed him, and the officer twice called out defendant's name and received no reply before he opened the door to defendant's residence. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972).  

The fact that silence greeted the officers' demands for entrance and that defendant was not found in the house did not make their entry illegal. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

Open door obviates the demand for admittance by first knocking. State v. Rudisill, 20 N.C. App. 313, 201 S.E.2d 368 (1973).  

Entry Without Notice May Be Proper Under Special and Emergency Conditions. - While under ordinary circumstances the officers must announce their purpose and demand admittance before making a forcible entry to conduct a search pursuant to a valid search warrant, such an entry may be proper under special and emergency conditions when it reasonably appears that such an announcement and demand by the officer and the delay consequent thereto would provoke the escape of the suspect, place the officer in peril, or cause the destruction or disposition of critical evidence. State v. Watson, 19 N.C. App. 160, 198 S.E.2d 185, cert. denied and appeal dismissed, 284 N.C. 124, 199 S.E.2d 662 (1973).  

Question of whether there was an actual breaking of the door is not determinative of the issue of whether or not the statute is applicable. State v. Turnbull, 16 N.C. App. 542, 192 S.E.2d 689 (1972).  

Officers Admitted by Owner of House. - The arrest without warrant of the defendant for armed robbery, the defendant having been discovered hiding in the attic of a house, is lawful where the discovery and arrest of the defendant occurred after the owner of the house had admitted the officers by the front door. State v. Basden, 8 N.C. App. 401, 174 S.E.2d 613 (1970).  

Entry of Other Officers to Assist Officers Voluntarily Admitted. - Where a law officer makes a lawful entry of a home with consent of the owner to apprehend and arrest a suspect, then other officers may enter the home to assist those officers who have been voluntarily admitted. State v. Rhodes, 54 N.C. App. 193, 282 S.E.2d 809 (1981), aff'd, 305 N.C. 294, 287 S.E.2d 898 (1982).  

Demand and Denial Where Person Reasonably Believed to Be on Premises. - Even where there is reasonable ground to believe that a person guilty of a felony is concealed in a house, there exists no right, in the absence of special and emergency circumstance, to break into the house and arrest the person unless and until admittance has been demanded and denied. State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970), cert. denied, 403 U.S. 940, 91 S. Ct. 2258, 29 L. Ed. 2d 719 (1971).  

Entry Held Lawful. - The entry of police officers into the house in which the defendant and his companions were hiding, and the arrest without warrant of the occupants therein for the offense of armed robbery, was proper and lawful where (1) the felony of armed robbery had been committed at an ABC store, (2) within a few minutes after the robbery the officers discovered in the driveway of the house the automobile which they reasonably believed had been used in the robbery, (3) all curtains on the windows of the house were drawn, and (4) the occupants of the house failed to respond to the officers' knock at the front door. State v. Basden, 8 N.C. App. 401, 174 S.E.2d 613 (1970).  

The fact that officers were standing under a light on a porch of a house from which a short time previously two shots had been fired, killing one person and seriously wounding another, was such an exigent circumstance that the officers were justified in entering the home and searching it to make sure no one else, including the officers, would be shot; and since the officers saw a shotgun in the house in plain view, evidence in regard to the gun was admissible. State v. Mackins, 47 N.C. App. 168, 266 S.E.2d 694, cert. denied, 301 N.C. 102 (1980).  

Where there was evidence that after a police officer made a lawful entry into defendant's home and read an order for his arrest, but defendant did not submit peacefully, and that the officer called for assistance and another officer came to defendant's home to assist the first officer, the evidence failed to indicate an illegal entry into defendant's home. State v. Rhodes, 54 N.C. App. 193, 282 S.E.2d 809 (1981), aff'd, 305 N.C. 294, 287 S.E.2d 898 (1982).  

Subdivision (e)(1) of this section outlines the situations when a law-enforcement officer may enter on private premises to arrest someone. Three requirements must be met. The officer must possess a warrant for the arrest of a person, he must have reasonable cause to believe that the person to be arrested is present, and he has given, or made a reasonable effort to give, notice of his authority and purpose to an occupant of the premises. Kuykendall v. Turner, 61 N.C. App. 638, 301 S.E.2d 715 (1983).  

There was sufficient compliance with the requirements that entrance be demanded and denied before a police officer can forcibly enter a dwelling for the purpose of making an arrest, where the officer knocked, identified himself twice, heard a lot of scrambling and running noises coming from within the dwelling, and received no reply before he forcibly opened the door. State v. Narcisse, 90 N.C. App. 414, 368 S.E.2d 654, cert. denied, 323 N.C. 368, 373 S.E.2d 553 (1988).  

Evidence in Plain View Admissible. - In a prosecution for first degree rape and first degree kidnapping, evidence was properly admitted, where officers possessing valid arrest warrants were permitted to enter trailer by defendant's brother, the officers had reason to suspect that defendant was present in the trailer, the officers informed defendant's brother of their purpose, and the items seized and admitted into evidence were seen in plain view. State v. Hill, 116 N.C. App. 573, 449 S.E.2d 573, cert. denied, 338 N.C. 670, 453 S.E.2d 183 (1994).  

Entry into trailer was lawful and bloody T-shirt and cowboy boots were properly admitted where they were in plain view and were later seized pursuant to a search warrant. State v. Workman, 344 N.C. 482, 476 S.E.2d 301 (1996).  

Knock and Announce Requirement. - The requirements of subsection (e) were satisfied where plaintiff was well aware of police officer's identities and their reason for being at her house; defendants were uniformed Highway Patrolmen who had arrived on the scene in patrol cars and who had been involved in an altercation with plaintiff minutes before the alleged unlawful entry; and, moreover, defendants were about to apprehend plaintiff as she entered the kitchen and attempted to close the door; in such a case, compliance with the knock and announce requirement was not required. Lee v. Greene, 114 N.C. App. 580, 442 S.E.2d 547 (1994).  

Notice Held Proper. - Where the searching officer made the announcement to the person at the door and repeated it to the other occupants as soon as he came upon them, the requirement that such notice be given as will identify the officer and protect the occupants and the officer is satisfied. State v. Rudisill, 20 N.C. App. 313, 201 S.E.2d 368 (1973).  

VI. UNLAWFUL ARREST.

Person has the right to resist an unlawful arrest. State v. Williams, 32 N.C. App. 204, 231 S.E.2d 282, appeal dismissed, 292 N.C. 470, 233 S.E.2d 924 (1977); State v. Raynor, 33 N.C. App. 698, 236 S.E.2d 307 (1977).  

And may flee from an unlawful arrest. State v. Williams, 32 N.C. App. 204, 231 S.E.2d 282, appeal dismissed, 292 N.C. 470, 233 S.E.2d 924 (1977).  

Arrest Not Complete Where Defendant Fled from Unlawful Attempt to Arrest. - Where the defendant fled from the unlawful attempt to arrest him, the arrest was not complete under subdivision (c)(1) because the defendant did not "submit to the control" of the officer, nor had the officer taken him "into custody by the use of physical force." State v. Williams, 32 N.C. App. 204, 231 S.E.2d 282, appeal dismissed, 292 N.C. 470, 233 S.E.2d 924 (1977).  

Illegal arrest, unaccompanied by violent or oppressive circumstances, would not be more coercive than a legal arrest. State v. Faulkner, 5 N.C. App. 113, 168 S.E.2d 9 (1969).  

Unlawful Arrest Does Not Discharge Defendant from Liability. - The law does not discharge a defendant from criminal liability merely because his arrest is not lawful, unless the offense charged stems from such arrest. State v. Jones, 17 N.C. App. 54, 193 S.E.2d 314 (1972).  

Arrest May Be Constitutionally Valid But Illegal Under State Law. - The words "illegal" and "unconstitutionally" are not synonymous. An arrest is constitutionally valid when the officers have probable cause to make it. Thus an arrest may be constitutionally valid and yet "illegal" under State law. State v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 (1973).  

And Evidence Not Excluded When Arrest Only Constitutionally Valid. - When an arrest is constitutionally valid but illegal under the law of North Carolina, the facts discovered or the evidence obtained as a result of the arrest need not be excluded as evidence in the trial of the action. State v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 (1973).  

Mere failure to comply with the letter of this section in making an arrest does not require that evidence discovered as a result of the arrest be excluded. State v. Sutton, 34 N.C. App. 371, 238 S.E.2d 305 (1977), cert. denied and appeal dismissed, 294 N.C. 186, 241 S.E.2d 521 (1978).  

Identification Evidence Subsequently Obtained Not Excluded. - Nothing in the law of this State requires that identification evidence, obtained subsequent to an illegal arrest, be excluded. State v. Finch, 293 N.C. 132, 235 S.E.2d 819 (1977).  

Evidence in Action for Unlawful Arrest. - In an action against an officer for malicious and unlawful arrest, evidence that a robbery had been committed is held competent upon the issue, and defendant's evidence tending to show good faith and that he was acting within the provisions of the statute in arresting plaintiffs, was properly submitted to the jury. Hicks v. Nivens, 210 N.C. 44, 185 S.E. 469 (1936).  

Summary judgment was improper on the grounds that the defendant police officer "did not commit the common law torts of false imprisonment, assault and/or battery" where the trier of fact had yet to decide whether this section was applicable. Glenn-Robinson v. Acker, 140 N.C. App. 606, 538 S.E.2d 601 (2000).  

False Imprisonment Claim Properly Dismissed. - Summary judgment was properly granted for the defendants, a sheriff and his officers, as to the plaintiff's false imprisonment claim where the evidence indicated that the sheriff had probable cause to believe plaintiff obstructed, resisted and delayed him in carrying out his duties when he caused the plaintiff to be arrested after repeatedly warning him to turn over some equipment which the plaintiff held pursuant to a mechanic's lien. Thomas v. Sellers, 142 N.C. App. 130, 542 S.E.2d 283 (2001).  

OPINIONS OF ATTORNEY GENERAL

Arrests of Inmates Either Inside or Outside Confines of Private Prison Facility. - In order to make arrests of inmates either inside or outside the confines of a private prison facility, and use force in doing so, the employees of a private prison operator must obtain certification as municipal law enforcement officers, be deputized by the sheriff, or become commissioned as company police officers; absent certification as a law enforcement officer or deputization, the employees of a private prison operator may only detain inmates and use force against them consistent with the common law principles of self defense and defense of property. See opinion of Attorney General to Senator Frank W. Ballance, Jr. and Representative E. David Redwine, 2001 N.C. AG LEXIS 5 (3/28/2001).  

§ 15A-401. Arrest by law-enforcement officer.

Statute text

(a)  Arrest by Officer Pursuant to a Warrant. -   

(1) Warrant in Possession of Officer. - An officer having a warrant for arrest in his possession may arrest the person named or described therein at any time and at any place within the officer's territorial jurisdiction.  

(2) Warrant Not in Possession of Officer. - An officer who has knowledge that a warrant for arrest has been issued and has not been executed, but who does not have the warrant in his possession, may arrest the person named therein at any time. The officer must inform the person arrested that the warrant has been issued and serve the warrant upon him as soon as possible. This subdivision applies even though the arrest process has been returned to the clerk under G.S. 15A-301.  

(b)  Arrest by Officer Without a Warrant. -   

(1) Offense in Presence of Officer. - An officer may arrest without a warrant any person who the officer has probable cause to believe has committed a criminal offense in the officer's presence.  

(2) Offense Out of Presence of Officer. - An officer may arrest without a warrant any person who the officer has probable cause to believe:  

a. Has committed a felony; or  

b. Has committed a misdemeanor, and:  

1. Will not be apprehended unless immediately arrested, or  

2. May cause physical injury to himself or others, or damage to property unless immediately arrested; or  

c. Has committed a misdemeanor under G.S. 14-72.1, 14-134.3, 20-138.1, or 20-138.2; or  

d. Has committed a misdemeanor under G.S. 14-33(a), 14-33(c)(1), 14-33(c)(2), or 14-34 when the offense was committed by a person with whom the alleged victim has a personal relationship as defined in G.S. 50B-1; or  

e. Has committed a misdemeanor under G.S. 50B-4.1(a); or  

f. Has violated a pretrial release order entered under G.S. 15A-534.1(a)(2).  

(3) Repealed by Session Laws 1991, c. 150.  

(4) A law enforcement officer may detain an individual arrested for violation of an order limiting freedom of movement or access issued pursuant to G.S. 130A-475 or G.S. 130A-145 in the area designated by the State Health Director or local health director pursuant to such order. The person may be detained in such area until the initial appearance before a judicial official pursuant to G.S. 15A-511 and G.S. 15A-534.5.  

(c)  How Arrest Made. -   

(1) An arrest is complete when:  

a. The person submits to the control of the arresting officer who has indicated his intention to arrest, or  

b. The arresting officer, with intent to make an arrest, takes a person into custody by the use of physical force.  

(2) Upon making an arrest, a law-enforcement officer must:  

a. Identify himself as a law-enforcement officer unless his identity is otherwise apparent,  

b. Inform the arrested person that he is under arrest, and  

c. As promptly as is reasonable under the circumstances, inform the arrested person of the cause of the arrest, unless the cause appears to be evident.  

(d)  Use of Force in Arrest. -   

(1) Subject to the provisions of subdivision (2), a law-enforcement officer is justified in using force upon another person when and to the extent that he reasonably believes it necessary:  

a. To prevent the escape from custody or to effect an arrest of a person who he reasonably believes has committed a criminal offense, unless he knows that the arrest is unauthorized; or  

b. To defend himself or a third person from what he reasonably believes to be the use or imminent use of physical force while effecting or attempting to effect an arrest or while preventing or attempting to prevent an escape.  

(2) A law-enforcement officer is justified in using deadly physical force upon another person for a purpose specified in subdivision (1) of this subsection only when it is or appears to be reasonably necessary thereby:  

a. To defend himself or a third person from what he reasonably believes to be the use or imminent use of deadly physical force;  

b. To effect an arrest or to prevent the escape from custody of a person who he reasonably believes is attempting to escape by means of a deadly weapon, or who by his conduct or any other means indicates that he presents an imminent threat of death or serious physical injury to others unless apprehended without delay; or  

c. To prevent the escape of a person from custody imposed upon him as a result of conviction for a felony.  

Nothing in this subdivision constitutes justification for willful, malicious or criminally negligent conduct by any person which injures or endangers any person or property, nor shall it be construed to excuse or justify the use of unreasonable or excessive force.  

(e)  Entry on Private Premises or Vehicle; Use of Force. -   

(1) A law-enforcement officer may enter private premises or a vehicle to effect an arrest when:  

a. The officer has in his possession a warrant or order or a copy of the warrant or order for the arrest of a person, provided that an officer may utilize a copy of a warrant or order only if the original warrant or order is in the possession of a member of a law enforcement agency located in the county where the officer is employed and the officer verifies with the agency that the warrant is current and valid; or the officer is authorized to arrest a person without a warrant or order having been issued,  

b. The officer has reasonable cause to believe the person to be arrested is present, and  

c. The officer has given, or made reasonable effort to give, notice of his authority and purpose to an occupant thereof, unless there is reasonable cause to believe that the giving of such notice would present a clear danger to human life.  

(2) The law-enforcement officer may use force to enter the premises or vehicle if he reasonably believes that admittance is being denied or unreasonably delayed, or if he is authorized under subsection (e)(1)c to enter without giving notice of his authority and purpose.  

(f)  Use of Deadly Weapon or Deadly Force to Resist Arrest. -   

(1) A person is not justified in using a deadly weapon or deadly force to resist an arrest by a law-enforcement officer using reasonable force, when the person knows or has reason to know that the officer is a law-enforcement officer and that the officer is effecting or attempting to effect an arrest.  

(2) The fact that the arrest was not authorized under this section is no defense to an otherwise valid criminal charge arising out of the use of such deadly weapon or deadly force.  

(3) Nothing contained in this subsection (f) shall be construed to excuse or justify the unreasonable or excessive force by an officer in effecting an arrest. Nothing contained in this subsection (f) shall be construed to bar or limit any civil action arising out of an arrest not authorized by this Article.  

OFFICIAL COMMENTARY

(a) Arrest by law-enforcement officer. As has been true, a law-enforcement officer may arrest at any place with an arrest warrant in his possession. The former rule is modified by providing that when an officer knows that there is a warrant but does not have it in his possession, the officer is permitted to arrest pursuant to the warrant and serve the warrant as soon as possible.  

(b) Arrest by officer without warrant. In addition to the usual authorization to arrest without a warrant for crimes committed in his presence, the officer is given broadened authority to arrest for crimes committed out of his presence when he has probable cause to make the arrest. North Carolina law has limited arrest without a warrant for crimes not committed in the presence of the officer to felonies, when there is reasonable ground to believe that the person will evade arrest if not immediately taken into custody. Here the authority is broadened, as is the case in a number of other states, to include felonies generally and misdemeanors when there exists one of the "emergency" situations of danger of escape or danger of injury or property damage.  

In connection with this expanded arrest authority, it should be noted that "peace warrant" provisions have been repealed and a new crime of "communicating threats" has been created in G.S. 14-277.1. This combination should be more effective in dealing with situations in which peace warrants have been used.  

(c) How arrest made. For convenience the existing law of North Carolina as to when an arrest is complete is codified and states more fully the requirements for notification to the person arrested (compare the former G.S. 15-47).  

(d) Use of force in arrest. This section codifies an area not heretofore mentioned in our statutes. While the officer is authorized to use force to the extent that he reasonably believes it necessary to effect an arrest, prevent an escape, or defend himself or another from imminent physical force, the authorization to utilize deadly force is substantially more limited. That force is permitted only in the defense situation or when necessary to prevent the risk of death or serious physical injury to others, made manifest by the use of a deadly weapon or other conduct or means, or to prevent the escape of a convicted felon.  

It should be noted that the last paragraph makes it clear that the law-enforcement officer cannot act with indifference to the safety of others in the use of force. Shooting into a crowded street would be an obvious example of criminally negligent conduct, and this section would not justify such action.  

(e) Entry on private premises or vehicle; use of force. In State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970), the court said: "In North Carolina, under G.S. 15-44, even where there is reasonable ground to believe that a person guilty of a felony is concealed in a house, there exists no right, in the absence of special and emergency circumstances, to break into the house and arrest the person unless and until admittance has been demanded and denied." This statute codifies that idea and states that the emergency which will justify the omission of the demand is that which presents clear danger to human life. Subdivision (2) provides that the officer may use force concomitant with his right to enter.  

Cross References. - As to arrest in civil cases, see G.S. 1-409 et seq.  

As to arrest of persons violating the laws regulating intoxicating liquors, see G.S. 18B-500 et seq.  

As to power of bank examiner to arrest, see G.S. 53-121.  

As to arrest for violation of the weights and measures laws, see G.S. 81A-16.  

As to arrest by State forest rangers, see G.S. 113-55.1.  

As to arrest by appointees of directors of the State facilities for the mentally ill, etc., see G.S. 122C-183.  

As to arrest by the commanding officer of militia, see G.S. 127A-148.  

As to arrest of parolee from the State prison whose parole has been revoked, see G.S. 148-63.  

§ 15A-402. Territorial jurisdiction of officers to make arrests.

Statute text

(a)  Territorial Jurisdiction of State Officers. - Law-enforcement officers of the State of North Carolina may arrest persons at any place within the State.  

(b)  Territorial Jurisdiction of County and City Officers. - Law-enforcement officers of cities and counties may arrest persons within their particular cities or counties and on any property and rights-of-way owned by the city or county outside its limits.  

(c)  City Officers, Outside Territory. - Law-enforcement officers of cities may arrest persons at any point which is one mile or less from the nearest point in the boundary of such city. Law enforcement officers of cities may transport a person in custody to or from any place within the State for the purpose of that person attending criminal court proceedings. While engaged in the transportation of persons for the purpose of attending criminal court proceedings, law enforcement officers of cities may arrest persons at any place within the State for offenses occurring in connection with and incident to the transportation of persons in custody.  

(d)  County and City Officers, Immediate and Continuous Flight. - Law-enforcement officers of cities and counties may arrest persons outside the territory described in subsections (b) and (c) when the person arrested has committed a criminal offense within that territory, for which the officer could have arrested the person within that territory, and the arrest is made during such person's immediate and continuous flight from that territory.  

(e)  County Officers, Outside Territory, for Felonies. - Law-enforcement officers of counties may arrest persons at any place in the State of North Carolina when the arrest is based upon a felony committed within the territory described in subsection (b).  

(f)  Campus Police Officers, Immediate and Continuous Flight. - A campus police officer: (i) appointed by a campus law-enforcement agency established pursuant to G.S. 116-40.5(a); (ii) appointed by a campus law enforcement agency established under G.S. 115D-21.1(a); or (iii) commissioned by the Attorney General pursuant to Chapter 74E and employed by a college or university which is licensed, or exempted from licensure, by G.S. 116-15 may arrest a person outside his territorial jurisdiction when the person arrested has committed a criminal offense within the territorial jurisdiction, for which the officer could have arrested the person within that territory, and the arrest is made during such person's immediate and continuous flight from that territory.  

OFFICIAL COMMENTARY

The Commission here provides a straightforward statement of the territorial jurisdiction of officers to make arrests, bringing together the provisions previously split between Chapter 15 and Chapter 160A. Although it is generally conceded that there is a power of "hot pursuit" for going beyond normal territorial jurisdiction, there has been little authority on the subject in North Carolina, and no statutory coverage other than that referred to in G.S. 15-42 and in Chapter 160A. The Commission here proposed a statement of that authority and uses the term "immediate and continuous flight," a term more commonly used in statutes and which conveys the requisite idea without the undesirable connotations of dangerous chases inherent in the phrase "hot pursuit."  

CASE NOTES

This section and § 160A-286 must be analyzed to determine the territorial jurisdiction of a municipal law-enforcement officer. State v. Treants, 60 N.C. App. 203, 298 S.E.2d 438 (1982), cert. denied, 307 N.C. 702, 301 S.E.2d 395 (1983).  

Section 160A-286 extends the extraterritorial power of city police officers beyond the mere power to arrest found in subsection (c) of this section. State v. Treants, 60 N.C. App. 203, 298 S.E.2d 438 (1982), cert. denied, 307 N.C. 702, 301 S.E.2d 395 (1983).  

Where police officer is acting within his territorial jurisdiction as extended by G.S. 160A-286, the defendant has no right to resist, delay, or obstruct a search being conducted pursuant to a warrant. State v. Treants, 60 N.C. App. 203, 298 S.E.2d 438 (1982), cert. denied, 307 N.C. 702, 301 S.E.2d 395 (1983).  

State Has Burden to Show Officer Was a Government Officer. - The State did not meet its burden of showing that officer was a government officer at the time of the incident because the officer was outside the jurisdiction of his city police department pursuant to this section, and the State failed to show that the requirements of G.S. 160A-288 and the emergency assistance provisions of the Mutual Aid Agreement were followed. State v. Locklear, 136 N.C. App. 716, 525 S.E.2d 813 (2000).  

Technical violation of this section does not necessarily require exclusion of evidence obtained in the search incident to the arrest. State v. Mangum, 30 N.C. App. 311, 226 S.E.2d 852 (1976).  

Violation of Section Held Not to Require Exclusion of Evidence. - Even if a deputy sheriff's investigatory stop of defendant was illegal because it was made outside the limits of his territorial jurisdiction, the stop was not unconstitutional so as to require the exclusion from the evidence of a pistol seized during the stop. Furthermore, even if the stop were an arrest in terms of subsection (b) of this section, this is not a substantial violation of this Chapter which would require exclusion of the evidence under G.S. 15A-974. State v. Harris, 43 N.C. App. 346, 258 S.E.2d 802 (1979), appeal dismissed, 298 N.C. 808, 261 S.E.2d 920 (1979).  

Evidence obtained in the search and seizure of an automobile in which defendant was a passenger was properly admitted even though the arresting police officers were outside their territorial jurisdiction as prescribed by this section and defendant's arrest may have been unlawful. State v. Melvin, 53 N.C. App. 421, 281 S.E.2d 97 (1981), cert. denied, 305 N.C. 762, 292 S.E.2d 578 (1982).  

§ 15A-403. Arrest by officers from other states.
Statute text

(a)  Any law-enforcement officer of a state contiguous to the State of North Carolina who enters this State in fresh pursuit and continues within this State in such fresh pursuit of a person who is in immediate and continuous flight from the commission of a criminal offense, has the same authority to arrest and hold in custody such person on the ground that he has committed a criminal offense in another state which is a criminal offense under the laws of the State of North Carolina as law-enforcement officers of this State have to arrest and hold in custody a person on the ground that he has committed a criminal offense in this State.  

(b)  If an arrest is made in this State by a law-enforcement officer of another state in accordance with the provisions of subsection (a), he must, without unnecessary delay, take the person arrested before a judicial official of this State, who must conduct a hearing for the purpose of determining the lawfulness of the arrest. If the judicial official determines that the arrest was lawful, he must commit the person arrested to await a reasonable time for the issuance of an extradition warrant by the Governor of this State or release him pursuant to Article 26 of this Chapter, Bail. If the judicial official determines that the arrest was unlawful, he must discharge the person arrested.  

(c)  This section applies only to law-enforcement officers of a state which by its laws has made similar provision for the arrest and custody of persons closely pursued within its territory.  

OFFICIAL COMMENTARY

This section is based upon the "Uniform Fresh Pursuit Act," and permits officers from other states in fresh pursuit of a person who has committed an offense to make the arrest in North Carolina. The Commission has restricted the act by limiting it to officers from contiguous states, requiring reciprocal provisions, requiring that the offender be taken before a judicial officer in this State for determination of lawfulness of the arrest, and requiring extradition proceedings for his removal.  

§ 15A-404. Detention of offenders by private persons.
Statute text

(a)  No Arrest; Detention Permitted. - No private person may arrest another person except as provided in G.S. 15A-405. A private person may detain another person as provided in this section.  

(b)  When Detention Permitted. - A private person may detain another person when he has probable cause to believe that the person detained has committed in his presence:  

(1) A felony,  

(2) A breach of the peace,  

(3) A crime involving physical injury to another person, or  

(4) A crime involving theft or destruction of property.  

(c)  Manner of Detention. - The detention must be in a reasonable manner considering the offense involved and the circumstances of the detention.  

(d)  Period of Detention. - The detention may be no longer than the time required for the earliest of the following:  

(1) The determination that no offense has been committed.  

(2) Surrender of the person detained to a law-enforcement officer as provided in subsection (e).  

(e)  Surrender to Officer. - A private person who detains another must immediately notify a law-enforcement officer and must, unless he releases the person earlier as required by subsection (d), surrender the person detained to the law-enforcement officer.  

OFFICIAL COMMENTARY

This section would replace the old concept of "citizen's arrest" with a concept of "citizen's detention." North Carolina has authorized the private citizen to make arrests in certain limited circumstances - essentially felonies and breaches of the peace in his presence. To those two situations are added crimes involving physical injury to another person and a general authorization with regard to crimes involving theft or destruction of property.  

The important conceptual change is from "arrest" to "detention." The notion of a private citizen "arresting" another in certain circumstances had led persons at times to act without authority and at times to place themselves or others in unjustified danger. Perhaps a safer idea is that the private citizen may detain the offender sufficiently long to turn him over to a law-enforcement officer. Though there may be little or no difference in the physical actions taken, it is hoped that this will be a clearer and safer concept for the private citizen.  

This section has no effect on the 1971 addition to G.S. 14-72.1 which provides that a merchant is not civilly liable for reasonably detaining persons believed to have violated the "shoplifting" statute.  

CASE NOTES

"Detain". - The ordinary meaning of the word "detain," and the meaning the legislature intended when it enacted this section, is "to hold or keep in or as if in custody." State v. Wall, 304 N.C. 609, 286 S.E.2d 68 (1982).  

Use of Deadly Force. - A private citizen is not allowed to employ deadly force to detain a fleeing misdemeanant in circumstances under which an officer of the law could not have employed similar force to effect such an arrest. State v. Wall, 304 N.C. 609, 286 S.E.2d 68 (1982).  

Blocking Exit. - Where plaintiff was restrained for a very brief time and the restraint consisted of having her exit from office temporarily blocked, and no defendant used actual force to keep her in office, the simple act of standing in front of a door for a few seconds was not an unreasonable detention. Caldwell v. Linker, 901 F. Supp. 1010 (M.D.N.C. 1995).  

Instruction on Reasonableness. - Defendant was entitled to requested instruction concerning the reasonableness of his armed detention of homicide victim only if there was evidence that: (1) defendant had probable cause to believe that one or more of the crimes enumerated in subsection (b) of this section had been committed; (2) defendant was trying to "detain" the offender until the police arrived; and (3) the manner of detention was reasonable under the circumstances. State v. Ataei-Kachuei, 68 N.C. App. 209, 314 S.E.2d 751, cert. denied, 311 N.C. 763, 321 S.E.2d 146 (1984).  

Illustrative Cases. - Individual who was shot attempting to stop defendants from leaving scene had cause to believe the felony of burglary was being committed in his presence, where evidence showed that at the time of his arrival he knew only that his daughter had telephoned at approximately 2:15 a.m. to report that someone was breaking into her home and that the call was then cut off, that he observed a strange vehicle in the driveway and two individuals in the process of removing certain components of an entertainment center from the home, and that the two individuals ran from the dwelling. State v. Gilreath, 118 N.C. App. 200, 454 S.E.2d 871 (1995).  

Where community college president requested that instructor return the keys belonging to college and she refused, this refusal was sufficient to justify president in temporarily restraining plaintiff and attempting to have the college's property returned. Caldwell v. Linker, 901 F. Supp. 1010 (M.D.N.C. 1995).  

§ 15A-405. Assistance to law-enforcement officers by private persons to effect arrest or prevent escape; benefits for private persons.
Statute text

(a)  Assistance upon Request; Authority. - Private persons may assist law-enforcement officers in effecting arrests and preventing escapes from custody when requested to do so by the officer. When so requested, a private person has the same authority to effect an arrest or prevent escape from custody as the officer making the request. He does not incur civil or criminal liability for an invalid arrest unless he knows the arrest to be invalid. Nothing in this subsection constitutes justification for willful, malicious or criminally negligent conduct by such person which injures or endangers any person or property, nor shall it be construed to excuse or justify the use of unreasonable or excessive force.  

(b)  Benefits to Private Persons. - A private person assisting a law-enforcement officer pursuant to subsection (a) is:  

(1) Repealed by Session Laws 1989, c. 290, s. 1.  

(2) Entitled to the same benefits as a "law-enforcement officer" as that term is defined in G.S. 143-166.2(d) (Law-Enforcement Officers', Firemen's and Rescue Squad Workers' Death Benefit Act); and  

(3) To be treated as an employee of the employer of the law-enforcement officer within the meaning of G.S. 97-2(2) (Workers' Compensation Act).  

The Governor and the Council of State are authorized to allocate funds from the Contingency and Emergency Fund for the payment of benefits under subdivision (3) when no other source is available for the payment of such benefits and when they determine that such allocation is necessary and appropriate.  

OFFICIAL COMMENTARY

Source: G.S. 15-45, G.S. 14-224. Subsection (a) of this section changes the former law making it the duty of the private citizen to assist a law-enforcement officer in making arrests and preventing escapes under certain circumstances when requested to do so. Here there is substituted a broader, but permissive, statute. Thus the criminal sanction provided by G.S. 14-224 is repealed. When so requested, the private citizen has the same authority, both as to extent and as to limitation, as the officer making the request, but he is protected from civil or criminal liability, if the arrest is invalid, unless he knows it is invalid.  

Subsection (b) of this section brings together several benefits available to law-enforcement officers and makes them available to private citizens assisting law-enforcement officers pursuant to subsection (a). Except for the Death Benefit Act, these benefits have already been available to private citizens in some circumstances.  

(1) Section 143-166(m) makes the Law-Enforcement Officers' Benefit and Retirement Fund available to "any citizen duly deputized as a deputy by a sheriff or other law-enforcement officer in an emergency." The effect here is to dispense with any formalities.  

(2) The Law-Enforcement Officers' Death Benefit Act is applicable only to full-time officers, G.S. 143-166.2(4). No funding problem is created by making the act applicable to the private citizen under these circumstances, for the benefits are payable from the Contingency and Emergency Fund.  

(3) The Workmen's Compensation Act, G.S. 97-2(2), defines "employee" to include "deputy sheriffs appointed to serve in an emergency, but as to those so appointed, only during the continuation of the emergency." We here again dispense with the formalities and make the act applicable to private persons acting pursuant to subsection (a). Of course, that subsection is limited to requested help in effecting arrests and preventing escapes, thus generally presenting an emergency situation.  

(By way of comparison, note that G.S. 160A-282 makes the benefits of the North Carolina Workmen's Compensation Act applicable to auxiliary police.)  

The last sentence of subsection (b) makes the Contingency and Emergency Fund available, if necessary, to assist in payments under subdivisions (1) and (3) - unnecessary as to subdivision (2) for those benefits are paid from the Contingency and Emergency Fund. While it should not ordinarily be necessary, it was thought advisable to grant this authority in order to prevent loss to the citizen in the event of the failure of other funding. Compare the provisions for the State Volunteer Fire Department in G.S. 69-24 and G.S. 69-25.  

OPINIONS OF ATTORNEY GENERAL

Arrests of Inmates Either Inside or Outside Confines of Private Prison Facility. - In order to make arrests of inmates either inside or outside the confines of a private prison facility, and use force in doing so, the employees of a private prison operator must obtain certification as municipal law enforcement officers, be deputized by the sheriff, or become commissioned as company police officers; absent certification as a law enforcement officer or deputization, the employees of a private prison operator may only detain inmates and use force against them consistent with the common law principles of self defense and defense of property. 

§ 15A-406. Assistance by federal officers.

Statute text

(a)  For purposes of this section, "federal law enforcement officer" means any of the following persons who are employed as full-time law enforcement officers by the federal government and who are authorized to carry firearms in the performance of their duties:  

(1) United States Secret Service special agents;  

(2) Federal Bureau of Investigation special agents;  

(3) Bureau of Alcohol, Tobacco and Firearms special agents;  

(4) United States Naval Investigative Service special agents;  

(5) Drug Enforcement Administration special agents;  

(6) United States Customs Service officers;  

(7) United States Postal Service inspectors;  

(8) Internal Revenue Service special agents;  

(9) United States Marshals Service marshals and deputies;  

(10) United States Forest Service officers;  

(11) National Park Service officers;  

(12) United States Fish and Wildlife Service officers;  

(13) Immigration and Naturalization Service officers;  

(14) Tennessee Valley Authority officers; and  

(15) Veterans Administration police officers.  

(b)  A federal law enforcement officer is authorized under the following circumstances to enforce criminal laws anywhere within the State:  

(1) If the federal law enforcement officer is asked by the head of a state or local law enforcement agency, or his designee, to provide temporary assistance and the request is within the scope of the state or local law enforcement agency's subject matter and territorial jurisdiction; or  

(2) If the federal law enforcement officer is asked by a state or local law enforcement officer to provide temporary assistance when at the time of the request the state or local law enforcement officer is acting within the scope of his subject matter and territorial jurisdiction.  

(c)  A federal law enforcement officer shall have the same powers as those invested by statute or common law in a North Carolina law enforcement officer, and shall have the same legal immunity from personal civil liability as a North Carolina law enforcement officer, while acting pursuant to this section.  

(d)  A federal law enforcement officer who acts pursuant to this section shall not be considered an officer, employee, or agent of any state or local law enforcement agency.  

(e)  For purposes of the Federal Tort Claims Act, a federal law enforcement officer acts within the scope of his office or employment while acting pursuant to this section.  

(f)  Nothing in this section shall be construed to expand the authority of federal officers to initiate or conduct an independent investigation into violation of North Carolina law.  
§ 15A-501. Police processing and duties upon arrest generally.

Statute text

Upon the arrest of a person, with or without a warrant, but not necessarily in the order hereinafter listed, a law-enforcement officer:  

(1) Must inform the person arrested of the charge against him or the cause for his arrest.  

(2) Must, with respect to any person arrested without a warrant and, for purpose of setting bail, with respect to any person arrested upon a warrant or order for arrest, take the person arrested before a judicial official without unnecessary delay.  

(3) May, prior to taking the person before a judicial official, take the person arrested to some other place if the person so requests.  

(4) May, prior to taking the person before a judicial official, take the person arrested to some other place if such action is reasonably necessary for the purpose of having that person identified.  

(5) Must without unnecessary delay advise the person arrested of his right to communicate with counsel and friends and must allow him reasonable time and reasonable opportunity to do so.  

(6) Must make available to the State on a timely basis all materials and information acquired in the course of all felony investigations. This responsibility is a continuing affirmative duty.  

OFFICIAL COMMENTARY

This section is similar to former G.S. 15-47. Some of the provisions of that statute are separately covered, and it has been possible to simplify the format of this section.  

Subdivisions (3) and (4) are based upon the American Law Institute's Model Code of Pre-Arraignment Procedure, Tentative Draft No. 1, Section 3.09 (1) (Alternate Provision) and Stovall v. Denno, 388 U.S. 293, 87 S. Ct. 1967, 18 L. Ed. 2d 1199 (1967). North Carolina statutes formerly did not provide such a section. See G.S. 15-24 (Arrest with a warrant) and G.S. 15-46 (Arrest without a warrant).  

Editor's Note. - The "Official Commentary" under this Article appears as originally drafted by the Criminal Code Commission and does not reflect amendments or changes in the law since the enactment of Session Laws 1973, c. 1286.  

Effect of Amendments. - Session Laws 2004-154, s. 11, effective October 1, 2004, and applicable to cases where the trial date set pursuant to G.S. 7A-49.4 is on or after that date, added subdivision (6).  

Legal Periodicals. - For note on right to counsel in pretrial situations, see 38 N.C.L. Rev. 630 (1960).  

For article, "The Applicability of Miranda to the Police Booking Process," see 1976 Duke L.J. 574.  

For survey of 1977 law on criminal procedure, see 56 N.C.L. Rev. 983 (1978).  

For survey of 1978 law on criminal procedure, see 57 N.C.L. Rev. 1007 (1979).  

For survey of 1979 law on criminal procedure, see 58 N.C.L. Rev. 1404 (1980).  

CASE NOTES


I. General Consideration.


II. Taking Person Before Judiciary Official.


III. Identification of Person.


IV. Right of Communication.

I. GENERAL CONSIDERATION.

Editor's Note. - Many of the cases cited below were decided under former law.  

Statute Implements Constitutional Rights. - The General Assembly enacted the statute to implement the constitutional rights under N.C. Const., Art. I, § 23. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Statute does not prescribe mandatory procedures affecting validity of trial. State v. Hargett, 255 N.C. 412, 121 S.E.2d 589 (1961); Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968); State v. McCloud, 276 N.C. 518, 173 S.E.2d 753 (1970); State v. Able, 13 N.C. App. 365, 185 S.E.2d 422 (1971), cert. denied, 281 N.C. 514, 189 S.E.2d 36 (1972).  

The failure of law-enforcement personnel in complying with the provisions of this section and G.S. 15A-511 can result in the violation of a person's constitutional rights. However, these statutes do not prescribe mandatory procedures affecting the validity of a trial. State v. Reynolds, 298 N.C. 380, 259 S.E.2d 843 (1979), cert. denied, 446 U.S. 941, 100 S. Ct. 2164, 64 L. Ed. 2d 795 (1980).  

Object of a preliminary hearing is to effect a release for one who is held in violation of his rights. State v. Chamberlain, 263 N.C. 406, 139 S.E.2d 620 (1965).  

Rights of Intoxicated Persons. - One who is detained by police officers under a charge of driving while under the influence of an intoxicant has the same constitutional and statutory rights, including the rights given under N.C. Const., Art. I, § 23, as any other accused. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Effect of Violation of Section on Voluntary Confession. - The violation of the statute, in regard to bail and the manner of detention of defendant under arrest, would not render defendant's voluntary confession incompetent. State v. Exum, 213 N.C. 16, 195 S.E. 7 (1938).  

Where any delay in arrest was at the request of defendant's counsel and was unquestionably not caused by anything the deputies did, and after the arrest warrant was served, there was no delay in presenting defendant before the magistrate, there was no "unnecessary delay" and therefore no breach of duty by the arresting officer. Clark v. Link, 855 F.2d 156 (4th Cir. 1988).  

Delay Not Error Since Confession Not Result of Violation. - Where there was nothing in the record that showed that the defendant's confession resulted from any delay in taking him before a magistrate, any unnecessary delay, if any occurred, in violation of this section would not result in error, since a confession must be suppressed only if the confession was obtained as a result of a violation. 

Confession Held Involuntary. - Defendant's youth, his low mentality, and limited education, his incommunicado detention and interrogation for 19 hours by a number of different police officers who allowed him only scant time to rest, the inadequate explanation of his constitutional rights and the suggestions that it would be better for him to confess, the failure of the police to notify his parents or to afford him the opportunity to consult with a lawyer, and the delay in producing him before a magistrate - all of these elements combined to establish that defendant's confession could not be deemed a voluntary act and that its admission into evidence denied him due process of law. Thomas v. North Carolina, 447 F.2d 1320 (4th Cir. 1971).  

Transfer After High-Speed Chase Upheld. - Where defendant was arrested in Chatham County solely because he was trying to evade police in a chase that began in Randolph County and, consequently, was brought before a Randolph County magistrate without "unnecessary delay," the "seizure and transfer" of defendant and his car did not violate his statutory and constitutional rights. State v. Chavis, 134 N.C. App. 546, 518 S.E.2d 241 (1999).  

II. TAKING PERSON BEFORE JUDICIARY OFFICIAL.

"Unnecessary Delay" Under Subdivision (2). - Subdivision (2) of this section and G.S. 15A-511(a)(1) only require that an arrested person be taken before a magistrate "without unnecessary delay," and a delay of only one hour after the defendant had been taken into custody and advised of his rights could not be considered undue delay. State v. Wheeler, 34 N.C. App. 243, 237 S.E.2d 874 (1977), cert. denied and appeal dismissed, 294 N.C. 187, 241 S.E.2d 522 (1978).  

Homicide defendant's clothes were not taken as a result of an unnecessarily long delay in his appearance before a magistrate where he was taken before a magistrate within 90 minutes of his arrest and his clothing was taken within a few hours thereafter. State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991).  

Duty of Officer Making Arrest Without Warrant. - A police officer within the limits of his city may summarily and without warrant arrest a person for a misdemeanor committed in his presence. But in such case it is the duty of the officer to inform the person arrested of the charge against him and immediately take him before someone authorized to issue criminal warrants and have warrant issued, giving him opportunity to provide bail and communicate with counsel and friends. Perry v. Hurdle, 229 N.C. 216, 49 S.E.2d 400 (1948).  

Liability for Delay in Procuring Warrant. - A warrant must be procured as soon after the arrest as possible and, where it appears that this was not done, the officer responsible for the arrest is personally answerable in damages. Hobbs v. City of Washington, 168 N.C. 293, 84 S.E. 391 (1915).  

When required bail bond is given and approved, accused is to be released. State v. Hill, 9 N.C. App. 279, 176 S.E.2d 41 (1970), rev'd on other grounds, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Delay Held Necessary and Reasonable. - The delay between the arrest of the defendant and his appearance before a magistrate was necessary and reasonable where the interim period was spent by the arresting officers in recovering the stolen goods and attempting to locate a person arrested with a defendant who had escaped. State v. Sings, 35 N.C. App. 1, 240 S.E.2d 471 (1978).  

Defendant failed to show that police investigators violated this section by waiting nineteen hours to take defendant before a magistrate after his arrest, taking him to the Law Enforcement Center (LEC) for questioning prior to his appearance before a magistrate, and waiting three and a half hours after questioning began before advising him of his Miranda rights where his confession was not a result of the delay; his confession necessarily took a lot of time because it involved nine murders; the police accommodated his request to sleep, and he was advised of his rights at the outset. State v. Wallace, 351 N.C. 481, 528 S.E.2d 326 (2000), cert. denied, 531 U.S. 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498 (2000).  

Delay Was Not Unnecessary Where Defendant Advised of His Rights. - Thirteen-hour delay between the time defendant was taken into custody and the time he was taken before a magistrate was not an unnecessary delay where police officers interrogated the defendant for ten hours before he confessed; the officers fully advised him of his constitutional rights before the interrogation began and if he had been taken before a magistrate, he would have been advised of those same rights. The court could not hold that the defendant would have exercised his right to remain silent if he had been warned of this right by a magistrate rather than the officer. State v. Littlejohn, 340 N.C. 750, 459 S.E.2d 629 (1995).  

Delay Not Unnecessary. - Where the defendant was arrested at 9:30 a.m., and was not taken before the magistrate until 8 p.m., his right to be taken before a magistrate without unnecessary delay was not violated as a large part of that time was spent in interrogating the defendant about several crimes. State v. Chapman, 343 N.C. 495, 471 S.E.2d 354 (1996).  

III. IDENTIFICATION OF PERSON.

Meaning of "Reasonably Necessary" in Subdivision (4). - Based on the official commentary provided by the legislature, the words "reasonably necessary" in subdivision (4) have a stricter meaning than would ordinarily apply. Only exigent circumstances, such as were present in Stovall v. Denno, 388 U.S. 293, 87 S. Ct. 1967, 18 L. Ed. 2d 1199 (1967), where the only eyewitness was critically injured, will suffice as "reasonably necessary." State v. Sanders, 33 N.C. App. 284, 235 S.E.2d 94, cert. denied, 293 N.C. 257, 237 S.E.2d 539 (1977).  

Subdivision (4) Held Violated. - Police officers violated subdivision (4) of this section by taking defendant to the town in which the crime was committed for a show-up after they had first prepared to take him before a magistrate in the town in which he was arrested. State v. Sanders, 33 N.C. App. 284, 235 S.E.2d 94, cert. denied, 293 N.C. 257, 237 S.E.2d 539 (1977).  

IV. RIGHT OF COMMUNICATION.

Rights of communication go with a man into jail, and reasonable opportunity to exercise them must be afforded by the restraining authorities. The denial of the opportunity to exercise that right is a denial of the right. State v. Wheeler, 249 N.C. 187, 105 S.E.2d 615 (1958); State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Right to Communication Includes Right of Access. - A defendant is entitled to consult with friends and relatives and to have them make observations of his person. The right to communicate with counsel and friends necessarily includes the right of access to them. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Communication Not Limited to Professional Advice. - Under N.C. Const., Art. I, § 23 and the statute, a defendant's communication and contacts with the outside world are not limited to receiving professional advice from his attorney. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Fact that a person is defendant's lawyer as well as his friend does not impair his right to see the defendant at a critical time of the proceedings. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Defendant is entitled to counsel at every critical stage of the proceedings against him. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

When Critical Stage Reached in Prosecution for Driving While Intoxicated. - A critical stage has been reached in a defendant's case when, immediately after officers have interrogated the defendant and conducted their test for sobriety, they charge him with the offense of driving while intoxicated, and the denial of counsel at this point makes it impossible for a defendant to have disinterested witnesses observe his condition and to obtain a blood test by a doctor, the only means by which defendant might prove his innocence. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Right to Communication When Intoxication Is Essential Element of Offense. - When one is taken into police custody for an offense of which intoxication is an essential element, time is of the essence. Intoxication does not last. Ordinarily a drunken man will "sleep it off" in a few hours. Thus, if one accused of driving while intoxicated is to have witnesses for his defense, he must have access to his counsel, friends, relatives, or some disinterested person within a relatively short time after his arrest. He is entitled to communicate with them immediately, and this is true whether he is arrested at 2:00 in the morning or 2:00 in the afternoon. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

The denial of request for permission to contact counsel as soon as a person is charged with a crime involving the element of intoxication is a denial of a constitutional right resulting in irreparable prejudice to his defense. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

A defendant's guilt or innocence under G.S. 20-138 (see now G.S. 20-138.1) depends upon whether he is intoxicated (now under the influence) at the time of his arrest. His condition then is the crucial and decisive fact to be proven. Permission to communicate with counsel and friends is of no avail if those who come to the jail in response to a prisoner's call are not permitted to see for themselves whether he is intoxicated. In this situation, the right of a defendant to communicate with counsel and friends implies, at the very least, the right to have them see him, observe and examine him, with reference to his alleged intoxication. State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971).  

Defendant charged with driving while impaired was informed of his right to communicate with counsel, family, and friends by a State trooper, pursuant to G.S. 15A-501, after his arrest and was given a telephone; defendant's failure to complete a long distance call because defendant failed to dial the area code did not mean that there was a failure to afford defendant his rights under G.S. 15A-501. State v. Lewis, 147 N.C. App. 274, 555 S.E.2d 348 (2001).  

Right to Communication When Intoxication is Essential Element of Offense - When defendant was arrested for driving while impaired, his right to consult with family and friends, as specified in G.S. 15A-501(5) was not denied, as his friend was in contact with him from the time she arrived at the scene of the accident in which he was involved until he was released from custody and saw him before the accident, providing her with enough contact with defendant to allow her to form an opinion as to his impairment or lack thereof, and defendant was not prejudiced by the fact that his friend was not allowed to witness his field sobriety tests, as the results of those tests were suppressed, and the appreciable impairment theory of driving while impaired was dismissed. State v. Rasmussen, 158 N.C. App. 544, 582 S.E.2d 44 (2003).  

Subdivision (5) Not Applicable to Breathalyzer Tests. - The legislature did not intend for the "reasonable time" contemplated by subdivision (5) of this section to apply to the specialized situation contemplated by G.S. 20-16.2, a civil matter involving the administrative removal of driving privileges as a result of refusing to submit to a breathalyzer test. Seders v. Powell, 298 N.C. 453, 259 S.E.2d 544 (1979).  

When a defendant was arrested for driving while impaired, his right to consult, with counsel, as specified in G.S. 20-16.2(a)(6), controlled over the right stated in G.S. 15A-105(5) because anyone who accepted the privilege of driving on North Carolina's highways consented to the use of a breathalyzer test and had no constitutional right to consult a lawyer to void that consent, so defendant had no right to consult counsel other than that provided for in G.S. 20-16.2(a)(6). State v. Rasmussen, 158 N.C. App. 544, 582 S.E.2d 44 (2003).  

Denial of Communication Rights Held Not Prejudicial. - Where the defendant was informed of his Miranda rights, waived those rights, and voluntarily submitted his statement admitting guilt to police, the defendant could not have suffered prejudice had he been denied his statutory right to communicate with friends. State v. Curmon, 295 N.C. 453, 245 S.E.2d 503 (1978).  

Defendant was not prejudiced by the failure of the police to advise him of his right to communicate with his friends where he waived his Miranda rights and voluntarily submitted his statement to the police. State v. Chapman, 343 N.C. 495, 471 S.E.2d 354 (1996).  

§ 15A-502. Photographs and fingerprints.

Statute text

(a)  A person charged with the commission of a felony or a misdemeanor may be photographed and his fingerprints may be taken for law-enforcement records only when he has been:  

(1) Arrested or committed to a detention facility, or  

(2) Committed to imprisonment upon conviction of a crime, or  

(3) Convicted of a felony.  

It shall be the duty of the arresting law-enforcement agency to cause a person charged with the commission of a felony to be fingerprinted and to forward those fingerprints to the State Bureau of Investigation.  

(b)  This section does not authorize the taking of photographs or fingerprints when the offense charged is a Class 2 or 3 misdemeanor under Chapter 20 of the General Statutes, "Motor Vehicles."  

(c)  This section does not authorize the taking of photographs or fingerprints of a juvenile alleged to be delinquent except under Article 21 of Chapter 7B of the General Statutes.  

(d)  This section does not prevent the taking of photographs, moving pictures, video or sound recordings, fingerprints, or the like to show a condition of intoxication or for other evidentiary use.  

(e)  Fingerprints or photographs taken pursuant to subsection (a) may be forwarded to the State Bureau of Investigation, the Federal Bureau of Investigation, or other law-enforcement agencies.  

OFFICIAL COMMENTARY

This section carries forward the concept of the present provisions of the former first two paragraphs of G.S. 114-19 in a more logical location than in the Chapter dealing with the Department of Justice. Those provisions have been simplified and broadened in some respects, but restricted as to motor vehicle and juvenile offenses.  

Cross References. - As to taking of fingerprints of convicted felons for submission to State Bureau of Investigation with report of disposition of charges, see G.S. 15A-1382.  

CASE NOTES

Legislative Intent. - It was the intent of the legislature that photographs taken under the authority of this section could be used for any law enforcement purpose. State v. Carson, 296 N.C. 31, 249 S.E.2d 417 (1978).  

Official Commentary correctly states the legislature's intent that this section carries forward the concept of the present provisions of the former first two paragraphs of G.S. 114-19. Those provisions have been simplified and broadened in some respects, but restricted as to motor vehicle and juvenile offenses. State v. Wilson, 296 N.C. 298, 250 S.E.2d 621 (1979).  

Use of Photograph in Subsequent Identification Procedure. - Where a defendant was legally arrested for a misdemeanor and photographed under the authority of this section, the photograph could be used in a photographic identification procedure in connection with defendant's first-degree rape case. State v. Carson, 296 N.C. 31, 249 S.E.2d 417 (1978).  

Photograph taken prior to the defendant's arrest for rape was not illegally taken in contravention of the provisions of this section. State v. Wilson, 296 N.C. 298, 250 S.E.2d 621 (1979).  

Section does not create an exclusionary rule of evidence. State v. Wilson, 296 N.C. 298, 250 S.E.2d 621 (1979).  

Effect of 1979 Amendment of Subsection (c). - The amendment of subsection (c) of this section to allow fingerprinting of juveniles pursuant to G.S. 7A-596 [see now G.S. 7B-2103] constitutes a narrowing of an exclusionary rule of evidence. In re Stedman, 305 N.C. 92, 286 S.E.2d 527 (1982), overruled on other grounds, State v. Dellinger, 343 N.C. 93, 468 S.E.2d 218 (1996).  

Fingerprinting of Juvenile Committing Crime Prior to Effective Date of Procedural Change. - Application of the provisions of G.S. 7A-596 and 7A-598 [see now G.S. 7B-2103 and 7B-2105] to take the fingerprints of a juvenile accused of a crime committed prior to their effective date did not offend N.C. Const., Art. I, § 16, which forbids the enactment of any ex post facto law or a like prohibition found in U.S. Const., Art. I, § 10. In re Stedman, 305 N.C. 92, 286 S.E.2d 527 (1982), overruled on other grounds, State v. Dellinger, 343 N.C. 93, 468 S.E.2d 218 (1996).  

Subsection (c) of this section and G.S. 7A-596 [see now G.S. 7B-2103] are procedural statutes, and a change in the evidentiary or procedural law between the time of the offense and the time of trial did not preclude the State from utilizing the new procedure even though at the time of the offense it was unavailable. In re Stedman, 305 N.C. 92, 286 S.E.2d 527 (1982), overruled on other grounds, State v. Dellinger, 343 N.C. 93, 468 S.E.2d 218 (1996).  

§ 15A-503. Police assistance to persons arrested while unconscious or semiconscious.

Statute text

(a)  Whenever a law-enforcement officer arrests a person who is unconscious, semiconscious, or otherwise apparently suffering from some disabling condition, and who is unable to provide information on the causes of the condition, the officer should make a reasonable effort to determine if the person arrested is wearing a bracelet or necklace containing the Medic Alert Foundation's emergency alert symbol to indicate that the person suffers from diabetes, epilepsy, a cardiac condition, or any other form of illness which would cause a loss of consciousness. If such a symbol is found indicating that the person being arrested suffers from one of those conditions, the officer must make a reasonable effort to have appropriate medical care provided.  

(b)  Failure of a law-enforcement officer to make a reasonable effort to discover an emergency alert symbol, as required by this section, does not by itself establish negligence of the officer, but may be considered along with other evidence to determine if the officer took reasonable precautions to ascertain the emergency medical needs of the person in his custody.  

(c)  A person who is provided medical care under the provisions of this section is liable for the reasonable costs of that care unless he is indigent.  

(d)  Repealed by Session Laws 1975, c. 818, s. 1.  

§ 15A-504. Return of released person.
Statute text

(a)  Upon a magistrate's finding under G.S. 15A-511(c)(2) of no probable cause for a warrantless arrest, a law-enforcement officer may return the person previously arrested and any other person accompanying him to the scene of the arrest.  

(b)  No officer acting pursuant to this section may be held to answer in any civil or criminal action for injury to any person or damage to any property when damage results, whether directly or indirectly, from the actions of the person so released or transported.  

(c)  Nothing in this section shall be construed to supersede the provisions of G.S. 122C-301.  

§ 15A-505. Notification of parent and school.

Statute text

(a)  A law enforcement officer who charges a minor with a criminal offense shall notify the minor's parent or guardian of the charge, as soon as practicable, in person or by telephone. If the minor is taken into custody, the law enforcement officer or the officer's immediate superior shall notify a parent or guardian in writing that the minor is in custody within 24 hours of the minor's arrest. If the parent or guardian of the minor cannot be found, then the officer or the officer's immediate superior shall notify the minor's next-of-kin of the minor's arrest as soon as practicable.  

(b)  The notification provided for by subsection (a) of this section shall not be required if:  

(1) The minor is emancipated;  

(2) The minor is not taken into custody and has been charged with a motor vehicle moving violation for which three or fewer points are assessed under G.S. 20-16(c), except an offense involving impaired driving, as defined in G.S. 20-4.01(24a); or  

(3) The minor has been charged with a motor vehicle offense that is not a moving violation.  

(c)  A law enforcement officer who charges a person with a criminal offense that is a felony, except for a criminal offense under Chapter 20 of the General Statutes, shall notify the principal of any school the person attends of the charge as soon as practicable but at least within five days. The notification may be made in person or by telephone. If the person is taken into custody, the law enforcement officer or the officer's immediate supervisor shall notify the principal of any school the person attends. This notification shall be in writing and shall be made within five days of the person's arrest. If a principal receives notification under this subsection, a representative from the district attorney's office shall notify that principal of the final disposition at the trial court level. This notification shall be in writing and shall be made within five days of the disposition. As used in this subsection, the term "school" means any public or private school in the State that is authorized under Chapter 115C of the General Statutes.  

§ 15A-511. Initial appearance.

Statute text

(a)  Appearance before Magistrate. -   

(1) A law-enforcement officer making an arrest with or without a warrant must take the arrested person without unnecessary delay before a magistrate as provided in G.S. 15A-501.  

(2) The magistrate must proceed in accordance with this section, except in those cases in which he has the power to determine the matter pursuant to G.S. 7A-273. In those cases, if the arrest has been without a warrant, the magistrate must prepare a magistrate's order containing a statement of the crime with which the defendant is charged.  

(3) If the defendant brought before a magistrate is so unruly as to disrupt and impede the proceedings, becomes unconscious, is grossly intoxicated, or is otherwise unable to understand the procedural rights afforded him by the initial appearance, upon order of the magistrate he may be confined or otherwise secured. If this is done, the magistrate's order must provide for an initial appearance within a reasonable time so as to make certain that the defendant has an opportunity to exercise his rights under this Chapter.  

(a1)  A proceeding for initial appearance in a noncapital case under this section may be conducted by an audio and video transmission between the magistrate or other authorized judicial official and the defendant in which the parties can see and hear each other. If the defendant has counsel, the defendant shall be allowed to communicate fully and confidentially with his attorney during the proceeding. Prior to the use of audio and video transmission pursuant to this subsection, the procedures and type of equipment for audio and video transmission shall be submitted to the Administrative Office of the Courts by the senior regular resident superior court judge and the chief district court judge for a judicial district or set of districts and approved by the Administrative Office of the Courts.  

(b)  Statement by the Magistrate. - The magistrate must inform the defendant of:  

(1) The charges against him;  

(2) His right to communicate with counsel and friends; and  

(3) The general circumstances under which he may secure release under the provisions of Article 26, Bail.  

(c)  Procedure When Arrest Is without Warrant; Magistrate's Order. - If the person has been arrested, for a crime, without a warrant:  

(1) The magistrate must determine whether there is probable cause to believe that a crime has been committed and that the person arrested committed it, and in the manner provided by G.S. 15A-304(d).  

(2) If the magistrate determines that there is no probable cause the person must be released.  

(3) If the magistrate determines that there is probable cause, he must issue a magistrate's order:  

a. Containing a statement of the crime of which the person is accused in the same manner as is provided in G.S. 15A-304(c) for a warrant for arrest, and  

b. Containing a finding that the defendant has been arrested without a warrant and that there is probable cause for his detention.  

(4) Following the issuance of the magistrate's order, the magistrate must proceed in accordance with subsection (e) and must file the order with any supporting affidavits and records in the office of the clerk.  

(d)  Procedure When Arrest Is Pursuant to Warrant. - If the arrest is made pursuant to a warrant, the magistrate must proceed in accordance with subsection (e).  

(e)  Commitment or Bail. - If the person arrested is not released pursuant to subsection (c), the magistrate must release him in accordance with Article 26 of this Chapter, Bail, or commit him to an appropriate detention facility pursuant to G.S. 15A-521 pending further proceedings in the case.  

(f)  Powers Not Limited to Magistrate. - Any judge, justice, or clerk of the General Court of Justice may also conduct an initial appearance as provided in this section.  

OFFICIAL COMMENTARY

When an arrested person is brought before a magistrate, the magistrate may try the matter if it is within his jurisdiction. Otherwise, there are two possibilities. If the person has been arrested without a warrant, and there has been no judicial determination of probable cause, the magistrate should make that determination, and release the defendant if it is lacking. The determination is made in the same manner as when a warrant is sought. Section 15-46 provided for the issuance of a warrant in such a case - even though the defendant had already been arrested. The new procedure utilizes all of the statements in the warrant format, but eliminates the actual order for arrest. At this point an order of commitment or bail is appropriate if the defendant is not released.  

Of course, if the defendant has been arrested under a warrant there already has been an initial determination of probable cause, and it is not necessary to repeat the step. If the defendant is continued in custody, the magistrate must proceed to set bail.  

While the steps in this section ordinarily will be performed by a magistrate, it was thought prudent also to authorize other judicial officers to perform these steps (subsection (f)).  

Cross References. - As to return of person released after finding of no probable cause for warrantless arrest, see G.S. 15A-504.  

Editor's Note. - The "Official Commentary" under this Article appears as originally drafted by the Criminal Code Commission and does not reflect amendments or changes in the law since the enactment of Session Laws 1973, c. 1286.  

CASE NOTES

Editor's Note. - Some of the cases below were decided under former similar provisions of Chapter 15 and earlier statutes.  

Statute does not prescribe mandatory procedures affecting validity of trial. Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968); State v. Broome, 269 N.C. 661, 153 S.E.2d 384 (1967); State v. McCloud, 276 N.C. 518, 173 S.E.2d 753 (1970); State v. Able, 13 N.C. App. 365, 185 S.E.2d 422 (1971), cert. denied, 281 N.C. 514, 189 S.E.2d 36 (1972).  

The failure of law enforcement personnel in complying with the provisions of G.S. 15A-501 and this section can result in the violation of a person's constitutional rights. However, these statutes do not prescribe mandatory procedures affecting the validity of a trial. State v. Reynolds, 298 N.C. 380, 259 S.E.2d 843 (1979), cert. denied, 446 U.S. 941, 100 S. Ct. 2164, 64 L. Ed. 2d 795 (1980).  

This section does not prescribe mandatory procedures affecting the validity of a trial. For a violation of this section to be substantial, defendant must show that the delay in some way prejudiced him, for example, by causing a violation of his constitutional rights, or by resulting in a confession that would not have been obtained but for the delay. State v. Martin, 315 N.C. 667, 340 S.E.2d 326 (1986), involving a delay of less than two hours.  

The officers' failure to procure a magistrate's signature on the citation for driving without a valid license indicated that the defendant was never arrested for that violation; a perimeter canine sniff which turned up narcotics was, therefore, not justified; defendant's detention during the canine sniff was an illegal seizure; and the trial court properly suppressed evidence subsequently pursuant to the sniff. State v. Fisher, 141 N.C. App. 448, 539 S.E.2d 677 (2000).  

Absent Showing of Prejudice. - This section does not prescribe mandatory procedures affecting the validity of the trial in the absence of a showing that defendant was prejudiced thereby. State v. Burgess, 33 N.C. App. 76, 234 S.E.2d 40 (1977).  

Deputy sheriffs may not conduct bail hearings nor may they decide on the granting or denying of bail under North Carolina law; that authority is vested in a judicial officer. Clark v. Link, 855 F.2d 156 (4th Cir. 1988).  

Requirement That Person Be Taken Before Magistrate "Without Unnecessary Delay". - Subdivision (a)(1) of this section and G.S. 15A-501(2) only require that an arrested person be taken before a magistrate "without unnecessary delay" and a delay of only one hour after the defendant had been taken into custody and advised of his rights could not be considered undue delay. State v. Wheeler, 34 N.C. App. 243, 237 S.E.2d 874 (1977), cert. denied and appeal dismissed, 294 N.C. 187, 241 S.E.2d 522 (1978).  

Delay Held Necessary and Reasonable. - The delay between the arrest of the defendant and his appearance before a magistrate was necessary and reasonable where the interim period was spent by the arresting officers in recovering the stolen goods and attempting to locate a person arrested with the defendant who had escaped. State v. Sings, 35 N.C. App. 1, 240 S.E.2d 471 (1978).  

Where any delay in arrest was at the request of defendant's counsel and was unquestionably not caused by anything the deputies did, and after the arrest warrant was served, there was no delay in presenting defendant before the magistrate, there was no "unnecessary delay" and therefore no breach of duty by the arresting officer. Clark v. Link, 855 F.2d 156 (4th Cir. 1988).  

Where defendant contended that the four and one-half hour delay in taking him before a judicial official after service of warrants was a coercive factor which rendered his confession involuntary, but he did not show any causal connection between the confession and the delay, no constitutional provision required exclusion of his statement on this ground. State v. Leak, 90 N.C. App. 351, 368 S.E.2d 430 (1988).  

Failure to Take Person Before Magistrate Where Arrested Without Warrant. - Court did not err in not allowing defendant's motion to quash the warrant charging him with resisting arrest for the reason that he was arrested without a warrant and was not taken before a magistrate as provided by the statute, because it did not prescribe mandatory procedures affecting the validity of a trial. State v. Foust, 18 N.C. App. 138, 196 S.E.2d 375 (1973).  

Effect of Failure to Issue Magistrate's Order. - Compliance with subdivision (c)(3) of this section is not mandatory, and a failure to comply will not affect the validity of a trial. State v. Matthews, 40 N.C. App. 41, 251 S.E.2d 897 (1979).  

Defendant's Right to Communicate With Counsel and Friends. - A defendant arrested for impaired driving was properly informed of his right to communicate with friends and counsel, as required by subsection (b), where the magistrate and the jailer informed defendant that a telephone was available for him to call family, friends, counsel, and others to help with his pretrial release. State v. Haas, 131 N.C. App. 113, 505 S.E.2d 311 (1998).  

Failure to Advise Defendants of Their Rights. - Defendants made a sufficient showing of a substantial statutory violation and of the prejudice arising therefrom to warrant relief where the evidence showed that magistrates failed to advise defendants of their rights under subsection (b) of this section, G.S. 15A-533(b) and 15A-534(c) and deprived defendants of their rights to secure their liberty for a significant time during a critical period. State v. Knoll, 322 N.C. 535, 369 S.E.2d 558 (1988).  

Statutory violations by magistrate, who failed to inform defendant of his rights to pretrial release under either the general provisions of this section or the more specific provisions of G.S. 15A-534.2, did not justify dismissal of driving while impaired charges. State v. Gilbert, 85 N.C. App. 594, 355 S.E.2d 261 (1987). But see, State v. Knoll, 322 N.C. 535, 369 S.E.2d 558 (1988).  

Effect of Violation of Subsection (e) on Confession. - Assuming, arguendo, that magistrate denied bail in violation of subsection (e) of this section, the trial court was not required to suppress a voluntary confession given thereafter by defendant. State v. Simpson, 320 N.C. 313, 357 S.E.2d 332 (1987), cert. denied, 485 U.S. 963, 108 S. Ct. 1230, 99 L. Ed. 2d 430 (1988).  

Delay Not Unreasonable. - Defendant's argument that four hour interval between arrest and appearance before a magistrate violated the requirement that an officer take an arrested person before a magistrate without unnecessary delay was without merit. State v. Dickens, 346 N.C. 26, 484 S.E.2d 553 (1997).  
§ 15A-521. Commitment to detention facility pending trial.

Statute text

(a)  Commitment. - Every person charged with a crime and held in custody who has not been released pursuant to Article 26 of this Chapter, Bail, must be committed by a written order of the judicial official who conducted the initial appearance as provided in Article 24 to an appropriate detention facility as provided in this section.  

(b)  Order of Commitment; Modification. - The order of commitment must:  

(1) State the name of the person charged or identify him if his name cannot be ascertained.  

(2) Specify the offense charged.  

(3) Designate the place of confinement.  

(4) If release is authorized pursuant to Article 26 of this Chapter, Bail, state the conditions of release. If a separate order stating the conditions has been entered, the commitment may make reference to that order, a copy of which must be attached to the commitment.  

(5) Subject to the provisions of subdivision (4), direct, as appropriate, that the defendant be:  

a. Produced before a district court judge pursuant to Article 29 of this Chapter, First Appearance before District Court Judge,  

b. Produced before a district court judge for a probable cause hearing as provided in Article 30 of this Chapter, Probable-Cause Hearing,  

c. Produced for trial in the district or superior court, or  

d. Held for other specified purposes.  

(6) State the name and office of the judicial official making the order and be signed by him.  

The order of commitment may be modified or continued by the same or another judicial official by supplemental order.  

(c)  Copies and Use of Order, Receipt of Prisoner. -   

(1) The order of commitment must be delivered to a law-enforcement officer, who must deliver the order and the prisoner to the detention facility named therein.  

(2) The jailer must receive the prisoner and the order of commitment, and note on the order of commitment the time and date of receipt. As used in this subdivision, "jailer" includes any person having control of a detention facility.  

(3) Upon releasing the prisoner pursuant to the terms of the order, or upon delivering the prisoner to the court, the jailer must note the time and date on the order and return it to the clerk.  

(4) Repealed by Session Laws 1975, 2nd Sess., c. 983, s. 142.  

(d)  Commitment of Witnesses. - If a court directs detention of a material witness pursuant to G.S. 15A-803, the court must enter an order in the manner provided in this section, except that the order must:  

(1) State the reason for the detention in lieu of the description of the offense charged, and  

(2) Direct that the witness be brought before the appropriate court when his testimony is required.  

OFFICIAL COMMENTARY

This section essentially carries forward the provisions of Article 12 of Chapter 15, Commitment to Prison (G.S. 15-125, 126, and 127).  

Changes from the old law involve first tying the new statute in with the modifications in the bail provisions and in the provisions relating to probable cause hearings. In addition specific designation of the county jail as the place of confinement is omitted, and provision is made for modification or continuation of the order.  

The subsection relating to copies of the order is new. The former statute did not in terms require an order, but rather contained a directive as to the contents of an order for pretrial commitment. In some counties the practice had arisen of omitting the order of commitment, and simply writing the amount of the bond on the face of the warrant. Subsection (a) will require the order, and subsection (c) will ensure that the officer having the prisoner in custody will have the original order, that a copy of every order of commitment issued by a judicial officer will be on file in the clerk's office in which it was issued, and that if the prisoner is transferred to another county, the copy of the order of commitment will go to the clerk's office in that county. This will provide a source of information in the clerk's office about the population of the local detention facilities.  

CASE NOTES

Verbal Order Invalid. - A verbal order of a magistrate sending a prisoner to jail, whether made before or after the examination on the warrant, is not a sufficient authority for the officer to whom the order is given. State v. James, 78 N.C. 455 (1878), decided under former law.  

§ 15A-531. Definitions.

Statute text

As used in this Article the following definitions apply unless the context clearly requires otherwise:  

(1) "Accommodation bondsman" means a natural person who has reached the age of 18 years and is a bona fide resident of this State and who, aside from love and affection and release of the person concerned, receives no consideration for action as surety and who endorses the bail bond after providing satisfactory evidences of ownership, value, and marketability of real or personal property to the extent necessary to reasonably satisfy the official taking bond that such real or personal property will in all respects be sufficient to assure that the full principal sum of the bond will be realized in the event of breach of the conditions thereof. "Consideration" as used in this subdivision does not include the legal rights of a surety against a defendant by reason of breach of the conditions of a bail bond nor does it include collateral furnished to and securing the surety so long as the value of the surety's rights in the collateral do not exceed the defendant's liability to the surety by reason of a breach in the conditions of said bail bond.  

(2) "Address of record" means:  

a. For a defendant or an accommodation bondsman, the address entered on the bail bond under G.S. 15A-544.2, or any later address filed by that person with the clerk of superior court.  

b. For an insurance company, the address of the insurance company as it appears on the power of appointment of the company's bail agent registered with the clerk of superior court under G.S. 58-71-140.  

c. For a bail agent, the address shown on the bail agent's license from the Department of Insurance registered with the clerk of superior court under G.S. 58-71-140.  

d. For a professional bondsman, the address shown on that bondsman's license from the Department of Insurance, as registered with the clerk of superior court under G.S. 58-71-140.  

(3) "Bail agent" means any person who is licensed by the Commissioner as a surety bondsman under Article 71 of Chapter 58 of the General Statutes, is appointed by an insurance company by power of attorney to execute or countersign bail bonds for the insurance company in connection with judicial proceedings, and receives or is promised consideration for doing so.  

(4) "Bail bond" means an undertaking by the defendant to appear in court as required upon penalty of forfeiting bail to the State in a stated amount. Bail bonds include an unsecured appearance bond, an appearance bond secured by a cash deposit of the full amount of the bond, an appearance bond secured by a mortgage under G.S. 58-74-5, and an appearance bond secured by at least one solvent surety. A bail bond for which the surety is a bail agent acting on behalf of an insurance company is considered the same as a cash deposit for all purposes in this Article. A bail bond signed by a professional bondsman who is not a bail agent is not considered the same as a cash deposit under this Article. Cash bonds set in child support contempt proceedings shall not be satisfied in any manner other than the deposit of cash.  

(5) "Defendant" means a person obligated to appear in court as required upon penalty of forfeiting bail under a bail bond.  

(6) "Insurance company" means any domestic, foreign, or alien surety company which has qualified under Chapter 58 of the General Statutes generally to transact surety business and specifically to transact bail bond business in this State.  

(7) "Professional bondsman" means any person who is approved and licensed by the Commissioner of Insurance under Article 71 of Chapter 58 of the General Statutes and who pledges cash or approved securities with the Commissioner as security for bail bonds written in connection with a judicial proceeding and receives or is promised money or other things of value therefor.  

(8) "Surety" means:  

a. The insurance company, when a bail bond is executed by a bail agent on behalf of an insurance company.  

b. The professional bondsman, when a bail bond is executed by a professional bondsman or by a runner on behalf of a professional bondsman.  

c. The accommodation bondsman, when a bail bond is executed by an accommodation bondsman.  

OFFICIAL COMMENTARY

The reference in G.S. 15A-531(1) to "premium-secured appearance bond" is to the bond issued by the clerk upon a deposit of 10% of the face amount. In amending Article 26 to delete provisions pertaining to this type of bond, the General Assembly overlooked the phrase in subdivision (1).  

Cross References. - As to mortgage in lieu of security for appearance, see G.S. 58-74-5.  

executed and all forfeiture proceedings initiated on and after that date, added the Part 1 heading.  

CASE NOTES

Recognizance Binds to Three Things. - A recognizance (or bail bond) in general binds to three things: (1) To appear and answer either to a specified charge or to such matters as may be objected; (2) to stand and abide by the judgment of the court; and (3) not to depart without leave of the court; and that each of these particulars is distinct and independent. State v. Schenck, 138 N.C. 560, 49 S.E. 917 (1905); State v. Eure, 172 N.C. 874, 89 S.E. 788 (1916); State v. Mallory, 266 N.C. 31, 145 S.E.2d 335 (1965), cert. denied, 384 U.S. 928, 86 S. Ct. 1443, 16 L. Ed. 2d 531 (1966).  

Defendant Must Appear Until Discharged. - An appearance bond by its terms, and under the uniform ruling of the court, requires that the defendant appear term after term until he is discharged on a verdict of acquittal or by order of the court. An appearance bond is in lieu of custody in jail, in which case the defendant could not be released until discharged by order of the court. State v. Eure, 172 N.C. 874, 89 S.E. 788 (1916).  

Recognizance for the appearance of the defendant at the next term of the court to be held for a given county is valid and binds the defendant to appear at the next term and at the courthouse, although neither time nor place is specifically named; because everyone knows, or is presumed to know, the time and place of holding the court. State v. Houston, 74 N.C. 174 (1876).  

Failure to Appear at Time and Place Other Than That Specified. - If the recognizance specifies time and place, the defendant cannot be held to be in default for not appearing at some other time or place. State v. Houston, 74 N.C. 174 (1876).  

Continuance Does Not Release Recognizance. - The continuance of a criminal case does not release the recognizance given for the appearance of the defendant. State v. Morgan, 136 N.C. 593, 48 S.E. 604 (1904).  

Agreement by Prosecutor to Discharge Will Not Relieve Defendant. - An agreement by a solicitor (now prosecutor) for the State to discharge a defendant if he would become a State's witness against codefendant will not relieve such defendant from a forfeited recognizance. State v. Moody, 69 N.C. 529 (1873).  

Liability of a surety upon an appearance bond is a continuing one until discharged by renewal of bond or production and surrender of principal. He is not released by the principal's having been drunk and under arrest when his case was called in court and continued, and by the principal's having since become a fugitive from justice under charge of a different offense. State v. Holt, 145 N.C. 450, 59 S.E. 64 (1907).  

Propriety of Sentence Reflecting That Defendant Was on Pretrial Release When Crime Was Committed. - Whether or not one on pretrial release on another felony charge is in fact guilty, it is to be expected that he would, while the question of his guilt is pending, be particularly cautious to avoid commission of another criminal offense. If he is not and is convicted of another offense, his status as a pretrial releasee in a pending case is a legitimate circumstance to be considered in imposing sentence. The legislature may constitutionally require that it be considered. One demonstrates disdain for the law by committing an offense while on release pending trial of an earlier charge, and this may indeed be considered an aggravating circumstance. State v. Webb, 309 N.C. 549, 308 S.E.2d 252 (1983).  

§ 15A-532. Persons authorized to determine conditions for release; use of two-way audio and video transmission.

Statute text

(a)  Judicial officials may determine conditions for release of persons brought before them or as provided in subsection (b) of this section, in accordance with this Article.  

(b)  Any proceeding under this Article to determine, modify, or revoke conditions of pretrial release in a noncapital case may be conducted by an audio and video transmission between the judicial official and the defendant in which the parties can see and hear each other. If the defendant has counsel, the defendant shall be allowed to communicate fully and confidentially with his attorney during the proceeding. Upon motion of the defendant, the court may not use an audio and video transmission.  

(c)  Prior to the use of audio and video transmission pursuant to subsection (b) of this section, the procedures and type of equipment for audio and video transmission shall be submitted to the Administrative Office of the Courts by the senior regular resident superior court judge for a judicial district or set of districts and approved by the Administrative Office of the Courts.  

§ 15A-533. Right to pretrial release in capital and non-capital cases.

Statute text

(a)  A defendant charged with any crime, whether capital or noncapital, who is alleged to have committed this crime while still residing in or subsequent to his escape or during an unauthorized absence from involuntary commitment in a mental health facility designated or licensed by the Department of Health and Human Services, and whose commitment is determined to be still valid by the judge or judicial officer authorized to determine pretrial release to be valid, has no right to pretrial release. In lieu of pretrial release, however, the individual shall be returned to the treatment facility in which he was residing at the time of the alleged crime or from which he escaped or absented himself for continuation of his treatment pending the additional proceedings on the criminal offense.  

(b)  A defendant charged with a noncapital offense must have conditions of pretrial release determined, in accordance with G.S. 15A-534.  

(c)  A judge may determine in his discretion whether a defendant charged with a capital offense may be released before trial. If he determines release is warranted, the judge must authorize release of the defendant in accordance with G.S. 15A-534.  

(d)  Subject to rebuttal by the person, it shall be presumed that no condition of release will reasonably assure the appearance of the person as required and the safety of the community if a judicial official finds the following:  

(1) There is reasonable cause to believe that the person committed an offense involving trafficking in a controlled substance;  

(2) The drug trafficking offense was committed while the person was on pretrial release for another offense; and  

(3) The person has been previously convicted of a Class A through E felony or an offense involving trafficking in a controlled substance and not more than five years has elapsed since the date of conviction or the person's release from prison for the offense, whichever is later.  

Such person may only be released by a district or superior court judge upon a finding that there is a reasonable assurance that the person will appear and release does not pose an unreasonable risk of harm to the community.  

OFFICIAL COMMENTARY

The shift to the word "judge" in subsection (b) is intentional. The section restates in simplified fashion the provisions of former G.S. 15-102 and G.S. 15-103.  

Cross References. - As to prohibition against holding deaf arrestee, otherwise eligible for release, pending arrival of interpreter, see G.S. 8B-1.  

As to housing responsibilities for certain residents in or escapees from involuntary commitment in a mental health facility designated or licensed by the Department of Human Resources, see G.S. 122C-254.  
CASE NOTES

Bail Discretionary for Capital Offense. - Whether a defendant charged with a capital offense is entitled to a bail bond is a matter in the discretion of the trial judge. State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1981).  

First-Degree Murder Is "Capital Offense" Regardless of Date Committed. - Whether or not a particular defendant, depending upon the date his crime was committed, faces the death penalty, the crime of first-degree murder is a "capital offense" within the meaning of subsection (b) of this section, so that the release of such defendant on bail is a matter to be determined within the discretion of the trial judge. This is so notwithstanding that the trial itself may not be a "capital case" within the meaning of the jury selection statute, G.S. 15A-1217. State v. Sparks, 297 N.C. 314, 255 S.E.2d 373 (1979).  

Failure to Advise Defendants of Their Rights. - Defendants made a sufficient showing of a substantial statutory violation and of the prejudice arising therefrom to warrant relief where the evidence showed that magistrates failed to advise defendants of their rights under G.S. 15A-511(b), subsection (b) of this section and G.S. 15A-534(c) and deprived defendants of their rights to secure their liberty for a significant time during a critical period. State v. Knoll, 322 N.C. 535, 369 S.E.2d 558 (1988).  

§ 15A-534. Procedure for determining conditions of pretrial release.

Statute text

(a)  In determining conditions of pretrial release a judicial official must impose one of the following conditions:  

(1) Release the defendant on his written promise to appear.  

(2) Release the defendant upon his execution of an unsecured appearance bond in an amount specified by the judicial official.  

(3) Place the defendant in the custody of a designated person or organization agreeing to supervise him.  

(4) Require the execution of an appearance bond in a specified amount secured by a cash deposit of the full amount of the bond, by a mortgage pursuant to G.S. 58-74-5, or by at least one solvent surety.  

If condition (3) is imposed, however, the defendant may elect to execute an appearance bond under subdivision (4). The judicial official may also place restrictions on the travel, associations, conduct, or place of abode of the defendant as conditions of pretrial release.  

(b)  The judicial official in granting pretrial release must impose condition (1), (2), or (3) in subsection (a) above unless he determines that such release will not reasonably assure the appearance of the defendant as required; will pose a danger of injury to any person; or is likely to result in destruction of evidence, subornation of perjury, or intimidation of potential witnesses. Upon making the determination, the judicial official must then impose condition (4) in subsection (a) above instead of condition (1), (2), or (3), and must record the reasons for so doing in writing to the extent provided in the policies or requirements issued by the senior resident superior court judge pursuant to G.S. 15A-535(a).  

(c)  In determining which conditions of release to impose, the judicial official must, on the basis of available information, take into account the nature and circumstances of the offense charged; the weight of the evidence against the defendant; the defendant's family ties, employment, financial resources, character, and mental condition; whether the defendant is intoxicated to such a degree that he would be endangered by being released without supervision; the length of his residence in the community; his record of convictions; his history of flight to avoid prosecution or failure to appear at court proceedings; and any other evidence relevant to the issue of pretrial release.  

(d)  The judicial official authorizing pretrial release under this section must issue an appropriate order containing a statement of the conditions imposed, if any; inform the defendant in writing of the penalties applicable to violations of the conditions of his release; and advise him that his arrest will be ordered immediately upon any violation. The order of release must be filed with the clerk and a copy given the defendant.  

(d1)  When conditions of pretrial release are being imposed on a defendant who has failed on one or more prior occasions to appear to answer one or more of the charges to which the conditions apply, the judicial official shall at a minimum impose the conditions of pretrial release that are recommended in any order for the arrest of the defendant that was issued for the defendant's most recent failure to appear. If no conditions are recommended in that order for arrest, the judicial official shall require the execution of a secured appearance bond in an amount at least double the amount of the most recent previous secured or unsecured bond for the charges or, if no bond has yet been required for the charges, in the amount of at least five hundred dollars ($500.00). The judicial official shall also impose such restrictions on the travel, associations, conduct, or place of abode of the defendant as will assure that the defendant will not again fail to appear. The judicial official shall indicate on the release order that the defendant was arrested or surrendered after failing to appear as required under a prior release order. If the information available to the judicial official indicates that the defendant has failed on two or more prior occasions to appear to answer the charges, the judicial official shall indicate that fact on the release order.  

(e)  A magistrate or a clerk may modify his pretrial release order at any time prior to the first appearance before the district court judge. At or after such first appearance, except when the conditions of pretrial release have been reviewed by the superior court pursuant to G.S. 15A-539, a district court judge may modify a pretrial release order of the magistrate or clerk or any pretrial release order entered by him at any time prior to:  

(1) In a misdemeanor case tried in the district court, the noting of an appeal; and  

(2) In a case in the original trial jurisdiction of the superior court, the binding of the defendant over to superior court after the holding, or waiver, of a probable-cause hearing.  

After a case is before the superior court, a superior court judge may modify the pretrial release order of a magistrate, clerk, or district court judge, or any such order entered by him, at any time prior to the time set out in G.S. 15A-536(a).  

(f)  For good cause shown any judge may at any time revoke an order of pretrial release. Upon application of any defendant whose order of pretrial release has been revoked, the judge must set new conditions of pretrial release in accordance with this Article.  

(g)  In imposing conditions of pretrial release and in modifying and revoking orders of release under this section, the judicial official must take into account all evidence available to him which he considers reliable and is not strictly bound by the rules of evidence applicable to criminal trials.  

(h)  A bail bond posted pursuant to this section is effective and binding upon the obligor throughout all stages of the proceeding in the trial division of the General Court of Justice until the entry of judgment in the district court from which no appeal is taken or the entry of judgment in the superior court. The obligation of an obligor, however, is terminated at an earlier time if:  

(1) A judge authorized to do so releases the obligor from his bond; or  

(2) The principal is surrendered by a surety in accordance with G.S. 15A-540; or  

(3) The proceeding is terminated by voluntary dismissal by the State before forfeiture is ordered under G.S. 15A-544(b); or  

(4) Prayer for judgment has been continued indefinitely in the district court.  

OFFICIAL COMMENTARY

This section differs from the prior law in expressly favoring the policy that pretrial release of the defendant should be effected under the three conditions that do not depend upon the defendant's financial condition. Subsection (b). Only if the official determines that none of those conditions will assure the appearance of the defendant or protect against other possible harm may he impose the requirement that the defendant post a secured bond. Although the other possible harm may affect which conditions are imposed, the Commission steered clear of the preventive-detention controversy. The proposal allows the defendant to elect to post a secured bail bond rather than to be subjected to release in someone's custody, and his dangerousness and potential for harm, other than the risk of nonappearance, are not factors to be considered in setting the conditions of release on the secured bail bond. See subsection (a).  

Subsection (d) requires the defendant to be given a copy of the pretrial release order. Thus the defendant will have in written form a statement of the conditions imposed on him and notice of the penalties for failure to appear as required.  

There are special provisions relating to modification or revocation of pretrial release orders tailored to the various pretrial stages in subsection (e). The general modification or revocation provisions as to all release orders are in G.S. 15A-538 to G.S. 15A-540. Because of the need on occasion to act swiftly to revoke conditions of release which may not be adequate to keep a defendant from fleeing prior to trial, subsection (f) allows revocation by any judge at any time. Presumably a district court judge would not revoke an order of release of a superior court judge without excellent cause.  

Subsection (h) carries forward in modified form the provisions of G.S. 15-104.1(a).  

CASE NOTES

Primary purpose of an appearance bond is to insure the defendant's presence at trial. State v. Jones, 295 N.C. 345, 245 S.E.2d 711 (1978).  

Appearance bond is a contract of the defendant and the surety with the State. General rules for construction of contracts thus determine liability thereon. A contract must be construed as a whole, considering each clause and word with reference to other provisions and giving effect to each if possible by any reasonable construction. The heart of a contract is the intention of the parties as determined from its language, purposes, and subject matter, and the situation of the parties at the time of execution. State v. Corl, 58 N.C. App. 107, 293 S.E.2d 264 (1982).  

Deputy sheriffs may not conduct bail hearings, nor may they decide on the granting or denying of bail under North Carolina law; that authority is vested in a judicial officer. Clark v. Link, 855 F.2d 156 (4th Cir. 1988).  

Amount of bail pending trial is a matter within the trial judge's discretion. State v. Jones, 295 N.C. 345, 245 S.E.2d 711 (1978).  

Accused May Deposit Cash. - The law contemplates that a defendant in a criminal prosecution may give security for his appearance to answer to the charge and the fact that defendant of his own volition, chooses to deposit the amount of the bond required in cash is not a violation of the statute, but a compliance with its spirit and meaning. White v. Ordille, 229 N.C. 490, 50 S.E.2d 499 (1948), decided under prior law.  

Cash deposited by accused as security for his appearance remains his property, subject to the conditions of a recognizance, the magistrate becoming the custodian of the cash for the benefit of the State only insofar as the debt of accused to the State is concerned. If defendant fails to perform the conditions, the deposit will be subject to forfeiture. But if he performs the conditions, the cash deposit would be returnable to him. This is a right which he may enforce against the custodian of the deposit. White v. Ordille, 229 N.C. 490, 50 S.E.2d 499 (1948), decided under prior law.  

And Is Liable to Attachment. - A defendant in a criminal prosecution who is a nonresident of the State, and who voluntarily deposits cash in lieu of bond for his appearance for a preliminary hearing, has such property right and interest in the deposit as is liable to attachment and garnishment at the instance of his creditor pending such preliminary hearing. White v. Ordille, 229 N.C. 490, 50 S.E.2d 499 (1948), decided under prior law.  

Failure to Advise Defendants of Their Rights. - Defendants made a sufficient showing of a substantial statutory violation and of the prejudice arising therefrom to warrant relief where the evidence showed that magistrates failed to advise defendants of their rights under G.S. 15A-511(b), 15A-533(b) and subsection (c) of this section and deprived defendants of their rights to secure their liberty for a significant time during a critical period. State v. Knoll, 322 N.C. 535, 369 S.E.2d 558 (1988).  

Consideration of Defendant's Mental and Physical Condition. - In determining the conditions of release or the propriety of revoking a defendant's bond, the trial court may consider not only the question of whether the defendant will appear for trial but may also consider whether he will appear for trial in such mental and physical condition as to be able to proceed. State v. Brooks, 38 N.C. App. 445, 248 S.E.2d 369 (1978).  

Where the defendant had specifically indicated to the court in his motion for a continuance that his illness and the medication it necessitated directly impaired his mental capacity, and the defendant's evidence additionally indicated that, absent hospitalization and definitive treatment, the condition might well continue to impair his mental ability beyond the next criminal term of court, the trial court's order granting the defendant's motion for a continuance and revoking his appearance bond in order to insure that he would be both present and able to proceed with trial was without error. State v. Brooks, 38 N.C. App. 445, 248 S.E.2d 369 (1978).  

Modification of Pretrial Release Orders. - After a case is before the superior court, a superior court judge may modify the pretrial release order of a magistrate, clerk or district court judge or any such order entered by him at any time before defendant's guilt has been established in superior court. Section 15A-536 imposes additional restrictions upon the modification of pretrial release orders after a defendant has been convicted in superior court. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986).  

Bond provision that defendant appear "whenever required" and render himself amenable to court orders "at all times" must be considered only "until the entry of judgment in the superior court." Where the bond is derived in haec verba from subsection (h) of this section, the bond and that subsection dictate that the sureties' liability terminates upon entry of judgment. State v. Corl, 58 N.C. App. 107, 293 S.E.2d 264 (1982).  

Increase in Bond During Trial. - Where, during trial, the trial judge noted defendant's misconduct in the presence of jurors and the court, and he was aware that defendant faced serious punishment if convicted and that defendant had just lost the aid of one of his prime witnesses, and in light of these circumstances, the court expressed doubt as to the sufficiency of the bond to bring defendant to court until a final determination of his guilt or innocence, the trial judge did not err by increasing defendant's bond during the course of the trial. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986).  

Commitment of Defendant During Trial. - In addition to modification of a bail bond, a trial judge has discretionary power to order a defendant taken into custody during the progress of a trial. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986).  

Factors Guiding Court's Discretion to Order Defendant into Custody. - Before exercising its discretionary power to order a criminal defendant into custody, a trial court should consider whether there is some indication the defendant will fail to reappearwhether there is a danger of injury to, or intimidation of, witnesses if the defendant remains free, whether there are less restrictive alternatives to incarceration, and whether incarceration of the defendant would unduly interfere with the ability of the defendant to consult with counsel or to prepare his defense. State v. Suggs, 130 N.C. App. 140, 502 S.E.2d 383 (1998).  

Failure to Consider Statutory Factors. - Defendant was not prejudiced by the magistrate's failure to inquire into every individual statutory factor in determining the conditions of his pretrial release, where the defendant resided outside the county and none of the other factors would have required the magistrate to depart from the $500 bond he had set. State v. Haas, 131 N.C. App. 113, 505 S.E.2d 311 (1998).  

Pretrial Assignment to Division of Adult Probation. - The legislature has provided for pretrial assignment of a defendant to the Division of Adult Probation and Parole only upon deferred prosecution, and upon the agreement to assume supervision of the person. State v. Gravette, 327 N.C. 114, 393 S.E.2d 856 (1990).  

Court Had No Authority to Order Supervision of Defendant. - Superior court had no authority to enter order requiring Division of Adult Probation and Parole, without its consent, to provide supervision of defendant, who had been determined incompetent to stand trial but not subject to involuntary commitment, while defendant was in custody of his former wife. State v. Gravette, 327 N.C. 114, 393 S.E.2d 856 (1990).  

Stay of commitment is appropriate and customary under certain circumstances. Provision should be made, however, to assure the defendant's appearance when ordered. This section and bonds entered pursuant thereto do not make such provision. State v. Corl, 58 N.C. App. 107, 293 S.E.2d 264 (1982).  

Claim of Prejudice Due to Excessive Bail. - A claim that excessive bail prejudiced the efforts of the accused to prepare for trial will not be sustained on mere unsupported and conclusory allegations. State v. Jones, 295 N.C. 345, 245 S.E.2d 711 (1978).  

Burden on Defendant to Demonstrate Judge's Failure to Consider Appropriate Factors. - Absent some evidence from the defendant indicating that the trial judge did not consider the appropriate factors in either the initial establishment of the bond, in the later modification, or in subsequent refusals to modify, the court concluded that the law relating to pretrial release was properly applied to him although there was no indication that the judge did, in fact, consider the factors in this section. State v. Gilbert, 139 N.C. App. 657, 535 S.E.2d 94 (2000).  

Compliance with Statute Shown. - Where neither the transcript from a pretrial hearing, nor anything else in the record, indicated that the judge did not consider the appropriate factors in either the initial establishment of defendant's bond, in the later modification, or in subsequent refusals to modify, absent some evidence to the contrary from the defendant, it was concluded that the law relating to pretrial release was properly applied to him. State v. O'Neal, 108 N.C. App. 661, 424 S.E.2d 680 (1993).  

Substantial Violation of Statute Not Shown. - Where magistrate failed to inquire into defendant's character and mental condition, and proceeded without information regarding his financial resources, length of residence in the community and family ties, (though defendant did inform magistrate that he was married) before he was taken from the magistrate's office to the jail, defendant did not make a sufficient showing of any substantial statutory violation which would warrant dismissal of the charges against him based on a failure to inquire into every individual factor, given all the other information which the magistrate had before her in setting the bond; defendant also failed to show how inquiry into these considerations would have required the magistrate to proceed any differently in setting the conditions of pretrial release. State v. Eliason, 100 N.C. App. 313, 395 S.E.2d 702 (1990).  

§ 15A-534.1. Crimes of domestic violence; bail and pretrial release.

Statute text

(a)  In all cases in which the defendant is charged with assault on, communicating a threat to, or committing a felony provided in Articles 7A, 8, 10, or 15 of Chapter 14 of the General Statutes upon a spouse or former spouse or a person with whom the defendant lives or has lived as if married, with domestic criminal trespass, or with violation of an order entered pursuant to Chapter 50B, Domestic Violence, of the General Statutes, the judicial official who determines the conditions of pretrial release shall be a judge, and the following provisions shall apply in addition to the provisions of G.S. 15A-534:  

(1) Upon a determination by the judge that the immediate release of the defendant will pose a danger of injury to the alleged victim or to any other person or is likely to result in intimidation of the alleged victim and upon a determination that the execution of an appearance bond as required by G.S. 15A-534 will not reasonably assure that such injury or intimidation will not occur, a judge may retain the defendant in custody for a reasonable period of time while determining the conditions of pretrial release.  

(2) A judge may impose the following conditions on pretrial release:  

a. That the defendant stay away from the home, school, business or place of employment of the alleged victim;  

b. That the defendant refrain from assaulting, beating, molesting, or wounding the alleged victim;  

c. That the defendant refrain from removing, damaging or injuring specifically identified property;  

d. That the defendant may visit his or her child or children at times and places provided by the terms of any existing order entered by a judge.  

The conditions set forth above may be imposed in addition to requiring that the defendant execute a secured appearance bond.  

(3) Should the defendant be mentally ill and dangerous to himself or others or a substance abuser and dangerous to himself or others, the provisions of Article 5 of Chapter 122C of the General Statutes shall apply.  

(b)  A defendant may be retained in custody not more than 48 hours from the time of arrest without a determination being made under this section by a judge. If a judge has not acted pursuant to this section within 48 hours of arrest, the magistrate shall act under the provisions of this section.  
CASE NOTES

Constitutionality. - This section does not violate procedural due process. State v. Thompson, 128 N.C. App. 547, 496 S.E.2d 597 (1998), rev'd on other grounds, 349 N.C. 483, 508 S.E.2d 277 (1998).  

Under either strict scrutiny or the rational relation test, this section cannot be said to violate substantive due process. State v. Thompson, 128 N.C. App. 547, 496 S.E.2d 597 (1998), rev'd on other grounds, 349 N.C. 483, 508 S.E.2d 277 (1998).  

Subsection (b) of this section is not facially unconstitutional as violative of substantive due process rights, because the subsection serves the regulatory purpose of having a judge, rather than a magistrate, determine the conditions of pretrial release in domestic violence situations. State v. Thompson, 349 N.C. 483, 508 S.E.2d 277 (1998).  

Subsection (b) of this section is not facially unconstitutional as violative of procedural due process rights, because the subsection provides that the detainee shall appear before a magistrate to have conditions set if pretrial release conditions are not set by a judge within 48 hours. State v. Thompson, 349 N.C. 483, 508 S.E.2d 277 (1998).  

Subsection (b) of this section does not violate the double jeopardy rights of defendants in providing both a pretrial detention period and a prosecution, because the subsection's purpose is regulatory: to allow a judge to set release conditions in alleged domestic violence cases. State v. Thompson, 349 N.C. 483, 508 S.E.2d 277 (1998).  

Subsection (b), as applied, violated the defendant's procedural due process rights, where he was taken before a magistrate, who ordered a hearing to be held almost exactly 48 hours later as there were judges available to hear the matter more quickly. State v. Thompson, 349 N.C. 483, 508 S.E.2d 277 (1998).  

This section does not violate the North Carolina Constitution on due process or double-jeopardy grounds (whether generally or as applied). State v. Gilbert, 139 N.C. App. 657, 535 S.E.2d 94 (2000).  

Defendant had standing to challenge the constitutionality of this section's application where it was applied to him, whether improperly or not. State v. Gilbert, 139 N.C. App. 657, 535 S.E.2d 94 (2000).  

Intent. - It is evident the intent of this section is to protect victims of domestic violence from further harm by their abusers and to provide a period of time in which inflamed tempers may abate. State v. Thompson, 128 N.C. App. 547, 496 S.E.2d 597 (1998), rev'd on other grounds, 349 N.C. 483, 508 S.E.2d 277 (1998).  

This section applied to defendant's arrest for assault but not to his subsequent arrest for kidnapping. State v. Gilbert, 139 N.C. App. 657, 535 S.E.2d 94 (2000).  

This section is regulatory, and not punitive in nature and therefore does not constitute punishment for purposes of double jeopardy. State v. Thompson, 128 N.C. App. 547, 496 S.E.2d 597 (1998), rev'd on other grounds, 349 N.C. 483, 508 S.E.2d 277 (1998).  

Conditions of Pretrial Release. - The conditions of pretrial release found in subdivision (a)(2) are also intended to shield victims from further harm, as evidenced by the restrictions they impose on a defendant's contact with a victim's person and property. State v. Thompson, 128 N.C. App. 547, 496 S.E.2d 597 (1998), rev'd on other grounds, 349 N.C. 483, 508 S.E.2d 277 (1998).  

OPINIONS OF ATTORNEY GENERAL

Authority to Set Conditions. - A magistrate does not have the authority to set conditions of pretrial release for a defendant arrested for a domestic violence crime for the first 48 hours after arrest; only a judge may set conditions of pre-trial release in such cases for the first 48 hours after arrest. See opinion of Attorney General to Senator Hamilton C. Horton, Jr., 20th District, Senate Chamber, 2002 N.C. AG LEXIS 10 (1/24/02).  

The Defendant's Procedural Due Process Rights Were Violated. - This section was unconstitutionally applied to a defendant charged with assault on a female according to State v. Thompson, 349 N.C. 483, 508 S.E.2d 277 (1998); defendant's release order specified that he was to be held 48 hours and brought before the court prior to that time, but, despite the availability of judges earlier in the day, defendant was not taken in front of a judge until sometime between 2:00 p.m. and 5:00 p.m., approximately thirty-nine hours after he was placed in custody. State v. Clegg, 142 N.C. App. 35, 542 S.E.2d 269 (2001), cert. denied, 353 N.C. 453, 548 S.E.2d 529 (2001).  

The defendant's procedural due process rights were not violated under this section where there was a session of district court at approximately 9:30 a.m., but his bond hearing was delayed until 1:30 p.m. that afternoon, resulting in his being detained for approximately seven hours; his bond hearing occurred in a reasonably feasible time and promoted the efficient administration of the court system. State v. Jenkins, 137 N.C. App. 367, 527 S.E.2d 672 (2000).  

Neither the delay in receiving a bond hearing nor the additional time defendant was required to remain in custody after the hearing violated the defendant's due process rights or this section. The defendant was taken into custody in the evening and brought before a judge the next day and then detained another five hours before being released on a $1,000 unsecured bond. There was no evidence that an arbitrary limit was placed on the time defendant would be held in detention before seeing a judge; defendant was brought before a judge as soon as one was available; and the additional five-hour detention was not unreasonable. State v. Gilbert, 139 N.C. App. 657, 535 S.E.2d 94 (2000).  

§ 15A-534.2. Detention of impaired drivers.

Statute text

(a)  A judicial official conducting an initial appearance for an offense involving impaired driving, as defined in G.S. 20-4.01(24a), must follow the procedure in G.S. 15A-511 except as modified by this section. This section may not be interpreted to impede a defendant's right to communicate with counsel and friends.  

(b)  If at the time of the initial appearance the judicial official finds by clear and convincing evidence that the impairment of the defendant's physical or mental faculties presents a danger, if he is released, of physical injury to himself or others or damage to property, the judicial official must order that the defendant be held in custody and inform the defendant that he will be held in custody until one of the requirements of subsection (c) is met; provided, however, that the judicial official must at this time determine the appropriate conditions of pretrial release in accordance with G.S. 15A-534.  

(c)  A defendant subject to detention under this section has the right to pretrial release under G.S. 15A-534 when the judicial official determines either that:  

(1) The defendant's physical and mental faculties are no longer impaired to the extent that he presents a danger of physical injury to himself or others or of damage to property if he is released; or  

(2) A sober, responsible adult is willing and able to assume responsibility for the defendant until his physical and mental faculties are no longer impaired. If the defendant is released to the custody of another, the judicial official may impose any other condition of pretrial release authorized by G.S. 15A-534, including a requirement that the defendant execute a secured appearance bond.  

The defendant may be denied pretrial release under this section for a period no longer than 24 hours, and after such detention may be released only upon meeting the conditions of pretrial release set in accordance with G.S. 15A-534. If the defendant is detained for 24 hours, a judicial official must immediately determine the appropriate conditions of pretrial release in accordance with G.S. 15A-534.  

(d)  In making his determination whether a defendant detained under this section remains impaired, the judicial official may request that the defendant submit to periodic tests to determine his alcohol concentration. Instruments acceptable for making preliminary breath tests under G.S. 20-16.3 may be used for this purpose as well as instruments for making evidentiary chemical analyses. Unless there is evidence that the defendant is still impaired from a combination of alcohol and some other impairing substance or condition, a judicial official must determine that a defendant with an alcohol concentration less than 0.05 is no longer impaired. The results of any periodic test to determine alcohol concentration may not be introduced in evidence:  

(1) Against the defendant by the State in any criminal, civil, or administrative proceeding arising out of an offense involving impaired driving; or  

(2) For any purpose in any proceeding if the test was not performed by a method approved by the Commission for Health Services under G.S. 20-139.1 and by a person licensed to administer the test by the Department of Health and Human Services.  

The fact that a defendant refused to comply with a judicial official's request that he submit to a chemical analysis may not be admitted into evidence in any criminal action, administrative proceeding, or a civil action to review a decision reached by an administrative agency in which the defendant is a party.  

Annotations

Editor's Note. - Session Laws 1983, c. 435, which enacted this section, provided in section 41.1: "The original inclusion and ultimate deletion in the course of passing this act of statutory liability for certain persons who sell or furnish alcoholic beverages to intoxicated persons does not reflect any legislative intent one way or the other with respect to the issue of civil liability for negligence by persons who sell or furnish those beverages to such persons."  

CASE NOTES

Effect of Magistrate's Failure to Inform of Rights to Pretrial Release. - Statutory violations by magistrate, who failed to inform defendant of his rights to pretrial release under either the general provisions of G.S. 15A-511 or the more specific provisions of this section, did not justify dismissal of driving while impaired charges. State v. Gilbert, 85 N.C. App. 594, 355 S.E.2d 261 (1987). But see, State v. Knoll, 322 N.C. 535, 369 S.E.2d 558 (1988).  

Release into Custody of Another. - Magistrate had no duty to grant request to be released into friend's custody, where there was sufficient evidence that the friend was not sober and was not a responsible adult at the time in question. State v. Haas, 131 N.C. App. 113, 505 S.E.2d 311 (1998).  

Defendant's Rights Not Violated. - Where magistrate correctly imposed pretrial release restriction requiring a sober responsible adult to take custody of defendant pursuant to this section, there was no constitutional violation of defendant's constitutional right to secure witnesses. State v. Bumgarner, 97 N.C. App. 567, 389 S.E.2d 425, cert. denied and appeal dismissed, 326 N.C. 599, 393 S.E.2d 873 (1990).  

§ 15A-534.3. Detention for communicable diseases.
Statute text

If a judicial official conducting an initial appearance or first appearance hearing finds probable cause that an individual was exposed to the defendant in a manner that poses a significant risk of transmission of the AIDS virus or Hepatitis B by such defendant, the judicial official shall order the defendant to be detained for a reasonable period of time, not to exceed 24 hours, for investigation by public health officials and for testing for AIDS virus infection and Hepatitis B infection if required by public health officials pursuant to G.S. 130A-144 and G.S. 130A-148.  

§ 15A-534.4. Sex offenses and crimes of violence against child victims: bail and pretrial release.
Statute text

In all cases in which the defendant is charged with felonious or misdemeanor child abuse, with taking indecent liberties with a minor in violation of G.S. 14-202.1, with rape or any other sex offense in violation of Article 7A, Chapter 14 of the General Statutes, against a minor victim, with incest with a minor in violation of G.S. 14-178, with kidnapping, abduction, or felonious restraint involving a minor victim, with a violation of G.S. 14-320.1, with assault or any other crime of violence against a minor victim, or with communicating a threat against a minor victim, in addition to the provisions of G.S. 15A-534 a judicial official may impose the following conditions on pretrial release;  

(1) That the defendant stay away from the home, temporary residence, school, business, or place of employment of the alleged victim.  

(2) That the defendant refrain from communicating or attempting to communicate, directly or indirectly, with the victim, except under circumstances specified in an order entered by a judge with knowledge of the pending charges.  

(3) That the defendant refrain from assaulting, beating, intimidating, stalking, threatening, or harming the alleged victim.  

The conditions set forth above may be imposed in addition to any other conditions that the judicial official may impose on pretrial release.  

Annotations

Editor's Note. - Session Laws 1993 (Reg. Sess., 1994), c. 723, which enacted this section, in s. 6 provides: "Nothing in this act obligates the General Assembly to appropriate any funds to implement this act."  

§ 15A-534.5. Detention to protect public health.

Statute text

If a judicial official conducting an initial appearance finds by clear and convincing evidence that a person arrested for violation of an order limiting freedom of movement or access issued pursuant to G.S. 130A-475 or G.S. 130A-145 poses a threat to the health and safety of others, the judicial official shall deny pretrial release and shall order the person to be confined in an area or facility designated by the judicial official. Such pretrial confinement shall terminate when a judicial official determines that the confined person does not pose a threat to the health and safety of others. These determinations shall be made only after the State Health Director or local health director has made recommendations to the court.  

§ 15A-535. Issuance of policies on pretrial release.
Statute text

(a)  Subject to the provisions of this Article, the senior resident superior court judge for each district or set of districts as defined in G.S. 7A-41.1(a) in consultation with the chief district court judge or judges of all the district court districts in which are located any of the counties in the senior resident superior court judge's district or set of districts, must devise and issue recommended policies to be followed within each of those counties in determining whether, and upon what conditions, a defendant may be released before trial and may include in such policies, or issue separately, a requirement that each judicial official who imposes condition (4) in G.S. 15A-534(a) must record the reasons for doing so in writing.  

(b)  In any county in which there is a pretrial release program, the senior resident superior court judge may, after consultation with the chief district court judge, order that defendants accepted by such program for supervision shall, with their consent, be released by judicial officials to supervision of such programs, and subject to its rules and regulations, in lieu of releasing the defendants on conditions (1), (2), or (3) of G.S. 15A-534(a).  

OFFICIAL COMMENTARY

The section changes the provision of G.S. 15-103.1 that the chief district court judge in each district issues policies on bail matters. The bill puts this duty upon the senior resident superior court judge of the district, after consultation with the chief district court judge.  

§ 15A-536. Release after conviction in the superior court.

Statute text

(a)  A defendant whose guilt has been established in the superior court and is either awaiting sentence or has filed an appeal from the judgment entered may be ordered released upon conditions in accordance with the provisions of this Article.  

(b)  If release is ordered, the judge must impose the conditions set out in G.S. 15A-534(a) which will reasonably assure the presence of the defendant when required and provide adequate protection to persons and the community. If no single condition gives the assurance, the judge may impose the condition in G.S. 15A-534(a)(3) in addition to any other condition and may also, or in lieu of the condition in G.S. 15A-534(a)(3), place restrictions on the travel, associations, conduct, or place of abode of the defendant.  

(c)  In determining what conditions of release to impose, the judge must, on the basis of available information, consider the appropriate factors set out in G.S. 15A-534(c).  

(d)  A judge authorizing release of a defendant under this section must issue an appropriate order containing a statement of the conditions imposed, if any; inform the defendant in writing of the penalties applicable to violations of the conditions of his release; and advise him that his arrest will be ordered immediately upon any such violation. The order of release must be filed with the clerk and a copy given the defendant.  

(e)  An order of release may be modified or revoked by any superior court judge who has ordered the release of a defendant under this section or, if that judge is absent from the superior court district or set of districts as defined in G.S. 7A-41.1, by any other superior court judge. If the defendant is placed in custody as the result of a revocation or modification of an order of release, the defendant is entitled to an immediate hearing on whether he is again entitled to release and, if so, upon what conditions.  

(f)  In imposing conditions of release and in modifying and revoking orders of release under this section, the judge must take into account all evidence available to him which he considers reliable and is not strictly bound by the rules of evidence applicable to criminal trials.  

OFFICIAL COMMENTARY

This section parallels G.S. 15A-534, except that after conviction in superior court release is discretionary with the judge. Section 15-183 granted absolute right to bail on appeal in noncapital cases, and gave a discretionary right on appeal when a sentence of life imprisonment had been imposed in a capital case. This section would authorize bail to be set or denied in a judge's discretion in all cases - including capital cases.  

It should be noted that G.S. 15A-534(h) continues the original bail bond in force until final judgment in superior court unless the judge sooner releases the obligor. Presumably, in a case in which there would be a delay between the verdict or plea of guilty and the sentencing, and the judge determined that the risk of flight had materially increased, the judge would terminate the original conditions of pretrial release and allow release, if at all, under this section.  

CASE NOTES

Right to Bail Pending Appeal Is Statutory. - In the absence of statute, an accused would have no right to bail pending an appeal. State v. Bradsher, 189 N.C. 401, 127 S.E. 349 (1925), decided under prior law.  

No Such Right Under U.S. Constitution. - There is no right under the United States Constitution to have bond pending appeal, either in State or federal court. Reddy v. Snepp, 357 F. Supp. 999 (W.D.N.C. 1973).  

Grant or Denial of Bail in Discretion of Trial Court. - Under this section it is within the discretion of the trial court to grant or deny bail while a case is pending on appeal following conviction of defendant in superior court. State v. Sparks, 297 N.C. 314, 255 S.E.2d 373 (1979).  

This section permits but does not require a judge to order release of a convicted defendant pending appeal. The matter of granting or denying post-trial bond is within the trial court's discretion. State v. Keaton, 61 N.C. App. 279, 300 S.E.2d 471, cert. denied, 309 N.C. 463, 307 S.E.2d 369 (1983).  

The terms of defendant's release pending appeal are within the discretion of the court. State v. Crabtree, 66 N.C. App. 662, 312 S.E.2d 219 (1984).  

Amount of Bail Is in Discretion of Court. - The question of the amount to be fixed for bond pending appeal is largely in the discretion of the court below. State v. Parker, 220 N.C. 416, 17 S.E.2d 475 (1941); Reddy v. Snepp, 357 F. Supp. 999 (W.D.N.C. 1973).  

Modification of Pretrial Release Orders. - After a case is before the superior court, a superior court judge may modify the pretrial release order of a magistrate, clerk or district court judge or any such order entered by him at any time before defendant's guilt has been established in superior court. This section imposes additional restrictions upon the modification of pretrial release orders after a defendant has been convicted in superior court. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986).  

Conditions of Release Held Proper. - The trial court had authority under subsection (d) of this section to require defendant to post a secured appearance bond for his post-conviction release while his appeal was pending and to consign defendant to the custody of the county probation office and to order that defendant report to the probation office by noon each Monday, and the trial court was authorized by G.S. 15A-544(c) to enter a judgment of forfeiture of the bond upon determining that defendant failed to comply with the condition requiring him to report to the probation office and that defendant had failed to satisfy the court that his appearance in compliance with the condition was impossible or that his failure to appear was without his fault. State v. Cooley, 50 N.C. App. 544, 274 S.E.2d 274, cert. denied, 302 N.C. 631, 280 S.E.2d 442 (1981).  

§ 15A-537. Persons authorized to effect release.

Statute text

(a)  Following any authorization of release of any person in accordance with the provisions of this Article, any judicial official must effect the release of that person upon satisfying himself that the conditions of release have been met. In the absence of a judicial official, any law-enforcement officer or custodial official having the person in custody must effect the release upon satisfying himself that the conditions of release have been met, but law-enforcement and custodial agencies may administratively direct which officers or officials are authorized to effect release under this section. Satisfying oneself whether conditions of release are met includes determining if sureties are sufficiently solvent to meet the bond obligation, but no judicial official, officer, or custodial official may be held civilly liable for actions taken in good faith under this section.  

(b)  Upon release of the person in question, the person effecting release must file any bond, deposit, or mortgage and other papers pertaining to the release with the clerk of the court in which release was authorized.  

(c)  For the limited purposes of this section, any law-enforcement officer or custodial official may administer oaths to sureties and take other actions necessary in carrying out the duties imposed by this section. Any surety bond so taken is to be regarded in every respect as any other bail bond.  

OFFICIAL COMMENTARY

Subsection (a) as introduced concerned only judicial officials and made it plain that in addition to the order setting conditions of release that there must also, except as provided in subsections (b) and (c), be an order of the judicial official directing release from custody. As revised in the General Assembly, however, the subsection seems to authorize law-enforcement officers to effect release at any time after conditions of release have been set and a judicial official is absent - upon the officer's determination that the conditions of release are met. This makes the part of subsection (b) restricting that type of release to situations after imprisonment redundant.  

Subsections (b) and (c) carry forward in modified form the provisions of G.S. 15-108.  

§ 15A-538. Modification of order on motion of person detained; substitution of surety.

Statute text

(a)  A person who is detained or objects to the conditions required for his release which were imposed or allowed to stand by order of a district court judge may apply in writing to a superior court judge to modify the order.  

(b)  The power to modify an order includes the power to substitute sureties upon any bond. Substitution or addition of acceptable sureties may be made at the request of any obligor on a bond or, in the interests of justice, at the request of a prosecutor under the provisions of G.S. 15A-539.  

OFFICIAL COMMENTARY

Traditionally a defendant sought to have bail reduced or the conditions of release modified by the habeas corpus procedure. The Commission's policy as reflected in this section is to build into the procedure at various stages a requirement that conditions of release be reviewed. In addition, this section permits the defendant or any other obligor to request modification, including a substitution of sureties.  

§ 15A-539. Modification upon motion of prosecutor.

Statute text

A prosecutor may at any time apply to an appropriate district court judge or superior court judge for modification or revocation of an order of release under this Article.  

OFFICIAL COMMENTARY

This section ties in with the previous one. If a solicitor believes that conditions of release imposed are not adequate to insure the defendant's appearance, or that the surety on defendant's bond is not solvent, he may apply to the appropriate judge for an order modifying the conditions. If modification is sought, and the order has been made or allowed to stand by a district court judge, subsection (a) indicates that the solicitor must apply to a superior court judge. In other cases, the modification and revocation provisions in G.S. 15A-534(e) and (f) should be consulted. Compare G.S. 15A-536(e).  

§ 15A-540. Surrender of a defendant by a surety; setting new conditions of release.

Statute text

(a)  Going Off the Bond Before Breach. - Before there has been a breach of the conditions of a bail bond, the surety may surrender the defendant as provided in G.S. 58-71-20. Upon application by the surety after such surrender, the clerk must exonerate the surety from the bond.  

(b)  Surrender After Breach of Condition. - After there has been a breach of the conditions of a bail bond, a surety may surrender the defendant as provided in this subsection. A surety may arrest the defendant for the purpose of returning the defendant to the sheriff. After arresting a defendant, the surety may surrender the defendant to the sheriff of the county in which the defendant is bonded to appear or to the sheriff where the defendant was bonded. Alternatively, a surety may surrender a defendant who is already in the custody of any sheriff by appearing in person and informing the sheriff that the surety wishes to surrender the defendant. Before surrendering a defendant to a sheriff, the surety must provide the sheriff with a certified copy of the bail bond. Upon surrender of the defendant, the sheriff shall provide a receipt to the surety.  

(c)  New Conditions of Pretrial Release. - When a defendant is surrendered by a surety under subsection (b) of this section, the sheriff shall without unnecessary delay take the defendant before a judicial official, along with a copy of the undertaking received from the surety and a copy of the receipt provided to the surety. The judicial official shall then determine whether the defendant is again entitled to release and, if so, upon what conditions.  

OFFICIAL COMMENTARY

This section carries forward the provisions of G.S. 15-122 and G.S. 15-123. The Commission debated whether to retain the arrest provision, and decided that in some cases the professional bondsman would be more effective in tracking down an absent defendant than regular law-enforcement officers. The power of the judge to reduce the amount of the bond forfeiture provides an incentive to the bondsman to bring the defendant to court even though he has once failed to appear.  

CASE NOTES

Compliance with Section Protects Surety. - Where a surety surrenders his principal in open court in discharge of himself as bail, he is acting in the clear exercise of an undoubted legal right. The entry of the fact made upon the records of the court was therefore proper, and the court could not by their subsequent action deprive the surety of the benefit of it. Underwood v. McLaurin, 49 N.C. 17 (1856), decided under prior law.  

Force to Overcome Resistance of Third Party. - Sureties or their agents may use such force as is reasonably necessary to overcome the resistance of a third party who attempts to impede their privileged capture of their principal, although they may use only such force as is reasonably necessary under the circumstances to accomplish the arrest. State v. Mathis, 349 N.C. 503, 509 S.E.2d 155 (1998).  

§ 15A-541. Persons prohibited from becoming surety.

Statute text

(a)  No sheriff, deputy sheriff, other law-enforcement officer, judicial official, attorney, parole officer, probation officer, jailer, assistant jailer, employee of the General Court of Justice, other public employee assigned to duties relating to the administration of criminal justice, or spouse of any such person may in any case become surety on a bail bond for any person other than a member of his immediate family. In addition no person covered by this section may act as agent for any bonding company or professional bondsman. No such person may have an interest, directly or indirectly, in the financial affairs of any firm or corporation whose principal business is acting as bondsman.  

(b)  A violation of this section is a Class 2 misdemeanor.  

OFFICIAL COMMENTARY

This section expands upon the provisions contained in G.S. 15-107.1.  

CASE NOTES

As to the rationale behind the prohibition of this section, see State v. Rogers, 68 N.C. App. 358, 315 S.E.2d 492, cert. denied, 311 N.C. 767, 319 S.E.2d 284 (1984), appeal dismissed, 469 U.S. 1101, 105 S. Ct. 769, 83 L. Ed. 2d 766 (1985).  

The mental state required under this section is nothing more than the general intent to do the proscribed act; that is, for the attorney to intend or knowingly to become surety on a bail bond for any person other than a member of the attorney's immediate family. 

§ 15A-542. False qualification by surety.

Statute text

(a)  No person may sign an appearance bond as surety knowing or having reason to know that he does not own sufficient property over and above his exemption allowed by law to enable him to pay the bond should it be ordered forfeited.  

(b)  A violation of this section is a Class 2 misdemeanor.  

OFFICIAL COMMENTARY

The Commission decided against freighting its 1973 bail recommendations with any proposals concerning direct regulation or licensing of commercial bondsmen. However, certain abuses sought to be cured by licensing may be eliminated by the misdemeanor of false qualification by surety.  

§ 15A-543. Penalties for failure to appear.

Statute text

(a)  In addition to forfeiture imposed under Part 2 of this Article, any person released pursuant to this Article who willfully fails to appear before any court or judicial official as required is subject to the criminal penalties set out in this section.  

(b)  A violation of this section is a Class I felony if:  

(1) The violator was released in connection with a felony charge against him; or  

(2) The violator was released under the provisions of G.S. 15A-536.  

(c)  If, except as provided in subsection (b) above, a violator was released in connection with a misdemeanor charge against him, a violation of this section is a Class 2 misdemeanor.  

OFFICIAL COMMENTARY

This section makes willful failure to appear a criminal offense in a bail bond case as well as when a defendant was released on his own recognizance. If the violator was released in connection with a felony, or a misdemeanor after conviction in superior court, the failure to appear is a felony.  

CASE NOTES

Court Properly Refused to Dismiss Failure to Appear Charge - Trial court did not err in failing to dismiss, pursuant to G.S. 15A-954, the failure to appear charge, in violation of G.S. 15A-543, against defendant, as there was evidence that defendant was ordered by the magistrate to appear for trial, failure to appear was a substantive crime under G.S. 15A-543, and defendant failed to establish that defendant was selectively prosecuted. State v. Dammons, 159 N.C. App. 284, 583 S.E.2d 606 (2003), cert. denied, 357 N.C. 579, 589 S.E.2d 133 (2003).  

Prosecution Under G.S. 15A-543 Rather Than G.S. 5A-12(a) Not a Violation of Due Process - Defendant's prosecution for failure to appear did not violate defendant's due process rights under N.C. Const. art. I, § 19, where defendant was prosecuted under G.S. 15A-543, and defendant could have been punished for failure to appear under the criminal contempt statute, G.S. 5A-12(a); because there was evidence from which a jury could have found that defendant violated either G.S. 15A-543 or G.S. 5A-12(a), it was within the prosecutor's discretion to decide under which statute the State wished to proceed. State v. Dammons, 159 N.C. App. 284, 583 S.E.2d 606 (2003), cert. denied, 357 N.C. 579, 589 S.E.2d 133 (2003).  

PART 2.

BAIL BOND FORFEITURE.

§ 15A-544.1. Forfeiture jurisdiction.

Statute text

By executing a bail bond the defendant and each surety submit to the jurisdiction of the court and irrevocably consent to be bound by any notice given in compliance with this Part. The liability of the defendant and each surety may be enforced as provided in this Part, without the necessity of an independent action.  

CASE NOTES

Purpose. - The purpose of former G.S. 15A-544, regulating the forfeiture of bonds in criminal proceedings, is to establish an orderly procedure for forfeiture. State v. Moore, 57 N.C. App. 676, 292 S.E.2d 153 (1982).  

The requirement that a complaint filed pursuant to former § 15A-544 be verified was jurisdictional; therefore, a court order remitting the bond forfeiture was invalid where it was based upon an unverified petition for relief in violation of this section. State v. Moraitis, 141 N.C. App. 538, 540 S.E.2d 756 (2000).  

Remission Denied. - Under former G.S. 15A-544(e), the decision to remit surety's bond was a discretionary one where the judge had to determine whether justice required remission; trial court did not abuse its discretion in denying surety's petition for remission of $40,000 bond when surety failed to produce defendant and thus failed to ensure the production of the defendant for trial. State v. Robinson, 145 N.C. App. 658, 551 S.E.2d 460 (2001).  

Extraordinary Cause - Interaction with Other Statutes. - Trial court erred in ruling that G.S. 1-52 and 1-46 established a statute of limitations of three years for an action involving bail and in failing to apply the "extraordinary cause" standard when petitioner sought remission of bonds. State v. Harkness, 133 N.C. App. 641, 516 S.E.2d 166 (1999).  

§ 15A-544.2. Identifying information on bond.

Statute text

(a)  The following information shall be entered on each bail bond executed under Part 1 of this Article:  

(1) The name and mailing address of the defendant.  

(2) The name and mailing address of any accommodation bondsman executing the bond as surety.  

(3) The name and license number of any professional bondsman executing the bond as surety and the name and license number of the runner executing the bail bond on behalf of the professional bondsman.  

(4) The name of any insurance company executing the bond as surety, and the name, license number, and power of appointment number of the bail agent executing the bail bond on behalf of the insurance company.  

(b)  If a defendant is released upon execution of a bail bond that does not contain all the information required by subsection (a) of this section, the defendant's order of pretrial release may be revoked as provided in G.S. 15A-534(f).  

§ 15A-544.3. Entry of forfeiture.

Statute text

(a)  If a defendant who was released under Part 1 of this Article upon execution of a bail bond fails on any occasion to appear before the court as required, the court shall enter a forfeiture for the amount of that bail bond in favor of the State against the defendant and against each surety on the bail bond.  

(b)  The forfeiture shall contain the following information:  

(1) The name and address of record of the defendant.  

(2) The file number of each case in which the defendant's appearance is secured by the bail bond.  

(3) The amount of the bail bond.  

(4) The date on which the bail bond was executed.  

(5) The name and address of record of each surety on the bail bond.  

(6) The name, address of record, license number, and power of appointment number of any bail agent who executed the bail bond on behalf of an insurance company.  

(7) The date on which the forfeiture is entered.  

(8) The date on which the forfeiture will become a final judgment under G.S. 15A-544.6 if not set aside before that date.  

(9) The following notice: "TO THE DEFENDANT AND EACH SURETY NAMED ABOVE: The defendant named above has failed to appear as required before the court in the case identified above. A forfeiture for the amount of the bail bond shown above was entered in favor of the State against the defendant and each surety named above on the date of forfeiture shown above. This forfeiture will be set aside if, on or before the final judgment date shown above, satisfactory evidence is presented to the court that one of the following events has occurred: (i) the defendant's failure to appear has been stricken by the court in which the defendant was required to appear and any order for arrest that was issued for that failure to appear is recalled, (ii) all charges for which the defendant was bonded to appear have been finally disposed by the court other than by the State's taking a voluntary dismissal with leave, (iii) the defendant has been surrendered by a surety or bail agent to a sheriff of this State as provided by law, (iv) the defendant has been served with an Order for Arrest for the Failure to Appear on the criminal charge in the case in question, (v) the defendant died before or within the period between the forfeiture and the final judgment as demonstrated by the presentation of a death certificate, or the defendant was incarcerated in a unit of the Department of Correction and is serving a sentence or in a unit of the Federal Bureau of Prisons located within the borders of the State at the time of the failure to appear. The forfeiture will not be set aside for any other reason. If this forfeiture is not set aside on or before the final judgment date shown above, and if no motion to set it aside is pending on that date, the forfeiture will become a final judgment on that date. The final judgment will be enforceable by execution against the defendant and any accommodation bondsman and professional bondsman on the bond. The final judgment will also be reported to the Department of Insurance. Further, no surety will be allowed to execute any bail bond in the above county until the final judgment is satisfied in full."  

CASE NOTES  

Purpose - The purpose of former G.S. 15A-544(b) relating to entry of an order of forfeiture was to regulate the forfeiture of bonds in criminal proceedings and to establish an orderly procedure for forfeiture. State v. Cox, 90 N.C. App. 742, 370 S.E.2d 260 (1988).  

Mandatory Requirements. - Requirements of former G.S. 15A-544(b), relating to entry of an order of forfeiture, were not discretionary but mandatory. State v. Cox, 90 N.C. App. 742, 370 S.E.2d 260 (1988).  

Independent Proceeding Unneces- sary. - The judgment that the recognizance has been forfeited must be entered in the court, and in the cause, in which said recognizance was filed and it is not required that the prosecution for the forfeiture of such recognizance shall be taken by an independent proceeding. State v. Sanders, 153 N.C. 624, 69 S.E. 272 (1910).  

Discretion of Court. - The power given by former G.S. 15A-544 and predecessor statutes, relating to forfeiture, was a matter of judicial discretion in the judges below, which could not be reviewed except for some error in a matter of law or legal inference. State v. Moody, 74 N.C. 73 (1876); State v. Morgan, 136 N.C. 593, 48 S.E. 604 (1904); State v. Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 (1972).  

Discretion of Court. - Whether a judgment will be made absolute, or whether it will be stricken out, either upon condition or otherwise, rests in the discretion of the judge of the superior court. State v. Clarke, 222 N.C. 744, 24 S.E.2d 619 (1943); State v. Wiggins, 228 N.C. 76, 44 S.E.2d 471 (1947).  

Forfeiture for Failure to Report to Probation Office. - The trial court had authority under G.S. 15A-536(d) to require defendant to post a secured appearance bond for his post-conviction release while his appeal was pending and to consign defendant to the custody of the county probation office, and to order that defendant report to the probation office by noon each Monday, and the trial court was authorized by former G.S. 15A-544(c) to enter a judgment of forfeiture of the bond upon determining that defendant failed to comply with the condition requiring him to report to the probation office and that defendant had failed to satisfy the court that his appearance in compliance with the condition was impossible or that his failure to appear was without his fault. State v. Cooley, 50 N.C. App. 544, 274 S.E.2d 274, cert. denied, 302 N.C. 631, 280 S.E.2d 442 (1981).  

Judgment Against Bond on Same Day Defendant Failed to Appear Held Error. - The trial court erred in entering judgment absolute against defendant's cash bond on the same day that defendant was called and failed to appear. State v. Hawkins, 14 N.C. App. 127, 187 S.E.2d 418 (1972).  

§ 15A-544.4. Notice of forfeiture.

Statute text

(a)  The court shall give notice of the entry of forfeiture by mailing a copy of the forfeiture to the defendant and to each surety whose name appears on the bail bond.  

(b)  The notice shall be sent by first-class mail to the defendant and to each surety named on the bond at the surety's address of record.  

(c)  If a bail agent on behalf of an insurance company executed the bond, the court shall also provide a copy of the forfeiture to the bail agent, but failure to provide notice to the bail agent shall not affect the validity of any notice given to the insurance company.  

(d)  Notice given under this section is effective when the notice is mailed.  

(e)  Notice under this section shall be mailed not later than the thirtieth day after the date on which the forfeiture is entered. If notice under this section is not given within the prescribed time, the forfeiture shall not become a final judgment and shall not be enforced or reported to the Department of Insurance.  

CASE NOTES

Surety Entitled to Notice. - Surety on an appearance bond was an obligor and therefore was entitled to notice as required under former G.S. 15A-544(b). State v. Cox, 90 N.C. App. 742, 370 S.E.2d 260 (1988).  

Forfeiture Vacated. - Where surety on appearance bond was not personally served, nor was he mailed a copy of the order of forfeiture or notice, although the sheriff had a record of the surety's address throughout the proceedings, and he had no knowledge of the order of forfeiture and notice, that the judgment was made absolute, or that the matter was transferred to the sheriff's department for execution, the sheriff's department did not comply with the statutory requirements of former G.S. 15A-544(b), and the judgment of forfeiture was null and void and would be vacated. State v. Cox, 90 N.C. App. 742, 370 S.E.2d 260 (1988).  

§ 15A-544.5. Setting aside forfeiture.

Statute text

(a)  Relief Exclusive. - There shall be no relief from a forfeiture except as provided in this section. The reasons for relief are those specified in subsection (b) of this section. The procedures for obtaining relief are those specified in subsections (c) and (d) of this section. Subsections (f), (g), (h), and (i) of this section apply regardless of the reason for relief given or the procedure followed.  

(b)  Reasons for Set Aside. - A forfeiture shall be set aside for any one of the following reasons, and none other:  

(1) The defendant's failure to appear has been set aside by the court and any order for arrest issued for that failure to appear has been recalled, as evidenced by a copy of an official court record, including an electronic record.  

(2) All charges for which the defendant was bonded to appear have been finally disposed by the court other than by the State's taking dismissal with leave, as evidenced by a copy of an official court record, including an electronic record.  

(3) The defendant has been surrendered by a surety on the bail bond as provided by G.S. 15A-540, as evidenced by the sheriff's receipt provided for in that section.  

(4) The defendant has been served with an Order for Arrest for the Failure to Appear on the criminal charge in the case in question.  

(5) The defendant died before or within the period between the forfeiture and the final judgment as demonstrated by the presentation of a death certificate.  

(6) The defendant was incarcerated in a unit of the Department of Correction and is serving a sentence or in a unit of the Federal Bureau of Prisons located within the borders of the State at the time of the failure to appear.  

(c)  Procedure When Failure to Appear Is Stricken. - If the court before which a defendant's appearance was secured by a bail bond enters an order striking the defendant's failure to appear and recalling any order for arrest issued for that failure to appear, that court may simultaneously enter an order setting aside any forfeiture of that bail bond. When an order setting aside a forfeiture is entered, the defendant's further appearances shall continue to be secured by that bail bond unless the court orders otherwise.  

(d)  Motion Procedure. - If a forfeiture is not set aside under subsection (c) of this section, the only procedure for setting it aside is as follows:  

(1) At any time before the expiration of 150 days after the date on which notice was given under G.S. 15A-544.4, the defendant or any surety on a bail bond may make a written motion that the forfeiture be set aside, stating the reason and attaching the evidence specified in subsection (a) of this section.  

(2) The motion is filed in the office of the clerk of superior court of the county in which the forfeiture was entered, and a copy is served, under G.S. 1A-1, Rule 5, on the district attorney for that county and the county board of education.  

(3) Either the district attorney or the county board of education may object to the motion by filing a written objection in the office of the clerk and serving a copy on the moving party.  

(4) If neither the district attorney nor the board of education has filed a written objection to the motion by the tenth day after the motion is served, the clerk shall enter an order setting aside the forfeiture.  

(5) If either the district attorney or the county board of education files a written objection to the motion, then not more than 30 days after the objection is filed a hearing on the motion and objection shall be held in the county, in the trial division in which the defendant was bonded to appear.  

(6) If at the hearing the court allows the motion, the court shall enter an order setting aside the forfeiture.  

(7) If at the hearing the court does not enter an order setting aside the forfeiture, the forfeiture shall become a final judgment of forfeiture on the later of:  

a. The date of the hearing.  

b. The date of final judgment specified in G.S. 15A-544.6.  

(e)  Only One Motion Per Forfeiture. - No more than one motion to set aside a specific forfeiture may be considered by the court.  

(f)  No More Than Two Forfeitures May Be Set Aside Per Case. - In any case in which the State proves that the surety or the bail agent had notice or actual knowledge, before executing a bail bond, that the defendant had already failed to appear on two or more prior occasions, no forfeiture of that bond may be set aside for any reason.  

(g)  No Final Judgment After Forfeiture Is Set Aside. - If a forfeiture is set aside under this section, the forfeiture shall not thereafter ever become a final judgment of forfeiture or be enforced or reported to the Department of Insurance.  

(h)  Appeal. - An order on a motion to set aside a forfeiture is a final order or judgment of the trial court for purposes of appeal. Appeal is the same as provided for appeals in civil actions. When notice of appeal is properly filed, the court may stay the effectiveness of the order on any conditions the court considers appropriate.  

CASE NOTES

Editor's Note. - The cases cited below were decided under prior law.  

Authority to Review Another Judge's Forfeiture Order. - A superior court judge had authority to review an order of bond forfeiture entered by another superior court judge. State v. Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 (1972).  

Injunction to Restrain Enforcement of Execution. - A motion by the surety asking that the forfeiture theretofore entered upon the appearance bond be stricken out, due to the fact that defendant had been subsequently arrested, is addressed to the sound discretion of the court in the exercise of its power to remit the forfeiture, and does not serve to stay execution on the judgment entered against the surety; therefore, the court, while the motion is pending, may hear and determine the surety's application for injunction to restrain enforcement of the execution issued on the judgment. The remedy for a reduction or remission of the forfeiture was by application under former statute. Tar Heel Bond Co. v. Krider, 218 N.C. 361, 11 S.E.2d 291 (1940), followed in State v. Brown, 218 N.C. 368, 11 S.E.2d 294 (1940).  

Apprehension and Delivery of Defendant after Judgment. - Where judgment absolute has been entered against the surety on an appearance bond, the surety is entitled, upon the later apprehension and delivery of the defendant to the authorities of that county for trial, to be heard upon its motion to modify or vacate the judgment absolute. State v. Dew, 240 N.C. 595, 83 S.E.2d 482 (1954).  

Subsequent Arrest Does Not Automatically Discharge Forfeiture. - The arrest of defendant in a criminal proceeding and his trial and conviction does not discharge the original forfeiture of his appearance bond, and judgment absolute against the surety may be entered after defendant has been arrested. In such case the defendant is not arrested and surrendered by the surety. Surrender by the bail after recognizance is forfeited does not discharge the bail, but is merely addressed to the discretionary power of the court to reduce or remit the forfeiture. Tar Heel Bond Co. v. Krider, 218 N.C. 361, 11 S.E.2d 291 (1940), followed in State v. Brown, 218 N.C. 368, 11 S.E.2d 294 (1940).  

Where surety's answer amounts to nothing more than a plea for additional time, without allegation of facts disclosing excusable neglect or constituting a legal defense or appealing to the conscience and sense of fair play, the surety is not entitled to a hearing as a matter of right, and judgment absolute against the surety is proper. State v. Dew, 240 N.C. 595, 83 S.E.2d 482 (1954).  

"Notice" Under Subsection (f) Includes Constructive Notice. - Type of "notice" contemplated by G.S. 15A-544.5(f) included constructive notice, and where a release order contained the notations "DWLR" and "OFA/FTA" in the section of the release order labeled "Offense(s)," a professional bondsman such as a surety should have reasonably been expected to understand an "OFA/FTA" notation on a release order stood for "order for arrest/failure to appear;" the surety, especially in light of his status as a professional bondsman, could have discovered the release order by exercising proper diligence, and the denial of his motion to set aside the bond forfeiture was affirmed. State v. Poteat, - N.C. App.  - , 594 S.E.2d 253 (2004).  

Authority of Court. - Superior courts have authority to lessen or remit forfeited recognizances upon the petition of the party aggrieved, either before or after final judgment. State v. Moody, 74 N.C. 73 (1876); State v. Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 (1972).  

Court May Remit Penalty Without Setting Aside Forfeiture. - Where a motion is made to set aside the entry of forfeiture of a recognizance, its refusal does not prevent the court from reducing or remitting the penalty. State v. Morgan, 136 N.C. 593, 48 S.E. 604 (1904).  

Imprisonment in Mexico No Excuse. - Fact that principal was prevented from appearing in superior court by reason of his own criminal acts, committed after his pretrial release, rendering him subject to imprisonment pursuant to the criminal laws of Mexico, did not excuse him from appearing, and the liability of the sureties being correspondent with that of their principal, would afford no excuse to sureties for his failure to appear. State v. Vikre, 86 N.C. App. 196, 356 S.E.2d 802 (1987).  

Extraordinary Cause. - Under prior law surety-bondsman's efforts to locate defendant, where the surety had posted an appearance bond on defendant's behalf and defendant failed to appear, were not extraordinary because the surety did not make any trips to Georgia, where defendant was found, to pick up defendant, nor did he show any other efforts or excess expenses to recover defendant. State v. McCarn, 151 N.C. App. 742, 566 S.E.2d 751 (2002).  

Court's Discretion Not Abused. - Where the facts conclusively showed that defendant was not incarcerated, and there was no evidence of personal sickness or death, the trial court did not abuse its discretion in refusing to recognize the sureties' defense of excusable absence because of defendant's inability to attend court. State v. Horne, 68 N.C. App. 480, 315 S.E.2d 321 (1984).  

§ 15A-544.6. Final judgment of forfeiture.

Statute text

A forfeiture entered under G.S. 15A-544.3 becomes a final judgment of forfeiture without further action by the court and may be enforced under G.S. 15A-544.7, on the one hundred fiftieth day after notice is given under G.S. 15A-544.4, if:  

(1) No order setting aside the forfeiture under G.S. 15A-544.5 is entered on or before that date; and  

(2) No motion to set aside the forfeiture is pending on that date.  

§ 15A-544.7. Docketing and enforcement of final judgment of forfeiture.
Statute text

(a)  Final Judgment Docketed As Civil Judgment. - When a forfeiture has become a final judgment under this Part, the clerk of superior court, under G.S. 1-234, shall docket the judgment as a civil judgment against the defendant and against each surety named in the judgment.  

(b)  Judgment Lien. - When a final judgment of forfeiture is docketed, the judgment shall become a lien on the real property of the defendant and of each surety named in the judgment, as provided in G.S. 1-234.  

(c)  Execution; Copy to Commissioner of Insurance. - After docketing a final judgment under this section, the clerk shall:  

(1) Issue execution on the judgment against the defendant and against each accommodation bondsman and professional bondsman named in the judgment and shall remit the clear proceeds to the county finance officer as provided in G.S. 115C-452.  

(2) If an insurance company or professional bondsman is named in the judgment, send the Commissioner of Insurance a copy of the judgment, showing the date on which the judgment was docketed.  

(d)  Sureties May Not Execute Bonds in County. - After a final judgment is docketed as provided in this section, no surety named in the judgment shall become a surety on any bail bond in the county in which the judgment is docketed until the judgment is satisfied in full.  

CASE NOTES

When Execution Mandatory. - Execution was mandatory under former G.S. 15A-544(f) if a judgment was not remitted within the period provided in former G.S. 15A-544 (e). State v. Moore, 57 N.C. App. 676, 292 S.E.2d 153 (1982).  

§ 15A-544.8. Relief from final judgment of forfeiture.

Statute text

(a)  Relief Exclusive. - There is no relief from a final judgment of forfeiture except as provided in this section.  

(b)  Reasons. - The court may grant the defendant or any surety named in the judgment relief from the judgment, for the following reasons, and none other:  

(1) The person seeking relief was not given notice as provided in G.S. 15A-544.4.  

(2) Other extraordinary circumstances exist that the court, in its discretion, determines should entitle that person to relief.  

(c)  Procedure. - The procedure for obtaining relief from a final judgment under this section is as follows:  

(1) At any time before the expiration of three years after the date on which a judgment of forfeiture became final, the defendant or any surety named in the judgment may make a written motion for relief under this section, stating the reasons and setting forth the evidence in support of each reason.  

(2) The motion is filed in the office of the clerk of superior court of the county in which the final judgment was entered, and a copy shall be served, under G.S. 1A-1, Rule 5, on the district attorney for that county and the county board of education.  

(3) A hearing on the motion shall be scheduled within a reasonable time in the trial division in which the defendant was bonded to appear.  

(4) At the hearing the court may grant the party any relief from the judgment that the court considers appropriate, including the refund of all or a part of any money paid to satisfy the judgment.  

(d)  Only One Motion. - No more than one motion by any party for relief under this section may be considered by the court.  

(e)  Finality of Judgment as to Other Parties Not Affected. - The finality of a final judgment of forfeiture shall not be affected, as to any party to the judgment, by the filing of a motion by, or the granting of relief to, any other party.  

(f)  Appeal. - An order on a motion for relief from a final judgment of forfeiture is a final order or judgment of the trial court for purposes of appeal. Appeal is the same as provided for appeals in civil actions. When notice of appeal is properly filed, the court may stay the effectiveness of the order on any conditions it considers appropriate.  

CASE NOTES

Constitutionality of Former Remission Provision. - Former G.S. 15A-544(h) did not violate the constitutional provision that the proceeds of forfeitures are to remain in the several counties and be used in the public schools. State v. Locklear, 42 N.C. App. 486, 256 S.E.2d 830, appeal dismissed, 298 N.C. 302, 259 S.E.2d 303 (1979).  

Extraordinary Cause Standard. - Trial court erred in ruling that G.S. 1-52 and 1-46 established a statute of limitations of three years for an action involving bail, and in failing to apply the "extraordinary cause" standard of former G.S. 15A-544(h) when petitioner sought remission of bonds. State v. Harkness, 133 N.C. App. 641, 516 S.E.2d 166 (1999).  

Petition for Relief After Final Judgment. - A surety on a bail bond may present a petition for relief to the judge of the superior court, notwithstanding that a final judgment has been rendered. State v. Bradsher, 189 N.C. 401, 127 S.E. 349 (1925); State v. Dew, 240 N.C. 595, 83 S.E.2d 482 (1954).  

Error of Court in Failing to Make Findings. - Trial court erred in failing to make any findings of fact and conclusions of law in its order denying the petition for remission of a judgment of forfeiture where petitioner-surety submitted affidavits and some 20 pages of exhibits detailing the time, effort and expense its agents incurred in finding, arresting and returning the defendant to the proper authorities; judge's observation that the school board needed the funds more than the surety did not fulfill the required test as to whether "extraordinary cause" was shown. State v. Lanier, 93 N.C. App. 779, 379 S.E.2d 109 (1989).  

Authority of Court. - Superior courts have authority to lessen or remit forfeited recognizances upon the petition of the party aggrieved, either before or after final judgment. State v. Moody, 74 N.C. 73 (1876); State v. Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 (1972).  

Court May Remit Penalty Without Setting Aside Forfeiture. - Where a motion is made to set aside the entry of forfeiture of a recognizance, its refusal does not prevent the court from reducing or remitting the penalty. State v. Morgan, 136 N.C. 593, 48 S.E. 604 (1904).  

When Remission Authorized. - After entry of judgment of forfeiture, former G.S. 15A-544 (e) and (h) provided two situations in which the court was authorized to order remission. State v. Moore, 57 N.C. App. 676, 292 S.E.2d 153 (1982).  

Discretion of Court to Order Remission. - Since former G.S. 15A-544 (e) said "may" remit, the decision to do so or not was a discretionary one. In order to exercise judicial discretion in a manner favorable to a surety, the judge had to determine in his discretion that justice required remission. State v. Horne, 68 N.C. App. 480, 315 S.E.2d 321 (1984).  

Justice Guides Judge's Discretion. - Under former G.S. 15A-544 (e), the court is guided in its discretion as "justice requires." State v. Moore, 57 N.C. App. 676, 292 S.E.2d 153 (1982).  

Findings and Conclusions as to "Extraordinary Cause" Required. - Even if the record contains ample evidence to support a conclusion that "extraordinary cause" has been shown, the trial court should make brief, definite, pertinent findings and conclusions to that effect. State v. Moore, 57 N.C. App. 676, 292 S.E.2d 153 (1982).  

"Extraordinary Cause" Shown. - The trial court did not err in finding that the surety on a forfeited criminal appearance bond had shown "extraordinary cause" for remission to the surety of a portion of the amount forfeited where, after defendant was arrested for driving under the influence, the surety's personal efforts led to denial of any further bond for the defendant and resulted in defendant's detention on the assault charge for which the bondsman had secured defendant's appearance. State v. Locklear, 42 N.C. App. 486, 256 S.E.2d 830, appeal dismissed, 298 N.C. 302, 259 S.E.2d 303 (1979).  

Where a trial court found that a surety's "diligent" efforts to bring defendant before the court for trial constituted extraordinary circumstances that entitled the surety to remission of a bond, there was no abuse of discretion. State v. Nixon, - N.C. App.  - , - S.E.2d - (May 21, 2002).  

Expenses Incurred May Not Constitute Extraordinary Cause - The fact that sureties incurred expenses in connection with a forfeiture does not necessarily constitute extraordinary cause. State v. Vikre, 86 N.C. App. 196, 356 S.E.2d 802 (1987).  

§ 15A-546. Contempt.

Statute text

Nothing in this Article is intended to interfere with or prevent the exercise by the court of its contempt powers.  

§ 15A-547. Right to habeas corpus.

Statute text

Nothing in this Article is intended to abridge the right of habeas corpus.  

§ 15A-547.1. Remit bail bond if defendant sentenced to community or intermediate punishment.

Statute text

If a defendant is convicted and sentenced to community punishment or intermediate punishment and no appeal is pending, then the court shall remit the bail bond to the obligor in accordance with the provisions of this Article and shall not require that the bail bond continue to be posted while the defendant serves his or her sentence.  
§ 15A-601. First appearance before a district court judge; right in felony and other cases in original jurisdiction of superior court; consolidation of first appearance before magistrate and before district court judge; first appearance before clerk of superior court; use of two-way audio and video transmission.

Statute text

(a)  Any defendant charged in a magistrate's order under G.S. 15A-511 or criminal process under Article 17 of this Chapter, Criminal Process, with a crime in the original jurisdiction of the superior court must be brought before a district court judge in the district court district as defined in G.S. 7A-133 in which the crime is charged to have been committed. This first appearance before a district court judge is not a critical stage of the proceedings against the defendant.  

(a1)  A first appearance in a noncapital case may be conducted by an audio and video transmission between the judge and the defendant in which the parties can see and hear each other. If the defendant has counsel, the defendant shall be allowed to communicate fully and confidentially with his attorney during the proceeding.  

(a2)  Prior to the use of audio and video transmission pursuant to subsection (a1) of this section, the procedures and type of equipment for audio and video transmission shall be submitted to the Administrative Office of the Courts by the senior regular resident superior court judge for a judicial district or set of districts and approved by the Administrative Office of the Courts.  

(b)  When a district court judge conducts an initial appearance as provided in G.S. 15A-511, he may consolidate those proceedings and the proceedings under this Article.  

(c)  Unless the defendant is released pursuant to Article 26 of this Chapter, Bail, first appearance before a district court judge must be held within 96 hours after the defendant is taken into custody or at the first regular session of the district court in the county, whichever occurs first. If the defendant is not taken into custody, or is released pursuant to Article 26 of this Chapter, Bail, within 96 hours after being taken into custody, first appearance must be held at the next session of district court held in the county. This subsection does not apply to a defendant whose first appearance before a district court judge has been set in a criminal summons pursuant to G.S. 15A-303(d).  

(d)  Upon motion of the defendant, the first appearance before a district court judge may be continued to a time certain. The defendant may not waive the holding of the first appearance before a district court judge but he need not appear personally if he is represented by counsel at the proceeding.  

(e)  The clerk of the superior court in the county in which the defendant is taken into custody may conduct a first appearance as provided in this Article if a district court judge is not available in the county within 96 hours after the defendant is taken into custody. The clerk, in conducting a first appearance, shall proceed under this Article as would a district court judge.  

OFFICIAL COMMENTARY

The first appearance is required to occur in all events within 96 hours if the defendant is in custody. In some counties with infrequent regular sessions of court, this will require that a district court judge come into the county for a special session or that the defendant be taken to another county in the district to appear before a district court judge. It should be noted that Article 3, Venue, sets pretrial venue except for the probable-cause hearing in the judicial district rather than the county.  
CASE NOTES

Purpose. - This statute was designed not only to ensure the protection of a defendant's constitutional rights, but also to ensure the orderly progression of a criminal proceeding. The first appearance is a clear and specific directive of the General Statutes and the appropriate officials would be well advised to abide by the prescribed procedures. Indeed, the State runs the risk, in failing to provide the first appearance, of being forced to trial again for an obviously guilty, but prejudiced, defendant. State v. Pruitt, 42 N.C. App. 240, 256 S.E.2d 249 (1979).  

Right to Counsel Attached During First Appearance. - Where defendant in a murder case made his first appearance within 96 hours of when he was taken into custody, although the initial appearance itself was not a critical stage of criminal judicial proceedings at which a defendant was entitled to counsel, defendant's Sixth Amendment right to counsel attached during his first appearance when the state's position against him solidified as to the murder charges and counsel was appointed. State v. Gibbs, 335 N.C. 1, 436 S.E.2d 321 (1993), cert. denied, 512 U.S. 1246, 114 S. Ct. 2767, 129 L. Ed. 2d 881 (1994).  

Section does not prescribe mandatory procedures affecting the validity of the trial in the absence of a showing that defendant was prejudiced thereby. State v. Burgess, 33 N.C. App. 76, 234 S.E.2d 40 (1977); State v. Pruitt, 42 N.C. App. 240, 256 S.E.2d 249 (1979); State v. Collins, 44 N.C. App. 27, 259 S.E.2d 802 (1979), cert. denied, 299 N.C. 332, 265 S.E.2d 399 (1980).  

Practice Under Former § 15-88. - See Brooks v. Edwards, 396 F. Supp. 662 (W.D.N.C. 1974).  

§ 15A-602. Warning of right against self-incrimination.

Statute text

Except when he is accompanied by his counsel, the judge must inform the defendant of his right to remain silent and that anything he says may be used against him.  

OFFICIAL COMMENTARY

Section 15-89 required that a defendant at a preliminary hearing be advised of his right to silence; this provision, borrowing from the Miranda warnings, also tells him that anything he does say can be used against him.  

§ 15A-603. Assuring defendant's right to counsel.

Statute text

(a)  The judge must determine whether the defendant has retained counsel or, if indigent, has been assigned counsel.  

(b)  If the defendant is not represented by counsel, the judge must inform the defendant that he has important legal rights which may be waived unless asserted in a timely and proper manner and that counsel may be of assistance to the defendant in advising him and acting in his behalf. The judge must inform the defendant of his right to be represented by counsel and that he will be furnished counsel if he is indigent. The judge shall also advise the defendant that if he is convicted and placed on probation, payment of the expense of counsel assigned to represent him may be made a condition of probation, and that if he is acquitted, he will have no obligation to pay the expense of assigned counsel.  

(c)  If the defendant asserts that he is indigent and desires counsel, the judge must proceed in accordance with the provisions of Article 36 of Chapter 7A of the General Statutes.  

(d)  If the defendant is found not to be indigent and indicates that he desires to be represented by counsel, the judge must inform him that he should obtain counsel promptly.  

(e)  If the defendant desires to waive representation by counsel, the waiver must be in writing in accordance with the provisions of Article 36 of Chapter 7A of the General Statutes except as otherwise provided in this Article.  

OFFICIAL COMMENTARY

This provision is intended to place responsibility on the judge to take the necessary steps to see that the defendant secures counsel for the next stages of the proceedings - or to see that a valid waiver of counsel is entered.  

CASE NOTES

Section 7A-457 presupposes that a defendant has been informed of his rights and given an opportunity to act on the information as provided in this section. This involves a determination of defendant's indigency and entitlement to court appointed counsel. However, whether or not a defendant is indigent, any waiver must be in accordance with G.S. 7A-457, notwithstanding the limiting language thereof. State v. Williams, 65 N.C. App. 498, 309 S.E.2d 721 (1983).  

A defendant who appears without counsel at his arraignment must be properly informed of his rights in the manner required by this section. Where the defendant nevertheless wishes to waive counsel, the court must find that this section has been complied with before a valid waiver can be made. State v. Williams, 65 N.C. App. 498, 309 S.E.2d 721 (1983).  
§ 15A-604. Determination of sufficiency of charge.

Statute text

(a)  The judge must examine each criminal process or magistrate's order and determine whether each charge against the defendant charges a criminal offense within the original jurisdiction of the superior court.  

(b)  If the judge determines that the process or order fails to charge a criminal offense within the original jurisdiction of the superior court, he must notify the prosecutor and take further appropriate action, including one or more of the following:  

(1) Dismiss the charge.  

(2) Permit the State to amend the statement of the crime in the process or order.  

(3) Continue the proceedings, for not more than 24 hours, to permit the State to initiate new charges.  

(4) With the consent of the prosecutor, set the case for trial in the district court if the charge is found to be within the original jurisdiction of the district court.  

OFFICIAL COMMENTARY

The judge must review the charge to make sure it is properly stated. Doing this here may save much trouble later. The section contains two new provisions.  

(1) If there is a technical defect in the charge but the facts indicate the defendant has committed an offense, the judge may continue the proceedings up to 24 hours. This is to keep the defendant from taking this opportunity to flee the jurisdiction. See the commentary to G.S. 15A-956.  

(2) The section allows the case to be set for trial in district court if it turns out to be in the jurisdiction of the district court. The consent of the solicitor is required for this type of diversion of the case.  

CASE NOTES

Sufficiency of the charges is not determined in an adversarial setting through the introduction of evidence with examination and cross-examination of witnesses. Instead, this section simply recognizes that much time and trouble can be saved if the district court judge has the authority at the initial appearance to dispose of cases where it is obvious from the relevant process papers that they are insufficient on their face to adequately bring a charge against the defendant. State v. Detter, 298 N.C. 604, 260 S.E.2d 567 (1979).  

§ 15A-605. Additional proceedings at first appearance before judge.

Statute text

The judge must:  

(1) Inform the defendant of the charges against him;  

(2) Determine that the defendant or his counsel has been furnished a copy of the process or order; and  

(3) Determine or review the defendant's eligibility for release under Article 26 of this Chapter, Bail.  

§ 15A-606. Demand or waiver of probable-cause hearing.
Statute text

(a)  The judge must schedule a probable-cause hearing unless the defendant waives in writing his right to such hearing. A defendant represented by counsel, or who desires to be represented by counsel, may not before the date of the scheduled hearing waive his right to a probable-cause hearing without the written consent of the defendant and his counsel.  

(b)  Evidence of a demand or waiver of a probable-cause hearing may not be admitted at trial.  

(c)  If the defendant waives a probable-cause hearing, the district court judge must bind the defendant over to the superior court for further proceedings in accordance with this Chapter.  

(d)  If the defendant does not waive a probable-cause hearing, the district court judge must schedule a hearing not later than 15 working days following the initial appearance before the district court judge; if no session of the district court is scheduled in the county within 15 working days, the hearing must be scheduled for the first day of the next session. The hearing may not be scheduled sooner than five working days following such initial appearance without the consent of the defendant and the prosecutor.  

(e)  If an unrepresented defendant is not indigent and has indicated his desire to be represented by counsel, the district court judge must inform him that he has a choice of appearing without counsel at the probable-cause hearing or of securing the attendance of counsel to represent him at the hearing. The judge must further inform him that the judge presiding at the hearing will not continue the hearing because of the absence of counsel except for extraordinary cause.  

(f)  Upon a showing of good cause, a scheduled probable-cause hearing may be continued by the district court upon timely motion of the defendant or the State. Except for extraordinary cause, a motion is not timely unless made at least 48 hours prior to the time set for the probable-cause hearing.  

(g)  If after the first appearance before a district court judge a defendant with consent of counsel desires to waive his right to a probable-cause hearing, he may do so in writing filed with the court signed by defendant and his counsel. Upon waiver the defendant must be bound over to the superior court.  

OFFICIAL COMMENTARY

If a defendant fully apprised of his rights does not wish to have a lawyer and also wishes to waive the probable-cause hearing, he may do so. But if he has counsel or wishes to have counsel, whether appointed or retained, waiver is only allowed if the defendant and his counsel waive in writing - either at the first appearance before the judge, or at a later time prior to the scheduled date of the probable-cause hearing. The purpose is to put more certainty in the scheduling, and holding, of probable-cause hearings.  

A fairly strict time period of three weeks (15 working days) is set as the outside limit for scheduling the probable-cause hearing. In order to give the parties time to prepare, it may not be set sooner than a week (five working days) without the consent of both parties.  

To prevent the common problem of inconveniencing witnesses who show up at a hearing only to discover that it is continued and they must return at a later time, a motion for continuance of the probable-cause hearing by either party must be made at least 48 hours in advance of the scheduled hearing except in highly unusual cases. If the continuance is granted, a 48-hour period should be sufficient to allow the witnesses to be notified not to come to the hearing until the later date.  

CASE NOTES

Hearing Not Required Prior to Enactment of Section. - See State v. Branch, 288 N.C. 514, 220 S.E.2d 495 (1975), cert. denied, 433 U.S. 907, 97 S. Ct. 2971, 53 L. Ed. 2d 1091 (1977).  

Purpose of a probable cause hearing is to determine whether the accused should be discharged or whether sufficient probable cause exists to bind the case over to superior court and to seek an indictment against the defendant. State v. Sellars, 52 N.C. App. 380, 278 S.E.2d 907, appeal dismissed and cert. denied, 304 N.C. 200, 285 S.E.2d 108 (1981).  

No Right to Hearing After Indictment. - This section does not entitle a criminal defendant to a probable-cause hearing as a matter of right after a bill of indictment has been returned. State v. Dangerfield, 32 N.C. App. 608, 233 S.E.2d 663, cert. denied, 292 N.C. 642, 235 S.E.2d 63 (1977).  

There is nothing in this Chapter or its legislative history which demonstrates the legislature's intention to alter the preexisting rule which dispensed with the requirement for a preliminary, or probable-cause, hearing when the defendant has been charged by indictment. State v. Sutton, 31 N.C. App. 697, 230 S.E.2d 572 (1976).  

Subsection (a) of this section requires a probable-cause hearing only in those situations in which no indictment has been returned by a grand jury. State v. Lester, 294 N.C. 220, 240 S.E.2d 391 (1978); State v. Vaughn, 296 N.C. 167, 250 S.E.2d 210 (1978), cert. denied, 441 U.S. 935, 99 S. Ct. 2060, 60 L. Ed. 2d 665 (1979); State v. Sellars, 52 N.C. App. 380, 278 S.E.2d 907, appeal dismissed and cert. denied, 304 N.C. 200, 285 S.E.2d 108 (1981).  

A probable-cause hearing is unnecessary after the grand jury finds an indictment. State v. Lester, 294 N.C. 220, 240 S.E.2d 391 (1978).  

Denial of post-indictment motions for a probable-cause hearing did not violate subsection (a) of this section or deprive defendants of equal protection and due process of law. State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1981).  

Hearing Within Specific Time Not Required by Due Process. - Due process does not require that a probable-cause hearing be held within a specific number of days following arrest. State v. Siler, 292 N.C. 543, 234 S.E.2d 733 (1977).  

Effect of Waiver. - A defendant may waive the preliminary hearing and consent to be bound over to the superior court to await grand jury action without forfeiting any defense or right available to him. Gasque v. State, 271 N.C. 323, 156 S.E.2d 740 (1967), cert. denied, 390 U.S. 1030, 88 S. Ct. 1423, 20 L. Ed. 2d 888 (1968), decided before enactment of this section.  

The preliminary hearing may be waived, in which case the defendant is bound over to the superior court to await grand jury action without forfeiting any right or defense available to him. State v. Hairston, 280 N.C. 220, 185 S.E.2d 633, cert. denied, 409 U.S. 888, 93 S. Ct. 194, 34 L. Ed. 2d 145 (1972), decided before enactment of this section.  

Purpose of Subsection (f). - Subsection (f) of this section is designed to prevent unnecessary delay in the procedure leading to charges or dismissal of charges against a defendant. State v. Sellars, 52 N.C. App. 380, 278 S.E.2d 907, appeal dismissed and cert. denied, 304 N.C. 200, 285 S.E.2d 108 (1981).  

Court Determines "Good Cause" and "Extraordinary Cause". - The determinations of "good cause" and "extraordinary cause" for purposes of a continuance are for the trial court. State v. Siler, 292 N.C. 543, 234 S.E.2d 733 (1977).  

It is the trial court's duty to determine good cause and extraordinary cause. State v. Rotenberry, 54 N.C. App. 504, 284 S.E.2d 197 (1981), cert. denied, 305 N.C. 306, 290 S.E.2d 705 (1982).  

Denial of Motion Upheld. - Where there was no evidence in the record to support a finding of prejudicial error other than the passage of time following defendant's arrest and defendant did not explain how he was prejudiced by this passage of time, there was no prejudicial error in the denial of defendant's motions for a probable cause hearing. State v. Wiggins, 334 N.C. 18, 431 S.E.2d 755 (1993).  

§ 15A-611. Probable-cause hearing procedure.

Statute text

(a)  At the probable-cause hearing:  

(1) A prosecutor must represent the State.  

(2) The defendant may be represented by counsel.  

(3) The defendant may testify as a witness in his own behalf and call and examine other witnesses, and produce other evidence in his behalf.  

(4) Each witness must testify under oath or affirmation and is subject to cross-examination.  

(b)  The State must by nonhearsay evidence, or by evidence that satisfies an exception to the hearsay rule, show that there is probable cause to believe that the offense charged has been committed and that there is probable cause to believe that the defendant committed it, except:  

(1) A report or copy of a report made by a physicist, chemist, firearms identification expert, fingerprint technician, or an expert or technician in some other scientific, professional, or medical field, concerning the results of an examination, comparison, or test performed by him in connection with the case in issue, when stated by such person in a report made by him, is admissible in evidence.  

(2) If there is no serious contest, reliable hearsay is admissible to prove value, ownership of property, possession of property in another than the defendant, lack of consent of the owner, possessor, or custodian of property to its taking or to the breaking or entering of premises, chain of custody, authenticity of signatures, and the existence and text of a particular ordinance or regulation of a governmental unit or agency.  

The district court judge is not required to exclude evidence on the ground that it was acquired by unlawful means.  

(c)  If a defendant appears at a probable-cause hearing without counsel, the judge must determine whether counsel has been waived. If he determines that counsel has been waived, he may proceed without counsel. If he determines that counsel has not been waived, except in a situation covered by G.S. 15A-606(e) he must take appropriate action to secure the defendant's right to counsel.  

(d)  A probable-cause hearing may not be held if an information in superior court is filed upon waiver of indictment before the date set for the hearing.  

OFFICIAL COMMENTARY

Section 15-89 appeared to provide that a magistrate examine the defendant at a preliminary hearing, and the defendant was not put under oath. Under the new procedure, it is specified that a solicitor must appear for the State and that the defendant may, but obviously need not, testify. If the defendant testifies, however, it must be upon oath, and he is subject to cross-examination.  

Section 15-87 indicated that prosecution witnesses must testify upon oath in preliminary hearings, but did not specify the nature of admissible evidence. This section stipulates that the evidence must be nonhearsay except for (1) traditional exceptions to the hearsay rule, (2) reports by certain technical experts, and (3) certain types of hearsay when there is no serious contest. There was some controversy within the Commission on this point, and the provision is a compromise between those who wished to require evidence that would be competent at a trial and those who wished to allow reliable hearsay generally. The Commission believes that its compromise would prevent the State from holding back a truly key witness, for example, the victim in a rape case, but would not force the State to bring all its witnesses to the probable-cause hearing and in effect turn it into a mini-trial.  

Another controversial provision on which a compromise position was reached deals with the exclusion of evidence at the probable-cause hearing on the ground that it was unlawfully obtained. Some felt that the State simply should not be permitted at any stage to use unconstitutionally obtained evidence, and that the district court judge, should be forced to rule on the matter. Others noted that some of the most difficult five-to-four decisions of the Supreme Court of the United States have involved the exclusion of evidence assertedly acquired by unlawful means, and that the district court judge should not take the time and trouble to decide such an issue - as it almost inevitably would have to be decided again at the superior court level. (If no probable cause were found after exclusion of vital evidence, the solicitor would be free to reopen the case through submission of an indictment to the grand jury; if probable cause were found, it is clear that neither party would consider himself bound by the district court judge's ruling on the motion to suppress.) The compromise wording states that the district court judge is not required to exclude the evidence. In a difficult case involving close questions of law or fact, the judge could decline to exclude and pass the matter on to the superior court if he otherwise found probable cause. In a clear-cut or flagrant case, however, the district court would be free to exclude the evidence and likely wash out at an early stage a case doomed to be lost in any event. The Commission searched for language that would embody the ideas here expressed, but the several drafts studied raised more problems than they solved. It finally decided to leave the matter in the discretion of the district court judge.  

Subsection (c) allows a defendant to appear without counsel if a proper, knowing waiver has been effected in writing. If a defendant who can afford to retain counsel appears without counsel, despite the warning given him as provided in G.S. 15A-606(e), the probable-cause hearing may proceed without counsel for the defendant.  

The Commission's proposal contained a subsection stating that once the judge heard sufficient evidence to make out probable cause, he could decline to hear further evidence. This refusal to hear further evidence applied to witnesses of the State and the defense. An exception was made for the defendant himself if he desired to testify. In the General Assembly this passage was deleted because it was thought district court judges might be encouraged by it to cut proceedings too short. In answer to objections that deletion would prolong probable-cause hearing unduly, the proponents of deletion pointed out that under the rules of evidence a judge may bar testimony that is repetitious or merely cumulative.  

Another matter governing witnesses may be appropriate at this point. Section 15-90 permitted sequestration of witnesses. This provision is omitted from this Article because the Commission deemed it unnecessary. The judge already has discretionary power to sequester witnesses if the need arises.  

Subsection (d) as introduced expressed the theory embraced by a majority of the Commission that the district court loses jurisdiction if an indictment or information is filed in superior court - therefore rendering null any further proceedings in the district court. At one stage, however, a legislative committee amended the proposal to restrict the power of a solicitor to bypass the probable-cause hearing and deleted reference to the indictment. Subsequently this restriction on the power to submit indictments was itself deleted, but there was a failure to restore mention of the indictment in subsection (d). In view of the preexisting jurisdictional law and the fairly clear legislative intent, however, it seems certain that no probable-cause hearing may be held in district court once the superior court has gained jurisdiction through the return of a true bill of indictment.  

Cross References. - As to the right of an accused to testify as a witness, see G.S. 8-54.  

As to hearing by the coroner in lieu of other preliminary hearings, see G.S. 152-10.  

CASE NOTES

Purpose of a preliminary hearing is to determine whether there has been an offense committed, and, if so, whether there is probable cause to believe that the accused committed it. Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970).  

A probable-cause hearing may afford the opportunity for a defendant to discover the strengths and weaknesses of the State's case. However, discovery is not the purpose for such a hearing. The function of a probable-cause hearing is to determine whether there is probable cause to believe that a crime has been committed and that the defendant committed it. The establishment of probable cause ensures that a defendant will not be unjustifiably put to the trouble and expense of trial. State v. Hudson, 295 N.C. 427, 245 S.E.2d 686 (1978).  

Preliminary hearing is not a constitutional requirement, nor is it essential to the finding of an indictment. State v. Hairston, 280 N.C. 220, 185 S.E.2d 633, cert. denied, 409 U.S. 888, 93 S. Ct. 194, 34 L. Ed. 2d 145 (1972).  

There is no constitutional requirement for a preliminary hearing. State v. Hudson, 295 N.C. 427, 245 S.E.2d 686 (1978); State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S. Ct. 503, 74 L. Ed. 2d 642 (1982).  

There is no provision in the North Carolina Constitution or United States Constitution requiring a preliminary hearing. Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968); State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972).  

Not Required Absent Statute. - The general rule in the United States is that in absence of a statute, a preliminary hearing is not a prerequisite or an indispensable step in the prosecution of a person accused with crime, and an accused person is not entitled to a preliminary hearing as a matter of substantive right. Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968); State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972).  

Statute does not prescribe mandatory procedures affecting the validity of a trial. State v. Hargett, 255 N.C. 412, 121 S.E.2d 589 (1961); State v. Able, 13 N.C. App. 365, 185 S.E.2d 422 (1971), cert. denied, 281 N.C. 514, 189 S.E.2d 36 (1972).  

Hearing Not Means of Discovery. - A probable-cause hearing is not designed to afford a means of discovery to defendant. Its function is to determine whether there is probable cause to believe the crime has been committed and that defendant committed it. State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S. Ct. 503, 74 L. Ed. 2d 642 (1982).  

Preliminary hearing is not an arraignment. Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968).  

Nor is it a trial. Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968).  

It is merely a course of procedure whereby a possible abuse of power may be prevented. Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966), cert. denied, 390 U.S. 969, 88 S. Ct. 1085, 19 L. Ed. 2d 1176 (1968).  

Preliminary hearing is a critical stage in a criminal proceeding. Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970).  

At which assistance of counsel for an indigent accused is required. Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970).  

Under G.S. 7A-451(b)(4), a preliminary hearing is a critical stage in a criminal proceeding and an indigent person is entitled to services of counsel at such hearing. State v. Hairston, 280 N.C. 220, 185 S.E.2d 633, cert. denied, 409 U.S. 888, 93 S. Ct. 194, 34 L. Ed. 2d 145 (1972).  

Person Charged Must Be Present. - There can be no examination in the absence of the person charged. Lovick v. Atlantic C.L.R.R., 129 N.C. 427, 40 S.E. 191 (1901).  

Not Essential to Finding Indictment. - A preliminary hearing is not an essential prerequisite to the finding of an indictment in this jurisdiction. State v. Hargett, 255 N.C. 412, 121 S.E.2d 589 (1961); Gasque v. State, 271 N.C. 323, 156 S.E.2d 740 (1967), cert. denied, 390 U.S. 1030, 88 S. Ct. 1423, 20 L. Ed. 2d 888 (1968), quoting State v. Hackney, 240 N.C. 230, 81 S.E.2d 778 (1954); State v. Able, 13 N.C. App. 365, 185 S.E.2d 422 (1971), cert. denied, 281 N.C. 514, 189 S.E.2d 36 (1972); State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972). 

The State may dispense with the proceeding, since it is not essential to the finding of an indictment. Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970).  

The hearing of probable cause before a committing magistrate or inferior judge can be readily dispensed with by the State in this jurisdiction, since a preliminary hearing is not an essential prerequisite to the finding of an indictment. Gasque v. State, 271 N.C. 323, 156 S.E.2d 740 (1967), cert. denied, 390 U.S. 1030, 88 S. Ct. 1423, 20 L. Ed. 2d 888 (1968).  

And Hearing Not Required If Indictment Found. - If the grand jury finds an indictment, there is no need to conduct a preliminary examination. State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972).  

A probable-cause hearing is unnecessary after the grand jury finds an indictment. State v. Lester, 294 N.C. 220, 240 S.E.2d 391 (1978); State v. Hudson, 295 N.C. 427, 245 S.E.2d 686 (1978); State v. Vaughn, 296 N.C. 167, 250 S.E.2d 210 (1978), cert. denied, 441 U.S. 935, 99 S. Ct. 2060, 60 L. Ed. 2d 665 (1979); State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S. Ct. 503, 74 L. Ed. 2d 642 (1982).  

This section does not require a preliminary hearing after defendant is indicted for a felony and the superior court acquires jurisdiction. State v. Page, 32 N.C. App. 478, 232 S.E.2d 460, cert. denied, 292 N.C. 643, 235 S.E.2d 64 (1977).  

It is proper to try the defendant upon a bill of indictment without a preliminary hearing. State v. Hargett, 255 N.C. 412, 121 S.E.2d 589 (1961); State v. Able, 13 N.C. App. 365, 185 S.E.2d 422 (1971), cert. denied, 281 N.C. 514, 189 S.E.2d 36 (1972); State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972).  

There is nothing in this Chapter or its legislative history which demonstrates the legislature's intention to alter the preexisting rule which dispensed with the requirement for a preliminary, or probable-cause, hearing when the defendant has been charged by indictment. State v. Sutton, 31 N.C. App. 697, 230 S.E.2d 572 (1976).  

Accused may introduce his own witnesses. Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970).  

Cross-examination of Witnesses. - The testimony of witnesses at the hearing is subject to cross-examination by the accused, or by his lawyer should he have counsel. Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970).  

Waiver by Defendant. - A preliminary hearing may be held unless waived by defendant. State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972).  

Failure to Provide Hearing Held Not to Preclude Prosecution. - Where nothing in the record disclosed that defendant was adversely affected at trial on account of the postponement of the scheduled preliminary hearings and the eventual abandonment of this procedure after the grand jury had returned the indictments, those irregularities as may have occurred in connection with the failure to provide a preliminary hearing for defendant were insufficient to preclude prosecution of defendant for the crimes for which he was indicted. State v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972).  

§ 15A-612. Disposition of charge on probable-cause hearing.

Statute text

(a)  At the conclusion of a probable-cause hearing the judge must take one of the following actions:  

(1) If he finds that the defendant probably committed the offense charged, or a lesser included offense of such offense within the original jurisdiction of the superior court, he must bind the defendant over to a superior court for further proceedings in accordance with this Chapter. The judge must note his findings in the case records.  

(2) If he finds no probable cause as to the offense charged but probable cause with respect to a lesser included offense within the original jurisdiction of the district court, he may set the case for trial in the district court in accordance with the terms of G.S. 15A-613. In the absence of a new pleading, the judge may not set a case for trial in the district court on any offense which is not lesser included.  

(3) If he finds no probable cause pursuant to subdivisions (1) or (2) as to any charge, he must dismiss the proceedings in question.  

(b)  No finding made by a judge under this section precludes the State from instituting a subsequent prosecution for the same offense.  

OFFICIAL COMMENTARY

This section sets out the options a judge has after conducting a probable-cause hearing. The provision in subsection (b) simply states existing law. According to prevailing custom, neither the solicitor nor anyone else would attempt to start the case again in district court through issuance of a warrant or other process unless there was new evidence. The solicitor, if he disagreed with the decision of the district court judge, would also have the option of submitting a bill to the grand jury despite the finding in district court.  

CASE NOTES

Preliminary hearing is not a trial; and the district judge, in his capacity as committing magistrate, passes only on the narrow question of whether probable cause exists and, if so, the fixing of bail if the offense is bailable. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972), decided under former law.  

Discharge of Accused by District Judge Sitting as Committing Magistrate Is Not Acquittal. - The district judge, when sitting as a committing magistrate as authorized by G.S. 7A-272(b), does not render a verdict; and a discharge of the accused is not an acquittal and does not bar a later indictment. State v. Cradle, 281 N.C. 198, 188 S.E.2d 296, cert. denied, 409 U.S. 1047, 93 S. Ct. 537, 34 L. Ed. 2d 499 (1972), decided under former law.  

Subsequent Prosecution Not Precluded by State's Voluntary Dismissal. - Voluntary dismissal taken by the State at a probable cause hearing does not preclude the State from instituting a subsequent prosecution for the same offense. State v. Coffer, 54 N.C. App. 78, 282 S.E.2d 492 (1981).  

Former § 15A-701(a1)(3) Not an Exception to Subsection (b) of This Section. - Where there was a finding of no probable cause at a probable cause hearing, and where the State instituted a subsequent prosecution for the same offense, the period for computation of the time within which trial had to be commenced under former G.S. 15A-701(a1)(3) began to run from the date of defendant's indictment on the new charge rather than from the date of his arrest on the original charge, since the General Assembly did not intend by the 1979 amendment to former G.S. 15A-701(a1)(3), where the phrase "or a finding of no probable cause pursuant to G.S. 15A-612" was inserted, to carve out an exception to the clear intent of subsection (b) of this section to permit subsequent prosecution for the same offense where a finding of no probable cause had been entered. State v. Boltinhouse, 49 N.C. App. 665, 272 S.E.2d 148 (1980).  

Under former G.S. 15A-701(a1)(3), when a charge was dismissed pursuant to this section as a result of a finding of no probable cause, the computation of time for the purpose of applying the former Speedy Trial Act commenced with the last of the items listed in former G.S. 15A-701(a1)(3) ("arrested, served with criminal process, waived an indictment, or was indicted") relating to the new charge rather than the original charge. Otherwise, the clearly expressed intent of the Legislature, that no finding made by a judge in a probable cause hearing will preclude the State from instituting a subsequent prosecution for the same offense, would have been defeated. State v. Koberlein, 309 N.C. 601, 308 S.E.2d 442 (1983).  

§ 15A-613. Setting offense for trial in district court.

Statute text

If an offense set for trial in the district court under the terms of G.S. 15A-604(b)(4) or any provision of G.S. 15A-612 is a lesser included offense of the charge before the court on a pleading, the judge may:  

(1) Accept a plea of guilty or no contest, with the consent of the prosecutor; or  

(2) Proceed to try the offense immediately, with the consent of both the defendant and the prosecutor.  

Otherwise, the judge must enter an appropriate order for subsequent calendaring of the case for trial in the district court. The trial so ordered may not be earlier than five working days nor later than 15 working days from the date of the order. The judge must note in the case records the new offense with which the defendant is charged, has been tried, or to which he entered a plea of guilty or no contest.  

OFFICIAL COMMENTARY

This section governs district court disposition of charges on lesser included offenses of those in the criminal pleadings before the court. At the probable-cause hearing, the district court judge may then and there accept a guilty plea or plea of no contest to an included offense in the district court's trial jurisdiction, with the consent of the solicitor. If both parties are ready, trial on the included misdemeanor may be held immediately. If both parties do not consent, however, the included offense must be set for trial at a later date. The minimum time period of a week (five working days) should permit the solicitor to dismiss and secure appropriate new charges at the felony or misdemeanor level if he believes the district court judge was mistaken in finding no probable cause as to any higher offense. This time would even permit him to secure a superior court judge's order convening a special session of the grand jury if he thought the case warranted this action.  

§ 15A-614. Review of eligibility for pretrial release.

Statute text

Upon binding a defendant in custody over to the superior court for trial or upon entering an order for subsequent calendaring of the case of such a defendant for trial in the district court, the judge must again review the eligibility of the defendant for release under Article 26 of this Chapter, Bail.  

§ 15A-615. Testing of certain persons for sexually transmitted infections.

Statute text

(a)  After a finding of probable cause pursuant to the provisions of Article 30 of Chapter 15A of the General Statutes or indictment for an offense that involves nonconsensual vaginal, anal, or oral intercourse, an offense that involves vaginal, anal, or oral intercourse with a child 12 years old or less, or an offense under G.S. 14-202.1 that involves vaginal, anal, or oral intercourse with a child less than 16 years old, the victim or the parent, guardian, or guardian ad litem of a minor victim may request that a defendant be tested for the following sexually transmitted infections:  

(1) Chlamydia;  

(2) Gonorrhea;  

(3) Hepatitis B;  

(3a) Herpes;  

(4) HIV; and  

(5) Syphilis.  

In the case of herpes, the defendant, pursuant to the provisions of this section, shall be examined for oral and genital herpetic lesions and, if a suggestive but nondiagnostic lesion is present, a culture for herpes shall be performed.  

(b)  Upon a request under subsection (a) of this section, the district attorney shall petition the court on behalf of the victim for an order requiring the defendant to be tested. Upon finding that there is probable cause to believe that the alleged sexual contact involved in the offense would pose a significant risk of transmission of a sexually transmitted infection listed in subsection (a) of this section, the court shall order the defendant to submit to testing for these infections.  

(c)  If the defendant is in the custody of the Department of Correction, the defendant shall be tested by the Department of Correction. If the defendant is not in the custody of the Department of Correction, the defendant shall be tested by the local health department. The Department of Correction shall inform the local health director of all test results. The local health director shall ensure that the victim is informed of the results of the tests and counseled appropriately. The agency conducting the tests shall inform the defendant of the results of the tests and ensure that the defendant is counseled appropriately. The results of the tests shall not be admissible as evidence in any criminal proceeding.  

§ 15A-711. Securing attendance of criminal defendants confined in institutions within the State; requiring prosecutor to proceed.

Statute text

(a)  When a criminal defendant is confined in a penal or other institution under the control of the State or any of its subdivisions and his presence is required for trial, the prosecutor may make written request to the custodian of the institution for temporary release of the defendant to the custody of an appropriate law-enforcement officer who must produce him at the trial. The period of the temporary release may not exceed 60 days. The request of the prosecutor is sufficient authorization for the release, and must be honored, except as otherwise provided in this section.  

(b)  If the defendant whose presence is sought is confined pursuant to another criminal proceeding in a different prosecutorial district as defined in G.S. 7A-60, the defendant and the prosecutor prosecuting the other criminal action must be given reasonable notice and opportunity to object to the temporary release. Objections must be heard by a superior court judge having authority to act in criminal cases in the superior court district or set of districts as defined in G.S. 7A-41.1 in which the defendant is confined, and he must make appropriate orders as to the precedence of the actions.  

(c)  A defendant who is confined in an institution in this State pursuant to a criminal proceeding and who has other criminal charges pending against him may, by written request filed with the clerk of the court where the other charges are pending, require the prosecutor prosecuting such charges to proceed pursuant to this section. A copy of the request must be served upon the prosecutor in the manner provided by the Rules of Civil Procedure, G.S. 1A-1, Rule 5(b). If the prosecutor does not proceed pursuant to subsection (a) within six months from the date the request is filed with the clerk, the charges must be dismissed.  

(d)  Detainer. -   

(1) When a criminal defendant is imprisoned in this State pursuant to prior criminal proceedings, the clerk upon request of the prosecutor, must transmit to the custodian of the institution in which he is imprisoned, a copy of the charges filed against the defendant and a detainer directing that the prisoner be held to answer to the charges made against him. The detainer must contain a notice of the prisoner's right to proceed pursuant to G.S. 15A-711(c).  

(2) Upon receipt of the charges and the detainer, the custodian must immediately inform the prisoner of its receipt and furnish him copies of the charges and the detainer, must explain to him his right to proceed pursuant to G.S. 15A-711(c).  

(3) The custodian must notify the clerk who transmitted the detainer of the defendant's impending release at least 30 days prior to the date of release. The notice must be given immediately if the detainer is received less than 30 days prior to the date of release. The clerk must direct the sheriff to take custody of the defendant and produce him for trial. The custodian must release the defendant to the custody of the sheriff, but may not hold the defendant in confinement beyond the date on which he is eligible for release.  

(4) A detainer may be withdrawn upon request of the prosecutor, and the clerk must notify the custodian, who must notify the defendant.  

OFFICIAL COMMENTARY

Rather than requiring the solicitor to go through the traditional, and cumbersome, "habeas corpus ad prosequendum," the Commission here provides for a simple request by the solicitor, made directly to the official having custody of the defendant. In case of a problem with regard to a defendant whose presence is desired by two solicitors, subsection (b) provides for a judge of superior court to settle the matter.  

The right of the defendant to require the solicitor to proceed pursuant to this section should be read in conjunction with Article 35, Speedy Trial.  

Notwithstanding the right of the defendant to a speedy trial, and his right to require the solicitor to proceed, there will doubtless remain occasions for the placing of a detainer, so that the defendant will be released to a law-enforcement officer, to be held for trial. Thus subsection (d) provides for the placing of a detainer, with notice to the defendant, but also provides that the detainer will not prolong his period of confinement in the institution in which he has been imprisoned.  

CASE NOTES

Filing Requirement Not Waived by Statement in Handbook for Inmates. - Where the defendant did not comply with subsection (c), by serving a copy of his request for trial on the prosecutor in the manner provided by G.S. 1A-1, Rule 5(b), he was not entitled to have his case dismissed under this section. The State did not waive the provisions of subsection (c) by the issuance of a handbook by the North Carolina Department of Corrections which instructed inmates that they had to file the request for a trial only with the clerk of superior court. State v. Hege, 78 N.C. App. 435, 337 S.E.2d 130 (1985).  

Legislature envisioned that trial following a request under subsection (c) would be held within eight months, i.e., the six-month period provided by subsection (c) of this section plus the 60-day release period provided by subsection (a) of this section. This coincides with the eight-month period set out in G.S. 15-10.2(a). State v. Dammons, 293 N.C. 263, 237 S.E.2d 834 (1977).  

G.S. 15A-711 does not guarantee a prisoner the right to a "speedy trial" within a specified period of time, and a prosecutor complies with the statute by making a written request to secure defendant's presence at trial within six months of the defendant's request that he do so, whether or not the trial actually takes place during the statutory period of six months plus the 60 days temporary release to local law enforcement officials. State v. Doisey, 162 N.C. App. 447, 590 S.E.2d 886 (2004).  

State Must Proceed Within Six Months to Request Defendant's Release for Trial. - Subsection (c) provides that following defendant's request the State must proceed within six months "pursuant to subsection (a)," that is, not to trial but to request a defendant's temporary release for trial, which "temporary release may not exceed 60 days." State v. Dammons, 293 N.C. 263, 237 S.E.2d 834 (1977).  

Effect of Request for Delivery of Defendant. - The fact that the defendant's trial was not held within the six-month period was not a violation of subsection (c) of this section, where the State proceeded within the six-month period by making a request for delivery of the defendant for trial. State v. Turner, 34 N.C. App. 78, 237 S.E.2d 318 (1977).  

Subsection (c) did not give a superior court judge the power to require a trial at a certain session or order a dismissal. The statute requires that the request for speedy trial be served on the solicitor (prosecutor), who then has six months to proceed. State v. Turner, 34 N.C. App. 78, 237 S.E.2d 318 (1977).  

Defendant properly served the prosecutor with the request under G.S. 15A-711 as there had been no formal transfer of authority for the case to the attorney general. State v. Doisey, 162 N.C. App. 447, 590 S.E.2d 886 (2004).  

Defendant's motion to dismiss due to violations of G.S. 15A-711 was improperly denied because (1) the motion should not have been treated as a speedy trial demand, (2) the statute provided no basis for an order purporting to deny the request, and (3) the only time period that began to run with the filing of defendant's request was for the prosecutor to write to the department of corrections seeking defendant's temporary return to the county. State v. Doisey, 162 N.C. App. 447, 590 S.E.2d 886 (2004).  

§ 15A-771. Securing attendance of defendants confined in federal prisons.

Statute text

(a)  A defendant against whom a criminal action is pending in this State, and who is confined in a federal prison or custody either within or outside the State, may, with the consent of the Attorney General of the United States, be produced in such court for the purpose of criminal prosecution, pursuant to the provisions of:  

(1) Section 4085 of Title 18 of the United States Code; or  

(2) Subsection (b) of this section.  

(b)  When such a defendant is in federal custody as specified in subsection (a), a superior court may, upon application of the prosecutor, issue a certificate, addressed to the Attorney General of the United States, certifying the charges and the court in which they are pending, and that attendance of the defendant in such court for the purpose of criminal prosecution thereon is necessary in the interest of justice, and requesting the Attorney General of the United States to cause such defendant to be produced in such court, under custody of a federal public servant, upon a designated date and for a period of time necessary to complete the prosecution. Upon issuing such a certificate, the court may deliver it, or cause or authorize it to be delivered, together with a certified copy of the charges upon which it is based, to the Attorney General of the United States or to his representative authorized to entertain the request.  

§ 15A-772. Securing attendance of defendants who are outside the United States.

Statute text

(a)  When a criminal action for an offense committed in this State is pending in a criminal court of this State against a defendant who is in a foreign country with which the United States has an extradition treaty, and when the offense charged is one which is declared in such treaty to be an extraditable one, the prosecutor may make an application to the Governor, requesting him to make an application to the President of the United States to institute extradition proceedings for the return of the defendant to this country and State for the purpose of prosecution of such action. The prosecutor's application must comply with rules, regulations, and guidelines established by the Governor for such applications and must be accompanied by all the charges, affidavits, and other documents required thereby.  

(b)  Upon receipt of the prosecutor's application, the Governor, if satisfied that the defendant is in the foreign country in question, that the offense charged is an extraditable one pursuant to the treaty in question, and that there are no factors or impediments which in law preclude such an extradition, may in his discretion make an application, addressed to the Secretary of State of the United States, requesting that the President of the United States institute extradition proceedings for the return of the defendant from such foreign country. The Governor's application must comply with applicable treaties and acts of Congress and with rules, regulations, and guidelines established by the Secretary of State for such applications and must be accompanied by all the charges, affidavits, and other documents required thereby.  

(c)  The provisions of this section apply equally to extradition or attempted extradition of a person who is a fugitive following the entry of a judgment of conviction against him in a criminal court of this State.  

§ 15A-773. Securing attendance of organizations; appearance.
Statute text

(a)  The court attendance of an organization for purposes of commencing or prosecuting a criminal action against it may be accomplished by:  

(1) Issuance and service of a criminal summons; or  

(2) Issuance of an information and waiver of indictment by an authorized officer or agent of the organization and by counsel for the organization, as provided in G.S. 15A-642(c); or  

(3) Service of the notice of the indictment, as provided in G.S. 15A-630.  

The criminal summons or notice of indictment must be directed to the organization, and must be served by delivery to an officer, director, managing or general agent, cashier or assistant cashier of the organization, or to any other agent of the organization authorized by appointment or by law to receive service of process.  

(b)  At all stages of a criminal action, an organization may appear by counsel or agent having authority to transact the business of the organization.  

(c)  For purposes of this section, "organization" means corporation, unincorporated association, partnership, body politic, consortium, or other group, entity, or organization.  

§ 15A-801. Subpoena for witness.

Statute text

The presence of a person as a witness in a criminal proceeding may be obtained by subpoena, which must be issued and served in the manner provided in Rule 45 of the Rules of Civil Procedure, G.S. 1A-1, except that subdivision (2) of subsection (b) of the rule does not apply to subpoenas issued under this section.  

CASE NOTES

Right to compulsory process is not absolute, and a state may require that a defendant requesting such process at state expense establish some colorable need for the person to be summoned, lest the right be abused by those who would make frivolous requests. State v. House, 295 N.C. 189, 244 S.E.2d 654 (1978).  

§ 15A-802. Subpoena for the production of documentary evidence.

Statute text

The production of records, books, papers, documents, or tangible things in a criminal proceeding may be obtained by subpoena which must be issued and served in the manner provided in Rule 45 of the Rules of Civil Procedure, G.S. 1A-1, except that subdivision (2) of subsection (b) of the rule does not apply to subpoenas issued under this section.  

CASE NOTES

Subpoenas are not available by statute until an action has been commenced. In re Superior Court Order, 70 N.C. App. 63, 318 S.E.2d 843 (1984), rev'd on other grounds, 315 N.C. 378, 338 S.E.2d 307 (1986).  

Person named in the subpoena duces tecum merely authenticates the records produced. State v. Richardson, 59 N.C. App. 558, 297 S.E.2d 921 (1982), rev'd in part and aff'd in part, 308 N.C. 470, 302 S.E.2d 799 (1983).  

Documents Relating to Offer of Reward. - This section governs motions to produce documents relating to the offer of a reward. State v. Bowden, 290 N.C. 702, 228 S.E.2d 414 (1976).  

Corporations have never possessed the kind of protection under U.S. Const., Amend. IV accorded to persons and their homes. Corporations' special status as creatures of the State exposes them to exhaustive State scrutiny in exchange for the privilege of State recognition. In re Superior Court Order, 70 N.C. App. 63, 318 S.E.2d 843 (1984), rev'd on other grounds, 315 N.C. 378, 338 S.E.2d 307 (1986).  

§ 15A-803. Attendance of witnesses.

Statute text

(a)  Material Witness Order Authorized. - A judge may issue an order assuring the attendance of a material witness at a criminal proceeding. This material witness order may be issued when there are reasonable grounds to believe that the person whom the State or a defendant desires to call as a witness in a pending criminal proceeding possesses information material to the determination of the proceeding and may not be amenable or responsive to a subpoena at a time when his attendance will be sought.  

(b)  When Order Issued. - A material witness order may be issued by a judge of superior court at any time after the initiation of criminal proceedings. A judge of district court may issue a material witness order only at the time that a defendant is bound over to superior court at a probable-cause hearing.  

(c)  How Long Effective. - A material witness order remains in effect during the period indicated in the order by the issuing judge unless it is sooner modified or vacated by a judge of superior court. In no event may a material witness order which provides for incarceration of the material witness be issued for a period longer than 20 days, but upon review a superior court judge in his discretion may renew an order one or more times for periods not to exceed five days each.  

(d)  Procedure. - A material witness order may be obtained upon motion supported by affidavit showing cause for its issuance. The witness must be given reasonable notice, opportunity to be heard and present evidence, and the right of representation by counsel at a hearing on the motion. Counsel for a material witness may be appointed and compensated in the same manner as counsel for an indigent defendant. Appointment of counsel shall be in accordance with rules adopted by the Office of Indigent Defense Services. The order must be based on findings of fact supporting its issuance.  

(e)  Order. - If the court makes a material witness order:  

(1) It may direct release of the witness in the same manner that a defendant may be released under G.S. 15A-534.  

(2) It may direct the detention of the witness.  

(f)  Modification or Vacation. - A material witness order may be modified or vacated by a judge of superior court upon a showing of new or changed facts or circumstances by the witness, the State, or any defendant.  

(g)  Securing Attendance or Custody of Material Witness. - The witness may be required to attend the hearing by subpoena, or if the court considers it necessary, by order for arrest. An order for arrest also may be issued if it becomes necessary to take the witness into custody after issuance of a material witness order.  

OFFICIAL COMMENTARY

Former statutes provided for a witness to be placed under bond at a preliminary hearing (G.S. 15-97), and for him to be placed in jail if he failed to post bond (G.S. 15-127). This section specifies the grounds for the entry of a new "material witness order" under which a witness can be held in custody, and provides for bail.  

CASE NOTES

Discretion of Court. - The use of the term "may" suggests that the granting or denial of a motion for a material witness order is a matter committed largely to the discretion of the judge. Such discretion must, however, be exercised in a manner not inconsistent with guaranty under U.S. Const., Amend. VI that a criminal defendant be afforded "compulsory process for obtaining witnesses in his favor." State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

A trial judge may not exercise his discretion to issue an order to secure the attendance of a material witness in a manner inconsistent with the guarantee under U.S. Const., Amend. VI that an accused be afforded compulsory process for obtaining witnesses in his favor. State v. Coen, 78 N.C. App. 778, 338 S.E.2d 784 (1986).  

The trial court did not abuse its discretion and did not violate defendant's right to compulsory process in denying motion to issue an order under subsection (d) of this section, where defense counsel was dilatory in advising the court of any problem he was having with witness. State v. Coen, 78 N.C. App. 778, 338 S.E.2d 784 (1986).  

The court properly declined to subpoena certain witnesses where the pro se defendant was unable to provide any information to the court as to the anticipated testimony of 11 individuals on the witness list, including a district attorney, a judge, two other attorneys, and various law enforcement officers. State v. Love, 131 N.C. App. 350, 507 S.E.2d 577 (1998), aff'd, 350 N.C. 586, 516 S.E.2d 382 (1999).  

Limitations on Authority to Compel Attendance. - There are well recognized limitations on the authority of a state court to compel the attendance of witnesses who are not residents of the state, not present therein and who lack any contact therewith. That such limitations are of constitutional stature may be inferred from the United States Supreme Court's opinions. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

Court May Refrain from Issuing Ineffectual Process. - The trial judge's denial of the defendant's motion for material witness orders to compel the attendance of New York residents who had no contact with North Carolina did not infringe upon the defendant's right under U.S. Const., Amend. VI to compulsory process for obtaining witnesses in his favor. A state court need not engage in the futile issuance of ineffectual process in order to satisfy the requirements of U.S. Const., Amend. XIV. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

Residents of Other States. - The General Assembly, in enacting this section, did not seek to confer upon judges of this State the novel and seemingly unconstitutional authority to issue material witness orders to compel the attendance of New York residents who have no contact with this jurisdiction. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

Burden on Accused. - An accused may not place the burden on the officers of the law and the court to see that he procures the attendance of witnesses and makes preparation for his defense. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

No Duty to Suggest Alternative Procedure to Defendant. - Where the trial court properly denied defendant's request under this section for a material witness order to compel attendance of witnesses from New York, the court was under no duty to search the statutes and suggest to defense counsel that G.S. 15A-813 might provide a procedure for obtaining the result which he sought, but could not obtain, under this section. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

Effect of Failure to Request Material Witness Order on Appeal. - The defendant waived his right to raise on appeal the trial court's failure to ensure the presence of a defense witness, where after hearing the trial court's statements concerning the absence of the witness, the defense did not request a recess, move for a continuance, or request the issuance of a material witness order. State v. Smith, 130 N.C. App. 71, 502 S.E.2d 390 (1998).  

§ 15A-804. Voluntary protective custody.

Statute text

(a)  Upon request of a witness, a judge of superior court may determine whether he is a material witness, and may order his protective custody. The order may provide for confinement, custody in other than a penal institution, release to the custody of a law-enforcement officer or other person, or other provisions appropriate to the circumstances.  

(b)  A person having custody of the witness may not release him without his consent unless directed to do so by a superior court judge, or unless the order so provides.  

(c)  The issuance of either a material witness order or an order for voluntary protective custody does not preclude the issuance of the other order.  

(d)  An order for voluntary protective custody may be modified or vacated as appropriate by a superior court judge upon the request of the witness or upon the court's own motion.  

OFFICIAL COMMENTARY

Although it may seem farfetched in North Carolina, the basis for this section sprang from the fear that members of organized crime might attempt to obtain the release of a witness who would prefer to remain in custody.  

§ 15A-805. Securing attendance of witnesses confined in institutions within the State.

Statute text

(a)  Upon motion of the State or any defendant, the judge of a court in which a criminal proceeding is pending must, for good cause shown, enter an order requiring that any person confined in an institution in this State be produced and compelled to attend as a witness in the action or proceeding.  

(b)  If the witness is confined pursuant to another pending criminal proceeding, and the judge determines that the production of the witness would result in an unreasonable interference with the conduct of the prior proceeding, he may deny the order. If an order for production is issued, a judge or justice of the appellate division of the General Court of Justice may, upon application of a defendant or prosecutor in the other district for good cause shown, vacate the order for production.  

(c)  The costs of production of the witness are assessed as are other witness fees.  

OFFICIAL COMMENTARY

This section replaces the old "habeas corpus ad testificandum" with a simple motion and order for the production of a prisoner (or other person confined in an institution). If a conflict arises between two cases, and it cannot be resolved at the trial level, provision is made for resort to the appellate division. The statutes in Article 8, Chapter 17 of the General Statutes are left untouched because of their preexisting applicability to other proceedings.  

CASE NOTES

This section does not require that affidavits be submitted to show good cause; neither must a witness have testified in a previous trial in order to be subject to production as a witness for any other given trial. However, a trial judge has the duty to supervise and control the course and conduct of a trial, and in order to discharge that duty he is invested with broad discretionary powers. State v. Rankin, 312 N.C. 592, 324 S.E.2d 224 (1985).  
§ 15A-811. Definitions.

Statute text

The word "state" shall include any territory of the United States and District of Columbia.  

The word "summons" shall include a subpoena, order or other notice requiring the appearance of a witness.  

"Witness" as used in this Article shall include a person whose testimony is desired in any proceeding or investigation by a grand jury or in a criminal action, prosecution or proceeding.  

CASE NOTES

Constitutionality. - The Uniform Act to secure attendance of witnesses from without a state in criminal proceedings is constitutional. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

Article is available to the defense as well as the prosecution. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

This Article gives the trial court the means to compel a nonresident witness to attend and testify at criminal proceedings in this State. State v. Cyrus, 60 N.C. App. 774, 300 S.E.2d 58 (1983).  

Under this Article, the officers and the court have a duty to see that defendant has an opportunity for securing material witnesses. They are placed under no burden to demand that he do so. State v. Cyrus, 60 N.C. App. 774, 300 S.E.2d 58 (1983).  

The North Carolina Supreme Court has identified three questions which are presented for review when a party attempts to invoke this Article's procedures: (1) whether the defendant has made an adequate showing that the prospective witness' testimony is material; (2) whether the defendant has adequately designated the witness' location; and (3) whether the trial judge's discretion to grant the motion was exercised in accord with the guarantee under U.S. Const., Amend. VI that the accused be afforded compulsory process for obtaining witnesses in his favor. State v. Cyrus, 60 N.C. App. 774, 300 S.E.2d 58 (1983).  

A trial judge must not issue a material witness order in a manner inconsistent with U.S. Const., Amend. VI. State v. Cyrus, 60 N.C. App. 774, 300 S.E.2d 58 (1983).  

Waiver. - While the right to compulsory process is a fundamental right and neither the statute nor the Constitution prescribes time limits within which to exercise that right, rights can be waived. State v. Cyrus, 60 N.C. App. 774, 300 S.E.2d 58 (1983).  

An accused may not be less than diligent in his own behalf in preparing for trial. He may not place the burden on the officers of the law and the court to see that he procures the attendance of witnesses and makes preparation for his defense. But the officers and the court have a duty to see that he has opportunity for so doing. State v. Cyrus, 60 N.C. App. 774, 300 S.E.2d 58 (1983).  

§ 15A-812. Summoning witness in this State to testify in another state.

Statute text

If a judge of a court of record in any state which by its laws has made provision for commanding persons within that state to attend and testify in this State certifies, under the seal of such court, that there is a criminal prosecution pending in such court, or that a grand jury investigation has commenced or is about to commence, that a person being within this State is a material witness in such prosecution, or grand jury investigation, and that his presence will be required for a specified number of days, upon presentation of such certificate to any judge of a court of record in the county in which such person is, such judge shall fix a time and place for a hearing, and shall make an order directing the witness to appear at a time and place certain for the hearing.  

If at a hearing the judge determines that the witness is material and necessary, that it will not cause undue hardship to the witness to be compelled to attend and testify in the prosecution or a grand jury investigation in the other state, and that the laws of the state in which the prosecution is pending, or grand jury investigation has commenced or is about to commence, and of any other state through which the witness may be required to pass by ordinary course of travel, will give to him protection from arrest and the service of civil and criminal process, he shall issue a summons, with a copy of the certificate attached, directing the witness to attend and testify in the court where the prosecution is pending, or where a grand jury investigation has commenced or is about to commence, at a time and place specified in the summons. In any such hearing the certificate shall be prima facie evidence of all the facts stated therein.  

If said certificate recommends that the witness be taken into immediate custody and delivered to an officer of the requesting state to assure his attendance in the requesting state, such judge may, in lieu of notification of the hearing, direct that such witness be forthwith brought before him for said hearing; and the judge at the hearing, being satisfied of the desirability of such custody and delivery, for which determination the certificate shall be prima facie proof of such desirability may, in lieu of issuing subpoena or summons, order that said witness be forthwith taken into custody and delivered to an officer of the requesting state.  

If the witness, who is summoned as above provided, after being paid or tendered by some properly authorized person the sum of ten cents (10›) a mile for each mile by the ordinary traveled route to and from the court where the prosecution is pending and five dollars ($5.00) for each day that he is required to travel and attend as a witness, fails without good cause to attend and testify as directed in the summons, he shall be punished in the manner provided for the punishment of any witness who disobeys a summons issued from a court of record in this State.  

CASE NOTES

Evidence Insufficient to Show Witness Not a Material Witness. - Where the trial court failed to make findings of fact or conclusions of law, there was insufficient competent evidence to support the trial court's order finding that individual sought to be subpoenaed from out-of-state was not a material witness and that enforcement of the subpoena duces tecum would cause an undue hardship to her. In re McKinny, 462 S.E.2d 530 (1995).  

§ 15A-813. Witness from another state summoned to testify in this State.

Statute text

If a person in any state which by its laws has made provision for commanding persons within its borders to attend and testify in criminal prosecutions, or grand jury investigations commenced or about to commence in this State, is a material witness in a prosecution pending in a court of record in this State, or in a grand jury investigation which has commenced or is about to commence, a judge of such court may issue a certificate under the seal of the court, stating these facts and specifying the number of days the witness will be required. Said certificate may include a recommendation that the witness be taken into immediate custody and delivered to an officer of this State to assure his attendance in this State. This certificate shall be presented to a judge of a court of record in the county in which the witness is found.  

If the witness is summoned to attend and testify in this State he shall be compensated at the rate allowed to State officers and employees by subdivisions (1) and (2) of G.S. 138-6(a) for each mile by the ordinary traveled route to and from the court where the prosecution is pending, and five dollars ($5.00) for each day that he is required to travel and attend as a witness. A witness who has appeared in accordance with the provisions of the summons shall not be required to remain within this State a longer period of time than the period mentioned in the certificate unless otherwise ordered by the court. If such a witness is required to appear more than one day, he is also entitled to reimbursement for actual expenses incurred for lodging and meals, not to exceed the maximum currently authorized for State employees when traveling in the State. If such witness, after coming into this State, fails without good cause to attend and testify as directed in the summons, he shall be punished in the manner provided for the punishment of any witness who disobeys a summons issued from a court of record in this State.  

CASE NOTES

Defendant Has Burden of Procuring Attendance. - An accused may not place the burden on the officers of the law and the court to see that he procures the attendance of witnesses and makes preparation for his defense. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

Absence of Witness as Grounds for Continuance. - Ordinarily, the absence of a witness who could have been served with a subpoena does not constitute grounds for continuance. State v. Lee, 293 N.C. 570, 238 S.E.2d 299 (1977).  

No Duty to Suggest Procedures to Defendant. - Where the trial court properly denied defendant's request under G.S. 15A-803 for a material witness order to compel attendance of witnesses from New York, the court was under no duty to search the statutes and suggest to defense counsel that this section might provide a procedure for obtaining the result which he sought, but could not obtain, under G.S. 15A-803. State v. Tindall, 294 N.C. 689, 242 S.E.2d 806 (1978).  

§ 15A-814. Exemption from arrest and service of process.

Statute text

If a person comes into this State in obedience to a summons directing him to attend and testify in this State he shall not, while in this State pursuant to such summons, be subject to arrest or the service of process, civil or criminal, in connection with matters which arose before his entrance into this State under the summons.  

If a person passes through this State while going to another state in obedience to a summons to attend and testify in that state, or while returning therefrom, he shall not while so passing through this State be subject to arrest or the service of process, civil or criminal, in connection with matters which arose before his entrance into this State under the summons.  

CASE NOTES

Exemption from Service Is Personal Privilege. - The privilege of claiming an exemption from service of civil process granted by this section is personal. The service is not void. It is merely voidable, and, until the defendant elects to exercise his privilege by claiming his exemption and establishing his nonresidence, the service is binding. Thrush v. Thrush, 246 N.C. 114, 97 S.E.2d 472 (1957), decided under former law.  

Nonresident defendant while in the State in compliance with conditions of a bail bond is not exempt from the service of process. Hare v. Hare, 228 N.C. 740, 46 S.E.2d 840 (1948), decided under former law.  

Decisions That Nonresident Exempt from Process Held Res Judicata in Subsequent Proceeding. - In an action against the driver of a car upon whom service of summons was had while he was in the State in obedience to a summons from a coroner to testify at an inquest, motion to vacate the service was allowed upon the court's finding from the evidence that defendant was a nonresident and that therefore he was exempt from service of process in connection with matters which arose before his entrance into the State in obedience to the coroner's summons. In a subsequent action arising out of the same collision, brought in another county by the administrator of a party killed in the collision, service was had upon the defendant at the same time and in the same manner. It was held that the prior adjudication that defendant was a nonresident and was exempt from service under this section was in the nature of a judgment in rem and is res judicata as to the status and residence of the defendant, and is binding upon the administrator under the maxim res judicata pro veritate accipitur, and the holding of the court in the second action upon substantially the same evidence that defendant was a resident of this State and that the service of summons on him was valid must be reversed on appeal even though supported by evidence. Current v. Webb, 220 N.C. 425, 17 S.E.2d 614 (1941), decided under former law.  

§ 15A-815. Uniformity of interpretation.

Statute text

This Article shall be so interpreted and construed as to effectuate its general purpose to make uniform the law of the states which enact it.  

§ 15A-816. Title of Article.

Statute text

This Article may be cited as "Uniform Act to Secure the Attendance of Witnesses from without a State in Criminal Proceedings."  

§ 15A-821. Securing attendance of prisoner in this State as witness in proceeding outside the State.

Statute text

(a)  If a judge of a court of general jurisdiction in any other state, which by its laws has made provision for commanding a prisoner within that state to attend and testify in this State, certifies under the seal of that court that there is a criminal prosecution pending in the court or that a grand jury investigation has commenced, and that a person confined in an institution under the control of the State Department of Correction of North Carolina, other than a person confined as criminally insane, is a material witness in the prosecution or investigation and that his presence is required for a specified number of days, upon presentment of the certificate to a superior court judge in the superior court district or set of districts as defined in G.S. 7A-41.1 where the person is confined, upon notice to the Attorney General, the judge must fix a time and place for a hearing and order the person having custody of the prisoner to produce him at the hearing.  

(b)  If at the hearing the judge determines that the prisoner is a material and necessary witness in the requesting state, the judge must order that the prisoner attend in the court where the prosecution or investigation is pending, upon such terms and conditions as the judge prescribes, including among other things, provision for the return of the prisoner at the conclusion of his testimony, proper safeguard for his custody, and proper financial reimbursement or other payment, including payment in advance, by the demanding jurisdiction for all expenses incurred in the production and return of the prisoner.  

(c)  The Attorney General may, as agent for the State of North Carolina, enter into such agreements with the demanding jurisdiction as necessary to ensure proper compliance with the order of the court.  

§ 15A-822. Securing attendance of prisoner outside the State as witness in proceeding in the State.

Statute text

(a)  When  

(1) A criminal action or proceeding is pending in a court of this State, and  

(2) There is reasonable cause to believe that a person confined in a correctional institution or prison of another state, other than a person confined as mentally ill, possesses information material to such criminal action or proceeding, and  

(3) The attendance of the person as a witness in such proceeding is desired by a party thereto, and  

(4) The state in which such person is confined possesses a statute equivalent to G.S. 15A-821, the court in which such proceeding is pending may issue a certificate under the seal of the court, certifying all such facts and certifying that the attendance of the person as a witness in such court is required for a specified number of days.  

(b)  The certificate may be issued upon application of either the State or a defendant setting forth the facts specified in subsection (a).  

(c)  Upon issuing such a certificate, the court may cause it to be delivered to a court of such other state which is authorized to initiate or undertake action for the delivery of such prisoners to this State as witnesses.  

§ 15A-823. Securing attendance of prisoner in federal institution as witness in proceeding in the State.

Statute text

(a)  When  

(1) A criminal proceeding is pending in a court of this State; and  

(2) There is reasonable cause to believe that a person confined in a federal prison or other federal custody, either within or outside this State, possesses information material to such criminal proceeding; and  

(3) His attendance as a witness in such action or proceeding is desired by a party thereto, the court may issue a certificate, known as a writ of habeas corpus ad testificandum, addressed to the Attorney General of the United States certifying all such facts and requesting the Attorney General of the United States to cause the attendance of such person as a witness in such court for a specified number of days under custody of a federal public servant.  

(b)  The certificate may be issued upon application of either the State or a defendant, setting forth the facts specified in subsection (a).  

(c)  Upon issuing the certificate, the court may cause it to be delivered to the Attorney General of the United States or to his representative authorized to entertain the request.  

§ 15A-824. Definitions.

As used in this Article, unless the context clearly requires otherwise:  

(1) "Crime" means a felony or serious misdemeanor as determined in the sole discretion of the district attorney, except those included in Article 46 of this Chapter, or any act committed by a juvenile that, if committed by a competent adult, would constitute a felony or serious misdemeanor.  

(2) "Family member" means a spouse, child, parent or legal guardian, or the closest living relative.  

(3) "Victim" means a person against whom there is probable cause to believe a crime has been committed.  

(4) "Witness" means a person who has been or is expected to be summoned to testify for the prosecution in a criminal action concerning a felony, or who by reason of having relevant information is subject to being called or is likely to be called as a witness for the prosecution in such an action, whether or not an action or proceeding has been commenced.  

§ 15A-825. Treatment due victims and witnesses.

Statute text

To the extent reasonably possible and subject to available resources, the employees of law-enforcement agencies, the prosecutorial system, the judicial system, and the correctional system should make a reasonable effort to assure that each victim and witness within their jurisdiction:  

(1) Is provided information regarding immediate medical assistance when needed and is not detained for an unreasonable length of time before having such assistance administered.  

(2) Is provided information about available protection from harm and threats of harm arising out of cooperation with law-enforcement prosecution efforts, and receives such protection.  

(2a) Is provided information that testimony as to one's home address is not relevant in every case, and that the victim or witness may request the district attorney to raise an objection should he/she deem it appropriate to this line of questioning in the case at hand.  

(3) Has any stolen or other personal property expeditiously returned by law-enforcement agencies when it is no longer needed as evidence, and its return would not impede an investigation or prosecution of the case. When feasible, all such property, except weapons, currency, contraband, property subject to evidentiary analysis, and property whose ownership is disputed, should be photographed and returned to the owner within a reasonable period of time of being recovered by law-enforcement officials.  

(4) Is provided appropriate employer intercession services to seek the employer's cooperation with the criminal justice system and minimize the employee's loss of pay and other benefits resulting from such cooperation whenever possible.  

(5) Is provided, whenever practical, a secure waiting area during court proceedings that does not place the victim or witness in close proximity to defendants and families or friends of defendants.  

(6) Is informed of the procedures to be followed to apply for and receive any appropriate witness fees or victim compensation.  

(6a) Is informed of the right to be present throughout the entire trial of the defendant, subject to the right of the court to sequester witnesses.  

(7) Is given the opportunity to be present during the final disposition of the case or is informed of the final disposition of the case, if he has requested to be present or be informed.  

(8) Is notified, whenever possible, that a court proceeding to which he has been subpoenaed will not occur as scheduled.  

(9) Has a victim impact statement prepared for consideration by the court.  

(9a) Prior to trial, is provided information about plea bargaining procedures and is told that the district attorney may recommend a plea bargain to the court.  

(10) Is informed that civil remedies may be available and that statutes of limitation apply in civil cases.  

(11) Upon the victim's written request, is notified before a proceeding is held at which the release of the offender from custody is considered, if the crime for which the offender was placed in custody is a Class G or more serious felony.  

(12) Upon the victim's written request, is notified if the offender escapes from custody or is released from custody, if the crime for which the offender was placed in custody is a Class G or more serious felony.  

(13) Has family members of a homicide victim offered all the guarantees in this section, except those in subdivision (1).  

Nothing in this section shall be construed to create a cause of action for failure to comply with its requirements.  

CASE NOTES

In Camera Hearing with Victim. - The trial courts should exercise extreme caution in conducting in camera hearings and insure that all information received by the court relating to punishment is made known to the defendant and his counsel and that he be given the opportunity to explain or refute it. State v. Midyette, 87 N.C. App. 199, 360 S.E.2d 507 (1987), aff'd, 322 N.C. 108, 366 S.E.2d 440 (1988).  

Sympathy for Victims, Not Bias. - The trial judge's comment that "the court system needs to become [victims'] friends, not their enemy" did not manifests a bias against defendant but rather illustrated an affinity for the use of victim impact statements, a procedure specifically endorsed by North Carolina's statutes. State v. Hendricks, 138 N.C. App. 668, 531 S.E.2d 896 (2000).  

Use of Victim Impact Statements at Sentencing Hearings. - Victim impact statements may be used at sentencing hearings, except in capital cases. State v. Phillips, 325 N.C. 222, 381 S.E.2d 325 (1989).  

Victim's or Witness' View of Evidence Has No Proper Place in Impact Statement. - What a victim or a witness thinks the evidence in a case shows or what the defendant's punishment should be is not an effect of crime, but advocacy, and such thoughts have no place in a proper impact statement, but holding that statements by victim's sisters on Victim Impact Statement forms as to the sentence which they believed defendant should receive were harmless under the circumstances. State v. Jackson, 91 N.C. App. 124, 370 S.E.2d 687 (1988).  

Introduction of Victim Impact Statements Not Prejudicial. - Where court found no aggravating factor based on evidence adduced by victim impact statements introduced at defendant's sentencing hearing, defendant was shown the statements at the hearings and objected to their admission but did not move for a continuance to seek evidence in rebuttal or to issue subpoenas for the persons who made the statements, and the matters contained in the statements had been brought to the court's attention during the actual trial, defendant failed to show how he was prejudiced by introduction of the statements. State v. Phillips, 325 N.C. 222, 381 S.E.2d 325 (1989).  

The trial court properly admitted a victim impact statement into evidence at a sentencing hearing for second-degree murder, where the trial court found no aggravating factors based on the statement, and where defendant failed to show that the result of the hearing would have been materially more favorable to him had the statements not been admitted. State v. Rice, 129 N.C. App. 715, 501 S.E.2d 665 (1998), cert. denied, 349 N.C. 374, 525 S.E.2d 189 (1998).  

§ 15A-826. Assistants for administrative and victim and witness services.

Statute text

In addition to providing administrative and legal support to the district attorney's office, assistants for administrative and victim and witness services are responsible for coordinating efforts within the law-enforcement and judicial systems to assure that each victim and witness is treated in accordance with this Article.  

§ 15A-827. Scope.

Statute text

This Article does not create any civil or criminal liability on the part of the State of North Carolina or any criminal justice agency, employee, or volunteer. 

§ 15A-1001. No proceedings when defendant mentally incapacitated; exception.

Statute text

(a)  No person may be tried, convicted, sentenced, or punished for a crime when by reason of mental illness or defect he is unable to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings, or to assist in his defense in a rational or reasonable manner. This condition is hereinafter referred to as "incapacity to proceed."  

(b)  This section does not prevent the court from going forward with any motions which can be handled by counsel without the assistance of the defendant.  
CASE NOTES

Competency Evaluation Does Not Implicate Confrontation Rights. - The competency determination does not implicate defendant's state constitutional confrontation rights and does not have a substantial relation to his opportunity to defend; in fact, the competency evaluation is to ensure that a defendant is able to understand the nature and object of the proceedings against him before he is tried, convicted, sentenced, or punished for a crime. State v. Davis, 349 N.C. 1, 506 S.E.2d 455 (1998), cert. denied, 526 U.S. 1161, 119 S. Ct. 2053, 144 L. Ed. 2d 219 (1999).  

Competency hearings do not implicate a defendant's confrontation rights and they do not have a substantial relation to his opportunity to defend. Therefore, whether or not defendant was competent at a retrospective competency hearing did not implicate his constitutional or statutory rights and it was proper to conduct the hearing without determining his competency. State v. McRae, - N.C. App.  - , 594 S.E.2d 71 (2004).  

Purpose of Subsection (a). - Subsection (a) of this section expresses a legislative intent to alter the existing case law governing the determination of whether a defendant is mentally incapable of proceeding to trial. State v. Jenkins, 300 N.C. 578, 268 S.E.2d 458 (1980).  

This section is only concerned with defendant's mental capacity to proceed, rather than physical illness. State v. Bacon, 326 N.C. 404, 390 S.E.2d 327 (1990).  

The objective of this section and G.S. 15A-1002 is to ensure that a defendant will not be tried or punished while mentally incapacitated. State v. Aytche, 98 N.C. App. 358, 391 S.E.2d 43 (1990).  

No Minimum Observation Period Required. - G.S. 15A-1002 did not set a minimum observation period in connection with a competency determination, and there was no error in finding defendant competent to stand trial based on a psychiatrist's examination of defendant which lasted only one hour and 40 minutes. State v. Robertson, 161 N.C. App. 288, 587 S.E.2d 902 (2003).  

Test for capacity to stand trial is whether a defendant has capacity to comprehend his position, to understand the nature of the proceedings against him, to conduct his defense in a rational manner and to cooperate with his counsel so that any available defense may be interposed. State v. Jackson, 302 N.C. 101, 273 S.E.2d 666 (1981).  

As set out in this section, the test of a defendant's mental capacity to stand trial is whether by reason of mental illness or defect the defendant is unable to understand the nature and object of the proceedings against him, to comprehend his own situation in reference to the proceedings, or to assist in his defense in a rational or reasonable manner. State v. McCoy, 303 N.C. 1, 277 S.E.2d 515 (1981).  

State v. Avery, 315 N.C. 1, 337 S.E.2d 786 (1985) and State v. Cooper, 286 N.C. 549, 213 S.E.2d 305 (1975), establish the proposition that a defendant does not have to be at the highest stage of mental alertness to be competent to be tried; so long as a defendant can confer with his or her attorney so that the attorney may interpose any available defenses for him or her, the defendant is able to assist his or her defense in a rational manner. State v. Shytle, 323 N.C. 684, 374 S.E.2d 573 (1989).  

No Constitutional Right to Have Counsel Present. - A capital murder defendant had no constitutional right to have counsel present during his competency evaluation. State v. Davis, 349 N.C. 1, 506 S.E.2d 455 (1998), cert. denied, 526 U.S. 1161, 119 S. Ct. 2053, 144 L. Ed. 2d 219 (1999).  

Specific Finding of Ability to Cooperate with Counsel Not Required. - Subsection (a) of this section clearly sets forth in the disjunctive three tests of mental incapacity to proceed, and the failure to meet any one would suffice to bar criminal proceedings against a defendant. The statute does not, however, require the trial judge to make a specific finding that defendant is able to cooperate with his counsel to the end that any available defense may be interposed. State v. Jenkins, 300 N.C. 578, 268 S.E.2d 458 (1980).  

Lay Witness May Testify on Capacity to Proceed. - Where, in support of her motion before arraignment to determine her capacity to proceed to trial, defendant called two witnesses who had opportunity to observe defendant during her incarceration, one witness would have testified that after close and repeated observations of defendant she held opinion that defendant was unable to comprehend what was "going on" and could not assist in her own defense, and another witness testified for record that after observing defendant "most every day" after her incarceration his opinion was that defendant was "not capable" of assisting in her defense, testimony should have been admitted and considered by trial judge on the issue of defendant's capacity to proceed to trial and his failure to consider it constituted error. State v. Silvers, 323 N.C. 646, 374 S.E.2d 858 (1989).  

Incapacity to Enter Guilty Plea. - If a defendant is incompetent to stand trial, he is also incompetent to enter a voluntary, knowledgeable guilty plea. Meeks v. Smith, 512 F. Supp. 335 (W.D.N.C. 1981).  

Burden of Persuasion. - Defendant had the burden of persuasion on his motion under this section. State v. Jacobs, 51 N.C. App. 324, 276 S.E.2d 482 (1981); State v. Baker, 312 N.C. 34, 320 S.E.2d 670 (1984).  

Question of defendant's capacity is within the trial judge's discretion and his determination thereof, if supported by the evidence, is conclusive on appeal. State v. Reid, 38 N.C. App. 547, 248 S.E.2d 390 (1978), cert. denied, 296 N.C. 588, 254 S.E.2d 31 (1979).  

Appellate court was bound by trial court's findings of fact as to defendant's competency to stand trial pursuant to G.S. 15A-1001, where the findings were supported by the evidence; although the record revealed that defendant had contracted bacterial meningitis as a baby and had a subnormal mental capacity, expert testimony indicated that he could comprehend his situation and provide meaningful assistance to his defense. State v. Mahatha, 157 N.C. App. 183, 578 S.E.2d 617 (2003).  

As Is Necessity for Formal Inquiry. - Ordinarily, it is within the trial court's discretion to determine whether circumstances brought to its attention require a formal inquiry as to whether a defendant has sufficient mental capacity to plead to the indictment and to conduct a rational defense. State v. McGee, 56 N.C. App. 614, 289 S.E.2d 616 (1982).  

Conclusiveness of Findings on Appeal. - When the trial judge determines the question of a defendant's capacity without a jury, the court's findings of fact, if supported by the evidence, are conclusive on appeal. State v. McCoy, 303 N.C. 1, 277 S.E.2d 515 (1981).  

The court's findings of fact as to defendant's mental capacity are conclusive on appeal if supported by the evidence. State v. Baker, 312 N.C. 34, 320 S.E.2d 670 (1984).  

Where there was nothing in the record to suggest that defendant suffered from any "mental illness or defect" as specified in subsection (a) of this section, the trial court had no obligation, ex mero motu, to conduct any inquiry on the subject. State v. Carroll, 317 N.C. 136, 343 S.E.2d 869 (1986).  

Defendant, who had undergone brain surgery to remove a self-inflicted bullet, which surgery necessitated the removal of the entire left frontal lobe of his brain and a small portion of the right frontal lobe, was competent to stand trial and to assist in his defense, notwithstanding a memory impairment resulting from organic brain damage or repression. State v. Avery, 315 N.C. 1, 337 S.E.2d 786 (1985).  

Defendant, who as a result of a self-inflicted gunshot wound to the head and resulting surgery, had suffered damage to her brain which impaired her emotional response to situations in which she found herself, was competent to make a valid confession and stand trial where there was evidence that defendant had an I.Q. within the normal range and that she knew what the charges were and what could happen to her if she was convicted; if this did not worry or upset her because of her altered mental condition, it did not mean she did not understand these facts, and the court could find from this and other evidence that the defendant understood the nature and object of the proceedings against her and could comprehend her own situation in reference to the proceedings. State v. Shytle, 323 N.C. 684, 374 S.E.2d 573 (1989).  

Mentally Ill Defendant Competent to Stand Trial. - Defendant was competent to stand trial despite his mental illness where three experts testified that defendant understood the nature of the proceedings against him; one expert opined that defendant was capable of assisting in his own defense, one testified that defendant's delusions impaired his ability to assist in his defense, in that defendant was "reluctant" and "emotionally unable" to provide his counsel with the names of potential witnesses, and the third offered no opinion as to defendant's ability to assist in his defense. State v. Pratt, 152 N.C. App. 694, 568 S.E.2d 276 (2002).  

Defendant on Medication Held Competent. - A capital murder defendant held competent to proceed to trial, where the court-appointed forensic psychologist testified that, although the defendant initially was not competent to proceed, he appeared to be doing well on his medications about one month later, that he understood the difference between competency and insanity, he understood the nature and extent of the charges against him, and he could assist his attorneys in his defense. State v. Davis, 349 N.C. 1, 506 S.E.2d 455 (1998), cert. denied, 526 U.S. 1161, 119 S. Ct. 2053, 144 L. Ed. 2d 219 (1999).  

Appellate court rejected defendant's argument that defendant's failure to take his Prozac, an antidepressant, for two weeks prior to the entry of plea, would "nullify" the expert opinion that defendant was competent to stand trial and understood the proceedings. State v. Ager, 152 N.C. App. 577, 568 S.E.2d 328 (2002), appeal dismissed, 356 N.C. 616, 575 S.E.2d 29 (2002).  

Defendant's voluntary use of drugs during her trial did not warrant the order of a new trial where the record otherwise showed her to have been competent. State v. Harding, 110 N.C. App. 155, 429 S.E.2d 416 (1993).  

Defendant's Attitude. - The trial court could properly find that defendant did not suffer from a mental incapacity where his attitude, rather than a mental illness or defect, prevented him from assisting in his own defense. State v. Brown, 339 N.C. 426, 451 S.E.2d 181 (1994), cert. denied, 516 U.S. 825, 116 S. Ct. 90, 133 L. Ed. 2d 46 (1995).  

Retrospective Determination of Competency. - Once a convicted defendant is remanded under the remedy of a retrospective determination of his competency, competency is determined under the appropriate standards in G.S. 15A-1001(a), and it is the defendant's burden of proof to show that he lacked the capacity to proceed; there was sufficient competent evidence that defendant was properly adjudicated in a retrospective competency hearing to have been to have been competent to stand trial on a conviction for murder where: (1) his psychiatric evaluations indicated he was competent as long as he was on medication; (2) he was on medication during the trial; and (3) defendant's counsel raised no question of his competency during the trial, thus presenting defendant as competent. State v. McRae, - N.C. App.  - , 594 S.E.2d 71 (2004).  

§ 15A-1002. Determination of incapacity to proceed; evidence; temporary commitment; temporary orders.

Statute text

(a)  The question of the capacity of the defendant to proceed may be raised at any time on motion by the prosecutor, the defendant, the defense counsel, or the court. The motion shall detail the specific conduct that leads the moving party to question the defendant's capacity to proceed.  

(b)  When the capacity of the defendant to proceed is questioned, the court shall hold a hearing to determine the defendant's capacity to proceed. If an examination is ordered pursuant to subdivision (1) or (2) of this subsection, the hearing shall be held after the examination. Reasonable notice shall be given to the defendant and prosecutor, and the State and the defendant may introduce evidence. The court:  

(1) May appoint one or more impartial medical experts, including forensic evaluators approved under rules of the Commission for Mental Health, Developmental Disabilities, and Substance Abuse Services, to examine the defendant and return a written report describing the present state of the defendant's mental health; reports so prepared are admissible at the hearing and the court may call any expert so appointed to testify at the hearing; any expert so appointed may be called to testify at the hearing by the court at the request of either party; or  

(2) In the case of a defendant charged with a misdemeanor only after the examination pursuant to subsection (b)(1) of this section or at any time in the case of a defendant charged with a felony, may order the defendant to a State facility for the mentally ill for observation and treatment for the period, not to exceed 60 days, necessary to determine the defendant's capacity to proceed; in the case of a defendant charged with a felony, if a defendant is ordered to a State facility without first having an examination pursuant to subsection (b)(1) of this section, the judge shall make a finding that an examination pursuant to this subsection would be more appropriate to determine the defendant's capacity; the sheriff shall return the defendant to the county when notified that the evaluation has been completed; the director of the facility shall direct his report on defendant's condition to the defense attorney and to the clerk of superior court, who shall bring it to the attention of the court; the report is admissible at the hearing.  

(3) Repealed by Session Laws 1989, c. 486, s. 1.  

(b1)  If the report pursuant to subdivision (1) or (2) of subsection (b) of this section indicates that the defendant lacks capacity to proceed, proceedings for involuntary civil commitment under Chapter 122C of the General Statutes may be instituted on the basis of the report in either the county where the criminal proceedings are pending or, if the defendant is hospitalized, in the county in which the defendant is hospitalized.  

(c)  The court may make appropriate temporary orders for the confinement or security of the defendant pending the hearing or ruling of the court on the question of the capacity of the defendant to proceed.  

(d)  Any report made to the court pursuant to this section shall be forwarded to the clerk of superior court in a sealed envelope addressed to the attention of a presiding judge, with a covering statement to the clerk of the fact of the examination of the defendant and any conclusion as to whether the defendant has or lacks capacity to proceed. A copy of the full report shall be forwarded to defense counsel, or to the defendant if he is not represented by counsel provided, if the question of the defendant's capacity to proceed is raised at any time, a copy of the full report must be forwarded to the district attorney. Until such report becomes a public record, the full report to the court shall be kept under such conditions as are directed by the court, and its contents shall not be revealed except as directed by the court. Any report made to the court pursuant to this section shall not be a public record unless introduced into evidence.  

CASE NOTES


I. General Consideration.


II. Hearing.

I. GENERAL CONSIDERATION.

Editor's Note. - Many of the cases cited below were decided under former law.  

Constitutionality. - This State's statutory scheme for determining a defendant's capacity to proceed is, on its face, constitutionally adequate to protect a defendant's right not to be tried while legally incompetent. State v. Taylor, 298 N.C. 405, 259 S.E.2d 502 (1979).  

This section is not an absolute confidentiality rule, so trial counsel was not ineffective by failing to use it to exclude competency examination reports from the record on the grounds that the reports had been sent to the district attorney unlawfully or that they remained confidential where the prosecution lawfully possessed the reports. McCarver v. Lee, 221 F.3d 583 (4th Cir. 2000), cert. denied, 531 U.S. 1089, 121 S. Ct. 809, 148 L. Ed. 2d 694 (2001).  

The trial court has the power on its own motion to make inquiry at any time during trial regarding defendant's capacity to proceed. Indeed, circumstances could exist where the trial court has a constitutional duty to make such an inquiry. State v. Heptinstall, 309 N.C. 231, 306 S.E.2d 109 (1983).  

Purpose. - The objective of G.S. 15A-1001 and this section is to ensure that a defendant will not be tried or punished while mentally incapacitated. State v. Aytche, 98 N.C. App. 358, 391 S.E.2d 43 (1990).  

No Minimum Observation Period Required. - G.S. 15A-1002 did not set a minimum observation period in connection with a competency determination, and there was no error in finding defendant competent to stand trial based on a psychiatrist's examination of defendant which lasted only one hour and 40 minutes. State v. Robertson, 161 N.C. App. 288, 587 S.E.2d 902 (2003).  

Decision to Have Capacity Evaluated in Court's Discretion. - Although this section now requires a hearing, the decision to grant a motion for an evaluation of a defendant's capacity to stand trial remains within the trial judge's discretion. State v. Gates, 65 N.C. App. 277, 309 S.E.2d 498 (1983).  

The trial court did not err in failing to order an independent psychiatric evaluation pursuant to this section where the defendant was adamant and unequivocal about not wanting a mental-health examination; he fully understood the proceedings and his rights; he assisted in his own defense throughout trial by directing the filing of motions, the questioning of witnesses, and the presentation of evidence; he fully understood the ramifications of his decision not to present mitigating evidence during the sentencing proceeding; and his outbursts during trial, occurring during the voir dire of the five witnesses, suggested his deliberate intent to intimidate them. State v. Grooms, 353 N.C. 50, 540 S.E.2d 713 (2000), cert. denied, 534 U.S. 838, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001).  

Duty of Trial Court. - Under some circumstances a trial court may have a constitutional duty to make an inquiry into a defendant's capacity to proceed. State v. Rich, 346 N.C. 50, 484 S.E.2d 394 (1997).  

It was not error for the judge to deny a motion asking that the defendant be examined to determine whether he was competent to stand trial when nothing was shown to the court as to why the motion should have been granted. State v. Bowie, 340 N.C. 199, 456 S.E.2d 771 (1995).  

Notice to Defendant. - While this section expressly permits the prosecutor to question a defendant's capacity to proceed and contains no express provision for notice of the motion, the requirement that the question of capacity to proceed may only be raised by a motion, setting forth the reasons for questioning capacity, implies that some notice must be given. State v. Jackson, 77 N.C. App. 491, 335 S.E.2d 903 (1985).  

Test of Capacity to Stand Trial. - In determining a defendant's capacity to stand trial, the test is whether he has the capacity to comprehend this position, to understand the nature and object of the proceedings against him, to conduct his defense in a rational manner, and to cooperate with his counsel to the end that any available defense may be interposed. State v. Bundridge, 294 N.C. 45, 239 S.E.2d 811 (1978).  

Competency to Stand Trial and Mental Responsibility in Commission of a Crime Compared. - See State v. Propst, 274 N.C. 62, 161 S.E.2d 560 (1968); State v. Lewis, 11 N.C. App. 226, 181 S.E.2d 163, appeal dismissed, 279 N.C. 350, 182 S.E.2d 583 (1971).  

Ability to Plead and Conduct Defense Should Be Determined Prior to Trial. - Whether defendant is able to plead to the indictment and conduct a rational defense should be determined prior to the trial of defendant for the crime charged in the indictment. Rutledge v. Rutledge, 10 N.C. App. 427, 179 S.E.2d 163 (1971); State v. Thompson, 285 N.C. 181, 203 S.E.2d 781, cert. denied, 419 U.S. 867, 95 S. Ct. 123, 42 L. Ed. 2d 104 (1974).  

Capacity Determined by Trial Judge. - The preliminary question of a defendant's mental capacity to plead to a bill of indictment and to aid in the preparation and conduct of his defense is properly a question to be decided by the trial judge. State v. Thompson, 285 N.C. 181, 203 S.E.2d 781, cert. denied, 419 U.S. 867, 95 S. Ct. 123, 42 L. Ed. 2d 104 (1974).  

Capacity May Be Determined with or Without Jury. - In an inquiry into a defendant's capacity to proceed, the issue may be resolved by the trial court with or without the aid of a jury. State v. Jackson, 302 N.C. 101, 273 S.E.2d 666 (1981).  

Where the evidence raises a "bona fide doubt" as to a defendant's competence to stand trial, the court must conduct a thorough inquiry before it allows a defendant to be tried or to plead guilty. Meeks v. Smith, 512 F. Supp. 335 (W.D.N.C. 1981).  

It is proper for defendant's counsel to request the court to conduct an inquiry to determine whether the defendant has sufficient mental capacity to plead to the indictment and conduct a rational defense. State v. Lewis, 11 N.C. App. 226, 181 S.E.2d 163, appeal dismissed, 279 N.C. 350, 182 S.E.2d 583 (1971).  

Prosecution May Be Permitted to Obtain Examination of Defendant. - Where a defendant gives notice of his intent to pursue a defense of insanity, it is not only reasonable, but necessary, that the prosecution be permitted to obtain an expert examination of him. Otherwise there would be no means by which the State could confirm a well-founded claim of insanity, discover fraudulent mental defenses, or offer expert psychiatric testimony to rebut the defendant's evidence where insanity is genuinely at issue. Thus, the trial court has the authority to order such an examination as a part of its inherent power to oversee the proper administration of justice. State v. Jackson, 77 N.C. App. 491, 335 S.E.2d 903 (1985).  

In cases where a criminal defendant gives notice that he will raise insanity as a defense to the charges against him, the trial court has the inherent power to require the defendant to submit to a mental examination by a state or court-appointed psychiatrist for the purpose of inquiring into his mental status at the time of the alleged offense. State v. Jackson, 77 N.C. App. 491, 335 S.E.2d 903 (1985).  

Order of Commitment Is Discretionary. - A defendant is not entitled to an order of commitment to a State hospital for a period of not exceeding 60 days for observation and treatment as a matter of right; he must show that the failure to grant his belated motion is an abuse of discretion. State v. Washington, 283 N.C. 175, 195 S.E.2d 534 (1973), cert. denied, 414 U.S. 1132, 94 S. Ct. 873, 38 L. Ed. 2d 757 (1974).  

Section Does Not Authorize Physical Exam. - Subdivision (b)(1) authorizes a court to appoint medical experts to examine the state of defendant's mental health; however, it does not authorize the court to appoint a medical examiner for a general physical exam or to see if certain physical problems exist. State v. Aytche, 98 N.C. App. 358, 391 S.E.2d 43 (1990).  

Psychiatric Examination Is in Court's Discretion. - This section contains no provision making the granting of a motion mandatory for commitment for psychiatric examination to determine competency, and the decision remains within the sound judicial discretion of the trial court. State v. Woods, 293 N.C. 58, 235 S.E.2d 47 (1977).  

A defendant does not have an automatic right to a pretrial psychiatric examination and the resolution of this matter is within the trial court's discretion. State v. Crews, 296 N.C. 607, 252 S.E.2d 745 (1979); State v. See, 301 N.C. 388, 271 S.E.2d 282 (1980).  

The established rule in North Carolina, unchanged by statutory enactments, is that the decision whether to grant a motion for commitment for psychiatric examination to determine competency to stand trial lies within the sound discretion of the trial judge. State v. Williams, 38 N.C. App. 183, 247 S.E.2d 620 (1978).  

Although a defendant has the right to a hearing on his capacity to proceed when that question is properly raised, whether to have a defendant examined by a medical expert is within the trial court's discretion. State v. McGuire, 297 N.C. 69, 254 S.E.2d 165, cert. denied, 444 U.S. 943, 100 S. Ct. 300, 62 L. Ed. 2d 310 (1979).  

The question of whether the defendant is to be examined by a psychiatric expert is within the sole discretion of the trial court. State v. O'Neal, 116 N.C. App. 390, 448 S.E.2d 306, cert. denied, 338 N.C. 522, 452 S.E.2d 821 (1994).  

State may not consume an unreasonable amount of time in conducting mental and physical examinations and filing reports thereon. State v. McCoy, 303 N.C. 1, 277 S.E.2d 515 (1981).  

And the legislature intended to declare that 60 days or less is a reasonable time to conduct this kind of mental examination. It has said that "in no event" may more time be consumed. State v. McCoy, 303 N.C. 1, 277 S.E.2d 515 (1981).  

Court Not Required to Adopt Either Party's Report on Capacity. - There was no merit to defendant's argument that because the court did not adopt the report by the State on defendant's capacity to stand trial, any finding that defendant suffered some sort of mental disease was unsupported by the evidence, nor was there merit to his argument that the trial court was required to adopt the psychiatric report of either the State or the defense but could not arrive at an independent conclusion. State v. Jackson, 302 N.C. 101, 273 S.E.2d 666 (1981).  

Failure to Determine Competency. - In a criminal prosecution where there was a reasonable doubt as to the defendant's sanity, and where neither the court nor counsel sought to utilize the procedures provided by the State for determining competency, the defendant was not afforded full protection of the law. Meeks v. Smith, 512 F. Supp. 335 (W.D.N.C. 1981).  

Better practice requires the trial court to make findings of fact in its order on a motion suggesting incapacity to proceed under this section. State v. Jacobs, 51 N.C. App. 324, 276 S.E.2d 482 (1981).  

Lack of Findings and Conclusions Not Error Where Evidence Compels Ruling. - Although the better practice is for the trial court to make findings and conclusions when ruling on a motion under subsection (b) of this section, it is not error for the trial court to fail to do so where the evidence would have compelled the ruling made. State v. Gates, 65 N.C. App. 277, 309 S.E.2d 498 (1983).  

Judge's Findings of Fact Conclusive on Appeal. - When the trial judge conducts the inquiry under this section without a jury, the court's findings of fact, if supported by competent evidence, are conclusive on appeal. State v. Clark, 300 N.C. 116, 265 S.E.2d 204 (1980); State v. Jackson, 302 N.C. 101, 273 S.E.2d 666 (1981).  

When the trial court, without a jury, determines a defendant's capacity to proceed to trial, it is the court's duty to resolve conflicts in the evidence; the court's findings of fact are conclusive on appeal if there is competent evidence to support them, even if there is also evidence to the contrary. State v. Heptinstall, 309 N.C. 231, 306 S.E.2d 109 (1983).  

Abuse of Discretion Must Be Shown for Reversal of Motion's Denial. - Where the procedural requirement of a hearing has been met, defendant must show that the trial court abused its discretion in denying the motion before reversal is required. State v. Gates, 65 N.C. App. 277, 309 S.E.2d 498 (1983).  

Competence Only as Result of Medication. - Where there was competent, uncontradicted expert opinion that the defendant was capable of standing trial based on personal observation of defendant and sufficient to support the trial court's conclusion that defendant was capable of proceeding, the additional fact that defendant was competent only as a result of receiving medication did not require a different result. State v. Buie, 297 N.C. 159, 254 S.E.2d 26, cert. denied, 444 U.S. 971, 100 S. Ct. 464, 62 L. Ed. 2d 386 (1979).  

No Equal Protection Issue Presented by Denial of Indigent's Request for Commitment. - Since the fact that the defendant was indigent was irrelevant to the applicability of this section, there was no equal protection issue presented where the trial court denied the defendant's request for a commitment and psychiatric examination to determine his capacity to stand trial. State v. Woods, 293 N.C. 58, 235 S.E.2d 47 (1977).  

Order Declaring Defendant Incapacitated as Evidence at Subsequent Trial. - An order entered by a trial judge declaring defendant mentally incapacitated and unable to proceed to trial was some evidence of defendant's mental condition and was admissible at trial on the question of his insanity. When such evidence is admitted, the trial judge should clearly instruct the jury that this evidence is not conclusive but is merely another circumstance to be considered by the jury in reaching its decision. State v. Bundridge, 294 N.C. 45, 239 S.E.2d 811 (1978).  

Applicability of Physician-Patient Privilege. - Where the mental capacity of the accused to proceed to trial is questioned on motion of defense counsel and the trial court commits the defendant to a State mental health facility for examination to determine the defendant's capacity to proceed, the physician-patient privilege does not preclude the examining psychiatrist from testifying at trial on the insanity issue. State v. Hodgen, 47 N.C. App. 329, 267 S.E.2d 32, cert. denied, 301 N.C. 100, 273 S.E.2d 305 (1980), 305 N.C. 397, 289 S.E.2d 839 (1982).  

A psychiatrist appointed by the court for a sanity examination of the defendant is a witness for the court, not the prosecution, and the statements made by the defendant to the psychiatrist are not privileged under the doctor-patient relationship. State v. Taylor, 304 N.C. 249, 283 S.E.2d 761 (1981), rehearing denied, 463 U.S. 1213, 103 S. Ct. 3552, 77 L. Ed. 2d 1398; 463 U.S. 1249, 104 S. Ct. 37, 77 L. Ed. 2d 1456 (1983).  

No psychologist-client privilege is created when a defendant is examined by a psychologist appointed by the trial court, at the request of defendant, for purposes of evaluating defendant's mental status. State v. Williams, 350 N.C. 1, 510 S.E.2d 626 (1999), cert. denied 528 U.S. 880, 120 S. Ct. 193, 145 L. Ed. 2d 162 (1999).  

Findings Sufficient to Show Defendant Mentally Ill at Time of Arraignment. - The findings by the judge that the defendant was unable to plead to the bill "for . . . he does not have the capacity at this time to stand trial or to comprehend his position, to understand the nature and object of the proceedings against him, to conduct his defense in a rational manner, or to cooperate understandingly with his counsel with respect to his defense" in the context of the order were sufficient findings that the defendant was mentally ill at the time of arraignment and for that reason could not plead. State v. Lewis, 11 N.C. App. 226, 181 S.E.2d 163, appeal dismissed, 279 N.C. 350, 182 S.E.2d 583 (1971).  

Suicide Attempt by Defendant. - Where defendant's own expert witness had previously testified that he was competent to stand trial and the only additional evidence before the court at the time it denied the request for a psychological examination was a suicide attempt, or suicide gesture, that one incident did not require as a matter of law that the trial court appoint an expert to evaluate defendant's mental health. State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. denied, 516 U.S. 832, 116 S. Ct. 107, 133 L. Ed. 2d 60 (1995).  

Rebuttal by Prosecution's Psychiatrist. - Where a defendant presents expert testimony in support of his claim of insanity, the prosecution's psychiatrist may testify in rebuttal as to statements made by, or information obtained from, the defendant in the course of the examination without violating defendant's rights under U.S. Const., Amend. V. The trial court must, however, limit the jury's consideration of such statements made during the examination to the issue of insanity and not to the issue of guilt. State v. Jackson, 77 N.C. App. 491, 335 S.E.2d 903 (1985).  

Effect of Hospital Stay on Speedy Trial Right. - Where a defendant was held in a hospital for examination a mere seven days longer than this section permits, the practice did not result in a violation of the former Speedy Trial Act. State v. McCoy, 303 N.C. 1, 277 S.E.2d 515 (1981).  

Where defendant has negotiated a plea, his fair trial rights are no longer involved. State v. Hunt, 64 N.C. App. 81, 306 S.E.2d 846, cert. denied, 309 N.C. 824, 310 S.E.2d 354 (1983).  

Claim for Damages Denied. - Doctor at Dorothea Dix Hospital completely fulfilled his duty under the law to evaluate defendant and submit an evaluation to the district court, and did not violate any legal duty of care by thereafter releasing her, and the Industrial Commission correctly denied plaintiff's claim for damages due to an attack subsequently committed against him. Paschall v. North Carolina Dep't of Correction, 88 N.C. App. 520, 364 S.E.2d 144, cert. denied, 322 N.C. 326, 368 S.E.2d 868 (1988).  

II. HEARING.

Finding that the court's failure to conduct a competency hearing violated the defendant's federal due process rights, the court decided to forego an analysis under this statutory provision and, instead, remanded so that the trial court might determine the defendant's competency at the time of his murder trial. State v. McRae, 139 N.C. App. 387, 533 S.E.2d 557 (2000).  

Hearing Requirement Satisfied by Opportunity to Present Evidence. - The hearing requirement of former subdivision (b)(3) of this section appears to be satisfied along as it appears from the record that the defendant, upon making the motion, is provided an opportunity to present any and all evidence he or she is prepared to present. State v. Gates, 65 N.C. App. 277, 309 S.E.2d 498 (1983).  

No Particular Hearing Procedure Mandated. - Although this section requires the court to conduct a hearing when a question is raised as to a defendant's capacity to stand trial, no particular procedure is mandated. The method of inquiry is still largely within the discretion of the trial judge. State v. Gates, 65 N.C. App. 277, 309 S.E.2d 498 (1983).  

Notice of Hearing - Trial court conducted a proper hearing as required by G.S. 15A-1002 as to defendant's claim of incompetency; considering that counsel for defendant could have gotten access to a doctor's report earlier and had a chance to look it over before the hearing, the notice defendant received was reasonable. State v. Wolfe, 157 N.C. App. 22, 577 S.E.2d 655 (2003), appeal dismissed, cert. denied, 357 N.C. 255, 583 S.E.2d 289 (2003).  

While the better practice is for the trial court to make specific findings and conclusions when ruling on a motion under subsection (b), failure to do so is not error where the evidence compels the ruling made. State v. Aytche, 98 N.C. App. 358, 391 S.E.2d 43 (1990).  

Rules as to Competency of Evidence Relaxed in Hearing. - In a hearing before the judge on a motion under this section, the ordinary rules as to the competency of evidence applied in a trial before a jury are to some extent relaxed, for the reason that the judge with knowledge of the law is able to eliminate from the testimony he hears that which is immaterial and incompetent, and consider only that which tends properly to prove the facts to be found. State v. Willard, 292 N.C. 567, 234 S.E.2d 587 (1977).  

Defendant has the burden of persuasion with respect to establishing his incapacity. State v. Gates, 65 N.C. App. 277, 309 S.E.2d 498 (1983).  

Waiver of Hearing Right. - While this section requires the court to hold a hearing to determine defendant's capacity to proceed if the question is raised, a defendant may waive the benefit of this section's provisions by express consent, failure to assert it in apt time or by conduct inconsistent with a purpose to insist upon it. State v. Young, 291 N.C. 562, 231 S.E.2d 577 (1977).  

Where neither defendant nor defense counsel questioned the correctness of the diagnostic finding that defendant was competent to stand trial, understood the charges and was able to cooperate with his attorney, neither objected to the failure to hold the hearing, and when arraigned, defendant entered a plea of not guilty and did not raise the defense of insanity, defendant's statutory right, under former subdivision (b)(3) of this section, to a hearing subsequent to his commitment, was waived by his failure to assert that right. State v. Young, 291 N.C. 562, 231 S.E.2d 577 (1977).  

Where the record showed that the report of the examining psychiatrist was to the effect that the defendant did have the requisite mental capacity to plead to the indictment and to stand trial and nothing in the record indicated that before going to trial the defendant requested a hearing or otherwise indicated any adherence to his initial contention of lack of mental capacity, defendant waived his right to a hearing under former subdivision (b)(3) of this section. State v. Dollar, 292 N.C. 344, 233 S.E.2d 521 (1977).  

The defendant waived his statutory right to a competency hearing where (1) prior to trial, the trial court directly asked defense counsel whether there had been a competency screening and informed defense counsel that if there was a question about the defendant's competency, then he wanted to hear whatever evidence was to be presented and make that determination before going forward, and (2) defense counsel responded that the defendant had received treatment for depression in connection with a suicide attempt but did not thereafter request a competency hearing. State v. King, 353 N.C. 457, 546 S.E.2d 570 (2001).  

Collateral Relief Where Hearing Waived. - Where a defendant fails to assert his alleged incompetence at a hearing, he is not barred from seeking collateral relief, for an incompetent cannot waive the right to be exempt from trial, nor can his attorney's failure to raise the issue be construed as waiver. Meeks v. Smith, 512 F. Supp. 335 (W.D.N.C. 1981).  

§ 15A-1003. Referral of incapable defendant for civil commitment proceedings.

Statute text

(a)  When a defendant is found to be incapable of proceeding, the presiding judge, upon such additional hearing, if any, as he determines to be necessary, shall determine whether there are reasonable grounds to believe the defendant meets the criteria for involuntary commitment under Part 7 of Article 5 of Chapter 122C of the General Statutes. If the presiding judge finds reasonable grounds to believe that the defendant meets the criteria, he shall make findings of fact and issue a custody order in the same manner, upon the same grounds and with the same effect as an order issued by a clerk or magistrate pursuant to G.S. 122C-261. Proceedings thereafter are in accordance with Part 7 of Article 5 of Chapter 122C of the General Statutes. If the defendant was charged with a violent crime, including a crime involving assault with a deadly weapon, the judge's custody order shall require a law-enforcement officer to take the defendant directly to a 24-hour facility as described in G.S. 122C-252; and the order must indicate that the defendant was charged with a violent crime and that he was found incapable of proceeding.  

(b)  The court may make appropriate orders for the temporary detention of the defendant pending that proceeding.  

(c)  Evidence used at the hearing with regard to capacity to proceed is admissible in the involuntary civil commitment proceedings.  

CASE NOTES

Cited in State v. Taylor, 290 N.C. 220, 226 S.E.2d 23 (1976); In re Rogers, 44 N.C. App. 713, 262 S.E.2d 312 (1980); Meeks v. Smith, 512 F. Supp. 335 (W.D.N.C. 1981); Davis v. North Carolina Dep't of Human Resources, 121 N.C. App. 105, 465 S.E.2d 2 (1995).  

OPINIONS OF ATTORNEY GENERAL

Examination by Physician Is Required. - When a defendant is found incapable of proceeding with a criminal trial and the trial court takes the action directed by subsection (a) of this section, the examination by a qualified physician as described in G.S. 122-58.4 (see now G.S. 122C-263) is required. See opinion of Attorney General to Dr. William Thomas, Chief of Adult Services, Division of Mental Health and Mental Retardation Services, 48 N.C.A.G. 53 (1978).  

§ 15A-1004. Orders for safeguarding of defendant and return for trial.

Statute text

(a)  When a defendant is found to be incapable of proceeding, the trial court must make appropriate orders to safeguard the defendant and to ensure his return for trial in the event that he subsequently becomes capable of proceeding.  

(b)  If the defendant is not placed in the custody of a hospital or other institution in a proceeding for involuntary civil commitment, appropriate orders may include any of the procedures, orders, and conditions provided in Article 26 of this Chapter, Bail, specifically including the power to place the defendant in the custody of a designated person or organization agreeing to supervise him.  

(c)  If the defendant is placed in the custody of a hospital or other institution in a proceeding for involuntary civil commitment, the orders must provide for reporting to the clerk if the defendant is to be released from the custody of the hospital or institution. The original or supplemental orders may make provisions as in subsection (b) in the event that the defendant is released. If the defendant was charged with a violent crime, including a crime involving assault with a deadly weapon, and that charge has not been dismissed, the order must require that if the defendant is to be released from the custody of the hospital or other institution, he is to be released only to the custody of a specified law enforcement agency. If the original or supplemental orders do not specify to whom the respondent shall be released, the hospital or other institution may release the defendant to whomever it thinks appropriate.  

(d)  If the defendant is placed in the custody of a hospital or institution pursuant to proceedings for involuntary civil commitment, or if the defendant is placed in the custody of another person pursuant to subsection (b), the orders of the trial court must require that the hospital, institution, or individual report the condition of the defendant to the clerk at the same times that reports on the condition of the defendant-respondent are required under Part 7 of Article 5 of Chapter 122C of the General Statutes, or more frequently if the court requires, and immediately if the defendant gains capacity to proceed. The order must also require the report to state the likelihood of the defendant's gaining capacity to proceed, to the extent that the hospital, institution, or individual is capable of making such a judgment.  

(e)  The orders must require and provide for the return of the defendant to stand trial in the event that he gains capacity to proceed, unless the charges have been dismissed pursuant to G.S. 15A-1008, and may also provide for the confinement or pretrial release of the defendant in that event.  

(f)  The orders of the court may be amended or supplemented from time to time as changed conditions require.  

CASE NOTES

Court Had No Authority to Order Supervision of Defendant. - Superior court had no authority to enter order requiring Division of Adult Probation and Parole, without its consent, to provide supervision of defendant, who had been determined incompetent to stand trial but not subject to involuntary commitment, while in custody of his former wife. State v. Gravette, 327 N.C. 114, 393 S.E.2d 856 (1990).  

§ 15A-1005. Reporting to court with regard to defendants incapable of proceeding.

Statute text

The clerk of the court in which the criminal proceeding is pending must keep a docket of defendants who have been determined to be incapable of proceeding. The clerk must submit the docket to the senior resident superior court judge in his district at least semiannually.  

§ 15A-1006. Return of defendant for trial upon gaining capacity.

Statute text

If a defendant who has been determined to be incapable of proceeding, and who is in the custody of an institution or an individual, gains capacity to proceed, the individual or institution must notify the clerk in the county in which the criminal proceeding is pending. The clerk must notify the sheriff to return the defendant to the county for trial, and to hold him for trial, subject to the orders of the court entered pursuant to G.S. 15A-1004.  

§ 15A-1007. Supplemental hearings.

Statute text

(a)  When it has been reported to the court that a defendant has gained capacity to proceed, or when the defendant has been determined by the individual or institution having custody of him to have gained capacity and has been returned for trial, the court may hold a supplemental hearing to determine whether the defendant has capacity to proceed. The court may take any action at the supplemental hearing that it could have taken at an original hearing to determine the capacity of the defendant to proceed.  

(b)  The court may hold a supplemental hearing any time upon its own determination that a hearing is appropriate or necessary to inquire into the condition of the defendant.  

(c)  The court must hold a supplemental hearing if it appears that any of the conditions for dismissal of the charges have been met.  

§ 15A-1008. Dismissal of charges.
Statute text

When a defendant lacks capacity to proceed, the court may dismiss the charges:  

(1) When it appears to the satisfaction of the court that the defendant will not gain capacity to proceed; or  

(2) When the defendant has been substantially deprived of his liberty for a period of time equal to or in excess of the maximum permissible period of confinement for the crime or crimes charged; or  

(3) Upon the expiration of a period of five years from the date of determination of incapacity to proceed in the case of misdemeanor charges and a period of 10 years in the case of felony charges.  

§ 15A-1009. Dismissal with leave when defendant is found incapable of proceeding.

Statute text

(a)  If a defendant is found by the court to be incapable of proceeding and the charges have not been dismissed pursuant to G.S. 15A-1008, a prosecutor may enter a dismissal with leave under this section.  

(b)  Dismissal with leave results in removal of the case from the docket of the court, but all process outstanding, with the exception of any appearance bond, retains its validity, and all necessary actions in the case may be taken.  

(c)  The prosecutor may enter the dismissal with leave orally in open court or by filing the dismissal in writing with the clerk. If the dismissal is entered orally, the clerk must note the nature of the dismissal in the case records.  

(d)  Upon the defendant becoming capable of proceeding, or in the discretion of the prosecutor when he believes the defendant may soon become capable of proceeding, the prosecutor may reinstitute the proceedings by filing written notice with the clerk, with the defendant and with the defendant's attorney of record.  

(e)  A dismissal with leave entered under this section is no longer in effect if the court later dismisses the charges pursuant to G.S. 15A-1008.  

(f)  Nothing in this section shall limit or prohibit the court from dismissing criminal charges pursuant to G.S. 15A-1008 upon motion by the defendant or upon the court's own motion.  

CHAPTER 8: EVIDENCE
§ 8-49. Witness not excluded by interest or crime.

Statute text

No person offered as a witness shall be excluded, by reason of incapacity from interest or crime, from giving evidence either in person or by deposition, according to the practice of the court, on the trial of any issue joined, or of any matter or question, or on any inquiry arising in any suit or proceeding, civil or criminal, in any court, or before any judge, justice, jury or other person having, by law, authority to hear, receive and examine evidence; and every person so offered shall be admitted to give evidence, notwithstanding such person may or shall have an interest in the matter in question, or in the event of the trial of the issue, or of the suit or other proceeding in which he is offered as a witness. This section shall not be construed to apply to attesting witnesses to wills.  

CASE NOTES

This section abolishes the common-law rule which prevented a party who was interested in the result of the verdict and judgment from appearing as a witness. A similar enactment will be found in the statutes of practically all the states. The trend of the development of the rules of evidence has been to remove personal disqualification to testify. State v. Davis, 229 N.C. 386, 50 S.E.2d 37 (1948).  

Section Construed with Former Dead Man's Statute. - The provisions of this section must be considered in the light of those contained in former G.S. 8-51 (see now G.S. 8C-1, Rule 601(c)) which place certain restrictions on the general rule embodied in this section. In other words, the provisions of former G.S. 8-51 formed exceptions to this section, and took them from the operation of its principle, leaving the parties falling within these exceptions to stand upon the same footing as they did prior to the enactment of this section. See Charlotte Oil & Fertilizer Co. v. Rippy, 124 N.C. 643, 32 S.E. 980 (1899).  

And with §§ 8-50 and 8-56. - The construction of this section should also be in connection with the provisions of G.S. 8-50 and 8-56, since they all relate to the same subject, i.e., the competency of the witnesses. Powell v. Strickland, 163 N.C. 393, 79 S.E. 872 (1913).  

Burden on Challenger to Show Disqualification. - The general rule established by this section and G.S. 8-50 is that no person offered as a witness shall be excluded on account of interest or because a party to the action, except as otherwise provided. Hence, it is incumbent upon one who challenges the competency of the witness to show disqualification. Sanderson v. Paul, 235 N.C. 56, 69 S.E.2d 156 (1952).  

Party Testifying in Own Behalf. - The provisions of this section make it permissible for a party to testify in his own behalf. State v. McIntosh, 64 N.C. 607 (1870); Autry v. Floyd, 127 N.C. 186, 37 S.E. 208 (1900).  

Legatee Under Will as Witness. - Under this section, removing the disqualification on account of interest, the widow of the testator, who was named as a legatee and devisee in a will, was a competent witness to prove the fact that the script propounded was found among the papers of the deceased. Nor would the last provision of the section prevent the widow from testifying, since this provision applies only to attesting witnesses to the execution of a will. Cornelius v. Brawley, 109 N.C. 542, 14 S.E. 78 (1891).  

Beneficiary Under Holographic Will. - Under this section and G.S. 8-50, one who is a beneficiary under a holographic will may testify to such competent relevant and material facts as tend to establish it as a valid will without rendering void the benefits he is to receive thereunder. It is otherwise as to an attesting witness of a will that the statute requires to be attested by witness thereto. In re Will of Westfeldt, 188 N.C. 702, 125 S.E. 531 (1924).  

Executor as Witness. - An executor, named in a will, was a competent witness to testify as to the existence, probate and registration of a will, he being rendered competent by this section, and he was not disqualified by former G.S. 8-51 (see now G.S. 8C-1, Rule 601(c)), as to transactions occurring after the death of the testator, as they could in no sense be considered as transactions between the witness and the testator. Cox v. Beaufort County Lumber Co., 124 N.C. 78, 32 S.E. 381 (1899).  

The widow of a deceased vendor, who was present at the sale of a mule by her husband to the plaintiff, was a competent witness under this section, and was not excluded under former G.S. 8-51 (see now G.S. 8C-1, Rule 601(c)), as she was not a party to the action and had no interest in the same. Little v. Ratliff, 126 N.C. 262, 35 S.E. 469 (1900).  

Mortgagee. - Where he is not excluded under the provisions of former G.S. 8-51 (see now G.S. 8C-1, Rule 601(c)), the mortgagee in a chattel mortgage is competent, as a subscribing witness thereto, to prove its execution for admission to probate, inasmuch as this section removes the disqualification formerly attaching to witnesses having an interest. Clark v. Hodge, 116 N.C. 761, 21 S.E. 562 (1895).  

Fornication and Adultery. - In a trial for fornication and adultery a former defendant as to whom a nolle prosequi had been entered was a competent witness against the other defendant. State v. Phipps, 76 N.C. 203 (1877).  

§ 8-50. Parties competent as witnesses.

Statute text

(a)  On the trial of any issue, or of any matter or question, or on any inquiry arising in any action, suit or other proceeding in court, or before any judge, justice, jury or other person having, by law, authority to hear and examine evidence, the parties themselves and the person in whose behalf any suit or other proceeding may be brought or defended, shall, except as otherwise provided, be competent and compellable to give evidence, either viva voce or by deposition, according to the practice of the court, in behalf of either or any of the parties to said action, suit or other proceeding. Nothing in this section shall be construed to apply to any action or other proceeding in any court instituted in consequence of adultery, or to any action for criminal conversation.  

(b),  (c) Repealed by Session Laws 1967, c. 954, s. 4.  

CASE NOTES

Evidence of Spouse's Conduct. - This section, G.S. 8-49, and former G.S. 8-51 (see now G.S. 8C-1, Rule 601(c)) should be construed together, and thus construed, they do not prohibit the evidence of the husband as to the conduct of his wife, where she is not a party, in his action against another for damages for criminal conversation with his wife and the alienation of her affections. Powell v. Strickland, 163 N.C. 393, 79 S.E. 872 (1913).  

Same - Introduction Prohibited by Common Law. - At common law, neither the husband nor the wife is allowed to prove the fact of access or nonaccess; and as such rule is founded "upon decency, morality and public policy," it is not changed by this section, allowing parties to testify in their own behalf. Boykin v. Boykin, 70 N.C. 262 (1874).  

Testifying Against Codefendant. - A defendant in a criminal case is, under this section, competent and compellable to testify for or against a codefendant, provided his testimony does not incriminate himself. State v. Smith, 86 N.C. 705 (1882); State v. Medley, 178 N.C. 710, 100 S.E. 591 (1919).  

Same - Practice Not Commendable. - The practice of sending codefendants to the grand jury to testify against each other, while allowable, is not commended. State v. Frizell, 111 N.C. 722, 16 S.E. 409 (1892).  

Consolidation and Testimony of Codefendant. - Where the testimony of codefendant would have carried equal force if it had been received without an order of consolidation, there was no abuse of discretion in the trial judge's order consolidating cases for trial. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

Defendant's contention that consolidation of cases resulted in prejudicial error to him because he was deprived of his right to open and close the jury arguments when his codefendant elected to testify was without merit. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

Testimony of an Accomplice. - An accomplice could not testify on direct examination to facts tending to incriminate defendant and at the same time refuse to answer questions on cross-examination relating to matters embraced in his examination-in-chief, and where he refused to answer relevant questions on cross-examination on the ground that his answers might tend to incriminate him, it was error for the court to refuse defendant's motion that his testimony-in-chief be stricken from the record, the refusal to answer the questions on cross-examination rendering the testimony-in-chief incompetent. State v. Perry, 210 N.C. 796, 188 S.E. 639 (1936).  

It is well established that an accomplice is always a competent witness. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

Fact that accomplice's testimony is usually induced by promise of or hope for leniency goes only to his credibility as a witness, and not to his competency as a witness. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976).  

Instructing Witness Not to Incriminate Himself. - In an indictment for an affray, it was not error for the presiding judge to caution the witness (a defendant) before the counsel for the other defendant cross-examined him, that he need not tell anything to incriminate himself. State v. Weaver, 93 N.C. 595 (1885).  

§ 8-50.1. Competency of blood tests; jury charge; taxing of expenses as costs.

Statute text

(a)  In the trial of any criminal action or proceeding in any court in which the question of parentage arises, regardless of any presumptions with respect to parentage, the court before whom the matter may be brought, upon motion of the State or the defendant, shall order that the alleged-parent defendant, the known natural parent, and the child submit to any blood tests and comparisons which have been developed and adapted for purposes of establishing or disproving parentage and which are reasonably accessible to the alleged-parent defendant, the known natural parent, and the child. The results of those blood tests and comparisons, including the statistical likelihood of the alleged parent's parentage, if available, shall be admitted in evidence when offered by a duly qualified, licensed practicing physician, duly qualified immunologist, duly qualified geneticist, or other duly qualified person. Upon receipt of a motion and the entry of an order under the provisions of this subsection, the court shall proceed as follows:  

(1) Where the issue of parentage is to be decided by a jury, where the results of those blood tests and comparisons are not shown to be inconsistent with the results of any other blood tests and comparisons, and where the results of those blood tests and comparisons indicate that the alleged-parent defendant cannot be the natural parent of the child, the jury shall be instructed that if they believe that the witness presenting the results testified truthfully as to those results, and if they believe that the tests and comparisons were conducted properly, then it will be their duty to decide that the alleged-parent is not the natural parent; whereupon, the court shall enter the special verdict of not guilty; and  

(2) By requiring the State or defendant, as the case may be, requesting the blood tests and comparisons pursuant to this subsection to initially be responsible for any of the expenses thereof and upon the entry of a special verdict incorporating a finding of parentage or nonparentage, by taxing the expenses for blood tests and comparisons, in addition to any fees for expert witnesses allowed per G.S. 7A-314 whose testimonies supported the admissibility thereof, as costs in accordance with G.S. 7A-304; G.S. Chapter 6, Article 7; or G.S. 7A-315, as applicable.  

(b)  Repealed by Session Laws 1993, c. 333, s. 2.  

(b1)  In the trial of any civil action in which the question of parentage arises, the court shall, on motion of a party, order the mother, the child, and the alleged father-defendant to submit to one or more blood or genetic marker tests, to be performed by a duly certified physician or other expert. The court shall require the person requesting the blood or genetic marker tests to pay the costs of the tests. The court may, in its discretion, tax as part of costs the expenses for blood or genetic marker tests and comparisons. Verified documentary evidence of the chain of custody of the blood specimens obtained pursuant to this subsection shall be competent evidence to establish the chain of custody. Any party objecting to or contesting the procedures or results of the blood or genetic marker tests shall file with the court written objections setting forth the basis for the objections and shall serve copies thereof upon all other parties not less than 10 days prior to any hearing at which the results may be introduced into evidence. The person contesting the results of the blood or genetic marker tests has the right to subpoena the testing expert pursuant to the Rules of Civil Procedure. If no objections are filed within the time and manner prescribed, the test results are admissible as evidence of paternity without the need for foundation testimony or other proof of authenticity or accuracy. The results of the blood or genetic marker tests shall have the following effect:  

(1) If the court finds that the conclusion of all the experts, as disclosed by the evidence based upon the test, is that the probability of the alleged parent's parentage is less than eighty-five percent (85%), the alleged parent is presumed not to be the parent and the evidence shall be admitted. This presumption may be rebutted only by clear, cogent, and convincing evidence;  

(2) If the experts disagree in their findings or conclusions, the question of paternity shall be submitted upon all the evidence;  

(3) If the tests show that the alleged parent is not excluded and that the probability of the alleged parent's parentage is between eighty-five percent (85%) and ninety-seven percent (97%), this evidence shall be admitted by the court and shall be weighed with other competent evidence;  

(4) If the experts conclude that the genetic tests show that the alleged parent is not excluded and that the probability of the alleged parent's parentage is ninety-seven percent (97%) or higher, the alleged parent is presumed to be the parent and this evidence shall be admitted. This presumption may be rebutted only by clear, cogent, and convincing evidence.  

CASE NOTES

Editor's Note. - Many of the cases in the following annotations were decided under this section as it stood before the 1975 amendment, which made the results of a blood test, not in conflict with other blood tests, conclusive rather than merely competent evidence that defendant could not be the father of the child, and prior to the 1993 amendment, which provided for the admissibility of a certified report of the results of a paternity blood test or genetic marker test without additional expert testimony, and assigned weight to such evidence according to the probability of parentage.  

Scope of Section. - This section authorizes blood tests only upon motion made by either the State or the defendant, and the court involved in the matter must order the test. The statute does not authorize the indiscriminate taking of blood, nor does it allow the performance of a blood test by anyone than a trained technician or anywhere other than a medical facility. State v. Mauney, 106 N.C. App. 26, 415 S.E.2d 208 (1992).  

This section does not confer standing upon an alleged natural parent to compel a presumed father to submit to a blood test to determine the paternity of a child born during the marriage of the presumed father to the natural mother. Johnson v. Johnson, 343 N.C. 114, 468 S.E.2d 59 (1996).  

Former subdivision (b)(1) of this section (see now subsection (b1)) was applicable to civil actions only; the statute which applies to criminal actions is subdivision (a)(1). State v. McInnis, 102 N.C. App. 338, 401 S.E.2d 774, cert. denied, 329 N.C. 274, 407 S.E.2d 848 (1991).  

The provisions of this section were intended to apply alike in civil and criminal actions except in those particulars involving procedural differences. Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972).  

But Only in Actions in Which Question of Paternity Arises. - This section requires blood-grouping tests only in actions in which the question of paternity arises. Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972).  

Before a court is required to order a blood-grouping test in a civil action, the question of paternity must arise. Williams v. Holland, 39 N.C. App. 141, 249 S.E.2d 821 (1978).  

Section Not Applicable in Rape Case. - This section applies only where "the question of parentage arises." A question of parentage is not central to a charge of rape. Thus, the commands of this section are inapplicable in a rape case. State v. Jackson, 320 N.C. 452, 358 S.E.2d 679 (1987).  

For discussion of calculation of a "probability of paternity" from blood test results, see Cole v. Cole, 74 N.C. App. 247, 328 S.E.2d 446, aff'd, 314 N.C. 660, 335 S.E.2d 897 (1985).  

Weight Given Tests Is Legislative Question. - It is for the General Assembly to decide the question of the weight to be given blood-grouping tests. State v. Camp, 286 N.C. 148, 209 S.E.2d 754 (1974).  

Weight Given Blood Tests Which Do Not Exclude Putative Father. - The legislature has not mandated the weight to be given to blood tests which do not exclude the putative father. The jury is entitled to consider this evidence and accord it the weight deemed appropriate. Smith v. Price, 315 N.C. 523, 340 S.E.2d 408 (1986).  

Results of Tests Are Competent to Rebut Any Presumption of Paternity. - In both criminal and civil actions in which the question of paternity arises, the results of blood-grouping tests must be admitted in evidence when offered by a duly licensed practicing physician or other qualified person, regardless of any presumptions with respect to paternity, and such evidence shall be competent to rebut any presumptions of paternity. Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972).  

To permit the marital presumption to be rebutted absent a determination that another man is the father of the child would illegitimate the child in violation of the public policy of this state. Jones v. Patience, 121 N.C. App. 434, 466 S.E.2d 720 (1996).  

Including Common-Law Presumption of Legitimacy. - Assuming blood-grouping tests are made and offered in evidence by qualified persons, the results thereof, if they tend to exclude defendant as the father of the child, may be offered in evidence to rebut the common-law presumption of legitimacy. Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972).  

Tests Cannot Prove Paternity. - The value of serological blood tests, when made and interpreted by specifically qualified technicians, using approved testing procedures and reagents of standard strength, is now generally recognized. Such tests, however, can never prove the paternity of any individual, and they cannot always exclude the possibility. Nevertheless, in a significant number of cases, they can disprove it. State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970).  

Tests Conclusive Only in Excluding Putative Father. - The blood-grouping test results are conclusive only in excluding the putative father. The results might show him to have a blood type which the father of the child must have had; but this only indicates that of all the people of that blood type or group, he, as well as anyone else with that blood type or group, could have been the father of the child. State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970).  

The marital presumption ordinarily may be rebutted by evidence of blood grouping tests excluding a putative father as the biological father. Jones v. Patience, 121 N.C. App. 434, 466 S.E.2d 720 (1996).  

Inconsistent Results Allowed. - This statute simply provides that when test results are consistent and show the defendant not to be the father of the child, the jury is required to return a special verdict of not guilty. Nothing in this statute prohibits the admission into evidence of inconsistent results. State v. McInnis, 102 N.C. App. 338, 401 S.E.2d 774, cert. denied, 329 N.C. 274, 407 S.E.2d 848 (1991).  

Varying Results of Blood Tests. - Court did not err by admitting the result of blood tests showing the probability of defendant's fathering the child to be 99.54%, even though it varied greatly from the result of blood tests performed by another laboratory showing the probability of paternity to be only 93.75%. State v. McInnis, 102 N.C. App. 338, 401 S.E.2d 774, cert. denied, 329 N.C. 274, 407 S.E.2d 848 (1991).  

Effect Where Principle of Res Judicata Bars Issue of Paternity. - Where the defendant in an action to recover arrearages for child support was barred by principles of res judicata from putting paternity in issue as the result of a prior adjudication of paternity in a Nevada divorce action in which the Nevada court had in personam jurisdiction over the defendant, the trial court erred in allowing the defendant's motion for blood-grouping tests. Williams v. Holland, 39 N.C. App. 141, 249 S.E.2d 821 (1978).  

Before a court is required to order a blood-grouping test in a civil action, the question of paternity must arise. If a defendant is barred by res judicata or estoppel from raising the issue of paternity, the statutorily imposed obligation of the court to order that the parties submit to blood-grouping tests never arises, and it is error for the court to enter such order. Withrow v. Webb, 53 N.C. App. 67, 280 S.E.2d 22 (1981).  

Default Judgment Barred Right to a Blood Test. - Because a default judgment conclusively established defendant's paternity, defendant having failed to appeal the default judgment or make a timely motion under Rule 59(a)(8) of the Rules of Civil Procedure, res judicata barred the granting of defendant's motion for blood testing. Garrison ex rel. Chavis v. Barnes, 117 N.C. App. 206, 450 S.E.2d 554 (1994).  

The defendant was not barred from contesting paternity pursuant to this section where the issue had not been litigated and where the defendant never formally acknowledged paternity in the manner prescribed by G.S. 110-132; furthermore, the defendant was not required to present evidence that another man had acknowledged paternity in order for the court to authorize the test. Ambrose v. Ambrose, 140 N.C. App. 545, 536 S.E.2d 855 (2000).  

Defendant Has Right to Blood Test. - There can be no doubt that a defendant's right to a blood test to determine parentage is a substantial right and that, upon defendant's motion, the court must order the test when it is possible to do so. State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970).  

A defendant is entitled in a proceeding under the Uniform Reciprocal Enforcement of Support Act to a blood-grouping test pursuant to this section where the issue of paternity is raised and, upon timely motion, is entitled to have the jury pass on the issue of paternity. Brondum v. Cox, 30 N.C. App. 35, 226 S.E.2d 193, aff'd, 292 N.C. 192, 232 S.E.2d 687 (1976).  

The 1975 amendment to this section amplified the importance of the right to a blood-grouping test under G.S. 49-7. State v. Morgan, 31 N.C. App. 128, 228 S.E.2d 523 (1976).  

Indigent defendant's right to a free blood-grouping test may be rendered meaningless without counsel to advise him of his right to demand such a test, to explain the test's significance, to ensure that the test is properly administered and to ensure that the results are properly admitted into evidence. Wake County ex rel. Carrington v. Townes, 53 N.C. App. 649, 281 S.E.2d 765 (1981), modified, 306 N.C. 333, 293 S.E.2d 95 (1982), cert. denied, 459 U.S. 1113, 103 S. Ct. 745, 74 L. Ed. 2d 965 (1983).  

The only areas in which the results of blood grouping tests should be open to attack are in the method of testing or in the qualifications of the persons performing the tests. State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970).  

Personal Performance of Test by Witness Not Required. - This section allows testimony of paternity test results without requiring personal performance of the test. State v. Green, 55 N.C. App. 255, 284 S.E.2d 688 (1981), appeal dismissed, 305 N.C. 304, 291 S.E.2d 152 (1982).  

Tests May Not Be Accurate Until Infant Six Months Old. - In a few cases it has been found that an infant's blood group cannot be established immediately after birth. However, by the age of six months, an accurate determination can always be had. State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970).  

When the death of the child makes a blood test impossible the situation is analogous to that which occurs when an eyewitness to events constituting the basis for an indictment dies before the accused has interviewed him or taken his deposition. It would hardly be suggested that to try the defendant after the death of that witness would deprive him of due process and that therefore the prosecution must be dismissed. State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970).  

Tests May Be Ordered in Action for Alimony and Child Support Where Husband Denies Paternity. - In plaintiff-wife's action for alimony, alimony pendente lite and child support, defendant-husband was entitled under the section to an order for a blood grouping test where plaintiff alleged and defendant denied that he was the father of a child born to plaintiff during the subsistence of the marriage. Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972).  

And Results of Test May Also Be Evidence of Adultery. - While there is no authority for blood-grouping tests unless an issue of paternity is raised, in a case in which the issue of paternity is raised, the results of the blood-grouping tests, if they exclude defendant as the father of a child admittedly born during the subsistence of the marriage, also would be evidence of adultery. Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972).  

Finding of Paternity Held Erroneous. - In suit in which wife sought alimony, temporary alimony, custody of children, child support and attorney's fees, and husband filed an answer denying that he was the father of the youngest child, in light of the district judge's findings that scientific evidence demonstrated that husband was sterile at the time the child was conceived, and that if husband was sterile, the blood grouping probability of paternity (set at 95.98%) was reduced to 0%, judge's conclusion that husband fathered the child was erroneous. Cole v. Cole, 74 N.C. App. 247, 328 S.E.2d 446, aff'd, 314 N.C. 660, 335 S.E.2d 897 (1985).  

Evidentiary Requirements Not Met. - Blood test at issue did not qualify for admissibility under the relaxed evidentiary requirements of subdivision (b1) and the trial court did not err by refusing to allow it into evidence. Catawba County ex rel. Child Support Enforcement Agency ex rel. Kenworthy v. Khatod, 125 N.C. App. 131, 479 S.E.2d 270 (1996).  

The trial court properly admitted the presumption of paternity relevant to genetic marker testing set forth in this section although the record contained no ruling as to defendant's written objection to the admission nor any stipulation to admit the evidence, contrary to the court's assertion that the parties did so stipulate; where expert testimony indicated that paternity by defendant was a factual possibility, it would have been error to assign 0 as the prior probability of paternity. Brown v. Smith, 137 N.C. App. 160, 526 S.E.2d 686 (2000).  

Chain of Custody. - It was prejudicial error for the trial court to admit other man's blood test results where the chain of custody was not properly established. Rockingham County Dep't of Social Serv. ex rel. Shaffer v. Shaffer, 126 N.C. App. 197, 484 S.E.2d 415 (1997).  

If a paternity blood test is not ordered by the trial court upon motion by a party, the standard in G.S. 8-50.1(b1) will not apply and the party seeking to admit the test must present independent evidence of the chain of custody. Where no sworn affidavits or witness testimony established that specimen's were drawn from a putative father and the minor child, where no testimony was submitted from the person who collected the samples, and where no testimony or an affidavit was presented from the individual who performed the DNA test to confirm that the specimen was transferred within the laboratory without being disturbed, it was error to admit the results of the test and a determination of parentage was reversed. Columbus County v. Davis, - N.C. App.  - , 592 S.E.2d 225 (2004).  

Verification of Chain of Custody. - Where there was no evidence that the chain of custody of blood tests relied on were verified as required by subsection (b1) even though the chain of custody was certified there was not sufficient compliance with this section; thus, blood tests were erroneously admitted. Rockingham County Dep't of Social Servs. ex rel. Shaffer v. Shaffer, 126 N.C. App. 197, 484 S.E.2d 415 (1997).  

Presumption Rebutted. - Putative father's testimony that he did not know child's mother and did not have sexual relations was clear, cogent, and convincing evidence sufficient to rebut the presumption created by the 99.96% probability of paternity test. Nash County Dep't of Social Servs. ex rel. Child Support Enforcement Agency ex rel. Williams v. Beamon, 126 N.C. App. 536, 485 S.E.2d 851 (1997).  

§ 8-50.2. Results of speed-measuring instruments; admissibility.

Statute text

(a)  The results of the use of radio microwave, laser, or other speed-measuring instruments shall be admissible as evidence of the speed of an object in any criminal or civil proceeding for the purpose of corroborating the opinion of a person as to the speed of an object based upon the visual observation of the object by such person.  

(b)  Notwithstanding the provisions of subsection (a) of this section, the results of a radio microwave, laser, or other electronic speed-measuring instrument are not admissible in any proceeding unless it is found that:  

(1) The operator of the instrument held, at the time the results of the speed-measuring instrument were obtained, a certificate from the North Carolina Criminal Justice Education and Training Standards Commission (hereinafter referred to as the Commission) authorizing him to operate the speed-measuring instrument from which the results were obtained.  

(2) The operator of the instrument operated the speed-measuring instrument in accordance with the procedures established by the Commission for the operation of such instrument.  

(3) The instrument employed was approved for use by the Commission and the Secretary of Crime Control and Public Safety pursuant to G.S. 17C-6.  

(4) The speed-measuring instrument had been calibrated and tested for accuracy in accordance with the standards established by the Commission for that particular instrument.  

(c)  All radio microwave and other electronic speed-measuring instruments shall be tested for accuracy by a technician possessing at least a second-class or general radiotelephone license from the Federal Communications Commission or a certification issued by organizations or committees endorsed by the Federal Communications Commission within a period of 12 months prior to the alleged violation. A written certificate by such technician showing that the test was made within the required period and that the instrument was accurate shall be competent and prima facie evidence of those facts in any proceeding referred to in subsection (a) of this section.  

All laser speed enforcement instruments shall be tested in accordance with standards established by the Commission. The Commission shall provide for certification of laser speed enforcement instruments. A written certificate by a technician certified by the Commission showing that a test was made within the required testing period and that the instrument was accurate shall be competent and prima facie evidence of those facts in any proceeding referred to in subsection (a) of this section.  

(d)  In every proceeding where the results of a radio microwave, laser, or other speed-measuring instrument is sought to be admitted, judicial notice shall be taken of the rules approving the use of the models and types of radio microwave and other speed-measuring instruments and the procedures for operation and calibration or measuring accuracy of such instruments.  

CASE NOTES

Use of Radar as Corroboration Only. - The General Assembly has provided that the speed of a vehicle may not be proved by the results of radar measurement alone, and that such evidence may be used only to corroborate the opinion of a witness as to speed, which opinion is based upon actual observation. State v. Jenkins, 80 N.C. App. 491, 342 S.E.2d 550 (1986).  

§ 8-50.3. (Expires June 30, 2006 - See editor's notes) Results of photographic speed-measuring instruments; admissibility.

Statute text

(a)  The results of the use of a photographic speed-measuring system as described in G.S. 160A-300.4 [S.L. 2003-280, s. 1 - see editor's note] shall be admissible as evidence in a nonjudicial administrative hearing held pursuant to G.S. 160A-300.4(e)(4) [S.L. 2003-280, s. 1 - see editor's note] for the purpose of establishing the speed of the vehicle detected.  

(b)  Notwithstanding the provisions of subsection (a) of this section, the results of a photographic speed-measuring system are not admissible unless all of the following are established:  

(1) The photographic speed-measuring system employed was approved for use by the North Carolina Criminal Justice Education and Training Standards Commission and the Secretary of Crime Control and Public Safety pursuant to G.S. 17C-6.  

(2) The photographic speed-measuring system had been calibrated and tested for accuracy in accordance with the standards established by the North Carolina Criminal Justice Education and Training Standards Commission and the Secretary of Crime Control and Public Safety for that particular system.  

(3) At the time the results were obtained, the photographic speed-measuring system was being operated by a sworn law enforcement officer who has been certified by the North Carolina Criminal Justice Education and Training Standards Commission under G.S. 17-6(a).  

(c)  All photographic speed-measuring systems shall be calibrated and tested in accordance with standards established by the North Carolina Criminal Justice Education and Training Standards Commission and the Secretary of Crime Control and Public Safety. A written certificate by a technician certified by the North Carolina Criminal Justice Education and Training Standards Commission showing that a test was made within the required testing period and that the system was accurate shall be competent and prima facie evidence of those facts in a nonjudicial administrative hearing held pursuant to G.S. 160A-300.4(e)(4) [S.L. 2003-280, s. 1 - see editor's note].  

(d)  In every nonjudicial administrative hearing held pursuant to G.S. 160A-300.4(e)(4) [S.L. 2003-280, s. 1 - see editor's note], where the results of a photographic speed-measuring system are sought to be admitted, notice shall be taken of the rules approving the photographic speed-measuring system and the procedures for calibration or testing for accuracy of the system.  
§ 8-54. Defendant in criminal action competent but not compellable to testify.

Statute text

In the trial of all indictments, complaints, or other proceedings against persons charged with the commission of crimes, offenses or misdemeanors, the person so charged is, at his own request, but not otherwise, a competent witness, and his failure to make such request shall not create any presumption against him. But every such person examined as a witness shall be subject to cross-examination as other witnesses. Except as above provided, nothing in this section shall render any person, who in any criminal proceeding is charged with the commission of a criminal offense, competent or compellable to give evidence against himself, nor render any person compellable to answer any question tending to criminate himself.  

CASE NOTES


I. General Consideration.


II. Evidence of Defendant's Character.


III. Cross-Examination of Defendant.


A. Scope of Questioning.


B. Particular Areas of Inquiry.


IV. Defendant Not Testifying.


A. Effect.


B. Fact Commented On.


C. Instructions to Jury.

I. GENERAL CONSIDERATION.

Change from Common Law. - To correctly interpret and apply this section, it should be remembered that at common law, both in England and in this country, parties were not competent witnesses and were not permitted to testify. Nonetheless, an admission of guilt by defendant was competent evidence just as it is competent today. Then, as now, the law applied and gave effect to the assumption that one charged with crime and wrongful conduct would not remain silent when he had an opportunity to speak. Such silence was evidence of guilt. Thus, when the barrier was removed preventing the accused from testifying and according him a privilege, it was proper to provide that his failure to utilize the privilege so given should not be regarded as an implied admission. State v. Walker, 251 N.C. 465, 112 S.E.2d 61 (1960), cert. denied, 364 U.S. 832, 81 S. Ct. 45, 5 L. Ed. 2d 58 (1960), overruled on other grounds, State v. Barnes, 324 N.C. 539, 380 S.E.2d 118 (1989).  

Prior to the adoption of this section defendants in criminal actions were not competent to testify in their own behalf. The prevailing theory prior to the adoption of this section was that the frailty of human nature and the overpowering desire for freedom would ordinarily induce a person charged with crime, if permitted to testify, to swear falsely. State v. Williams, 6 N.C. App. 611, 170 S.E.2d 640 (1969).  

When the common-law rules of evidence, which declared that parties were incompetent to testify, were changed by this section, an important privilege was extended to defendants, guarded by the provision that a failure to exercise it should raise no presumption of guilt against them. State v. Smith, 290 N.C. 148, 226 S.E.2d 10, cert. denied, 429 U.S. 932, 97 S. Ct. 339, 50 L. Ed. 2d 301 (1976).  

The common-law disqualification against interested parties testifying was removed by this section. State v. Howard, 222 N.C. 291, 22 S.E.2d 917 (1942).  

Privilege and Not a Duty. - A defendant in a criminal matter can only be examined as a witness by his own request. State v. Ellis, 97 N.C. 447, 2 S.E. 525 (1887).  

This section gives a criminal defendant the privilege of testifying in his own behalf. It is not his duty to do so, and he cannot be compelled to testify. If he does, however, he occupies the position of any other witness. He is entitled to the same privileges and is equally liable to be impeached or discredited. State v. Austin, 20 N.C. App. 539, 202 S.E.2d 293, rev'd on other grounds, 285 N.C. 364, 204 S.E.2d 675 (1974).  

The word "presumption" as used in this section is equivalent to what is at present generally understood by the word "inference." State v. Bailey, 4 N.C. App. 407, 167 S.E.2d 24 (1969).  

The law is that the jury is not to infer guilt from the fact that the defendant neither testifies nor presents evidence. State v. Willis, 22 N.C. App. 465, 206 S.E.2d 729 (1974).  

Defendant Treated as Other Witnesses. - When the defendant exercises this privilege he is treated just as any other witness and thereby subjects himself to all the disadvantages of that position. State v. Efler, 85 N.C. 585 (1881); State v. Hawkins, 115 N.C. 712, 20 S.E. 623 (1894); State v. Auston, 223 N.C. 203, 25 S.E.2d 613 (1943).  

Where a defendant in a criminal prosecution testifies in his own behalf he waives his constitutional privilege not to answer questions tending to incriminate him and is subject to cross-examination for the purpose of impeaching his credibility as other witnesses. State v. Griffin, 201 N.C. 541, 160 S.E. 826 (1931).  

If a defendant in a criminal action testifies, he occupies the position of any other witness, and he is entitled to the same privileges and is equally liable to be impeached or discredited. State v. Williams, 279 N.C. 663, 185 S.E.2d 174 (1971).  

No Instruction Required When Defendant Testifies. - When the defendant testifies, the trial court is not required to instruct the jury, upon request or otherwise, that the defendant cannot be compelled to testify. State v. Walden, 311 N.C. 667, 319 S.E.2d 577 (1984).  

Contradiction of Testimony. - Defendant's privilege against self-incrimination was not violated where State was permitted to show for purposes of impeachment that defendant had not voluntarily turned himself in to the police, and defendant had already testified to the contrary. State v. Lester, 289 N.C. 239, 221 S.E.2d 268 (1976).  

Comment on Failure to Produce Exculpatory Evidence. - A prosecutor may not make any reference to or comment on a defendant's failure to testify. However, a defendant's failure to produce exculpatory evidence or to contradict evidence presented by the state may properly be brought to the jury's attention by the state in its closing argument. State v. Mason, 315 N.C. 724, 340 S.E.2d 430 (1986).  

Where the prosecutor did no more than comment on defendant's failure to produce witnesses and evidence to refute the state's case, her statements did not constitute an impermissible comment on defendant's failure to take the stand. State v. Mason, 315 N.C. 724, 340 S.E.2d 430 (1986).  

Evidence of Other Offenses Where Defendant Does Not Testify. - When the defendant in a criminal trial does not testify, evidence of other offenses is inadmissible if its only relevancy is to show the character of the accused or his disposition to commit an offense of the nature of the one charged; such evidence will be admissible, however, if that evidence is used to show intent, design, guilty knowledge, or scienter or to make out the res gestae or to exhibit a chain of circumstances in respect of the matter on trial, when the other offenses are so connected with the offense charged as to throw light on one or more of these questions. State v. Allen, 50 N.C. App. 173, 272 S.E.2d 785 (1980), appeal dismissed, 302 N.C. 399, 279 S.E.2d 353 (1981).  

Where There Are Two or More Defendants. - Even prior to the enactment of this section on a trial for an affray, one defendant could not oppose the testifying of his codefendant for himself, the State's counsel not objecting. State v. Hamlett, 85 N.C. 520 (1881).  

Failure of Codefendant to Take Stand. - A codefendant on trial cannot be required over his own objection to testify as a witness for defendant. State v. Hanford, 16 N.C. App. 353, 191 S.E.2d 910, cert. denied, 282 N.C. 428, 192 S.E.2d 841 (1972).  

Defendant may properly raise a violation of this section for the first time on appeal. State v. Fleming, 33 N.C. App. 216, 234 S.E.2d 431, cert. denied and appeal dismissed, 293 N.C. 161, 236 S.E.2d 705 (1977).  

In the absence of an indication to the trial court that defendant wished to take the stand, it could not be said that the court denied defendant his right to testify. State v. Hayes, 314 N.C. 460, 334 S.E.2d 741 (1985).  

Testimony May Be Used in Subsequent Trial. - Where a defendant, in a prosecution for another crime, testified in his own behalf, after having been informed of his privilege not to testify, admissions made by him are competent evidence against him in a subsequent trial. State v. Simpson, 133 N.C. 676, 45 S.E. 567 (1903).  

Error in Sustaining Objections Held Waived. - In a prosecution for first-degree murder, where defendant contended that the trial court erred in sustaining the State's objections to several of his attempts to explain his answers, thereby violating his right to testify in his own behalf pursuant to this section, any error by the trial court in sustaining the State's objections was cured when the evidence sought to be admitted was subsequently admitted without objection. State v. Rinck, 303 N.C. 551, 280 S.E.2d 912 (1981).  

II. EVIDENCE OF DEFENDANT'S CHARACTER.

Defendant's General Character Can Be Shown. - When a prosecutor or defendant in a criminal action goes upon the stand as a witness he becomes just as any other witness, and his general character can be proven, not only as it was before a charge affecting it was made, but as it is at the date he goes upon the stand. State v. Spurling, 118 N.C. 1250, 24 S.E. 533 (1896).  

But His Character Is Not in Issue Unless So Placed. - Where a defendant goes on the witness stand and testifies, he does not thereby put his character in issue, but only puts his testimony in issue, and the State may introduce evidence tending to show the bad character of the witness solely for the purpose of contradicting him. State v. Foster, 130 N.C. 666, 41 S.E. 284 (1902); State v. Cloninger, 149 N.C. 567, 63 S.E. 154 (1908).  

And When He Does Not Testify, His Character Is Not in Issue. - When defendant does not go upon the stand, and does not offer evidence of good character, his character is not in issue and it may not be impeached by the State. State v. Proctor, 213 N.C. 221, 195 S.E. 816 (1938).  

Unless a defendant in a criminal prosecution testifies as a witness, thereby subjecting himself to impeachment, or produces evidence of his good character to repel the charge of crime, the State may not show his bad character for any purpose. State v. McLamb, 235 N.C. 251, 69 S.E.2d 537 (1952).  

Introduction of Evidence of Good Character by Defendant. - The right of the defendant to offer testimony of his good character does not depend upon his having been examined as a witness in his own behalf. State v. Hice, 117 N.C. 782, 23 S.E. 357 (1895); State v. McKinnon, 223 N.C. 160, 25 S.E.2d 606 (1943).  

When the defendant introduces evidence himself to prove his good character, then that evidence is substantive evidence, and may be considered by the jury as such. State v. Cloninger, 149 N.C. 567, 63 S.E. 154 (1908).  

Use of Character Evidence Introduced by State. - Where, in the trial of a criminal action, the defendant testified in his own behalf and introduced no evidence as to his general character, but the State introduced evidence to show that such character was bad, it was held that such evidence by the State could be considered only as affecting the credibility of the defendant as a witness and not as a circumstance in determining the question of his guilt or innocence. State v. Traylor, 121 N.C. 674, 28 S.E. 493 (1897).  

III. CROSS-EXAMINATION OF DEFENDANT.

A. SCOPE OF QUESTIONING.

Extent of Cross-Examination Permitted. - Cross-examination of a defendant under this section is not confined to matters brought out on direct examination, but questions are admissible to impeach, diminish or impair the credit of the witness. State v. Dickerson, 189 N.C. 327, 127 S.E. 256 (1925).  

When a defendant voluntarily becomes a witness in his own behalf, he is subject to cross-examination and impeachment as any other witness, and it is proper for the solicitor (now district attorney) to ask him questions concerning his prior criminal record for the purpose of impeaching him, provided the questions are based on information and are asked in good faith. State v. Weaver, 3 N.C. App. 439, 165 S.E.2d 15 (1969).  

It is permissible, for purposes of impeachment, to cross-examine a witness, including the defendant in a criminal case, by asking disparaging questions concerning collateral matters relating to his criminal and degrading conduct. State v. Williams, 279 N.C. 663, 185 S.E.2d 174 (1971); State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Poole, 289 N.C. 47, 220 S.E.2d 320 (1975); State v. Alford, 289 N.C. 372, 222 S.E.2d 222, death penalty vacated, Carter v. North Carolina, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

In order to impeach a defendant's credibility as a witness, the solicitor (now district attorney) is permitted to cross-examine the defendant as to collateral matters, including other criminal offenses, if the questions are based upon information and are asked in good faith. State v. Lea, 17 N.C. App. 71, 193 S.E.2d 383 (1972), cert. denied, 282 N.C. 674, 194 S.E.2d 154 (1973).  

While defendant in a criminal action may not be required to become a witness unless he voluntarily does so, once he does so, he becomes subject to cross-examination and may be required to answer questions designed to impeach or discredit him as a witness. State v. Noell, 284 N.C. 670, 202 S.E.2d 750 (1974), death sentence vacated, 428 U.S. 902, 96 S. Ct. 3203, 49 L. Ed. 2d 1205 (1976); State v. Waddell, 289 N.C. 19, 220 S.E.2d 293 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3211, 49 L. Ed. 2d 1210 (1976).  

Cross-examination by the State is permitted for the purpose of impeaching the credibility of a witness, including a defendant in a criminal case, and not for the purpose of proving prior offenses. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

In cross-examination, the witness, including a defendant in a criminal case, may be asked all sorts of disparaging questions and he may be particularly asked whether he has committed specified criminal acts or has been guilty of specified reprehensible or degrading conduct. State v. Waddell, 289 N.C. 19, 220 S.E.2d 293 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3211, 49 L. Ed. 2d 1210 (1976).  

A testifying defendant is subject to impeachment by cross-examination, generally to the same extent as any other witness. State v. Lester, 289 N.C. 239, 221 S.E.2d 268 (1976).  

Once a defendant testifies, he assumes the status of any other witness and is subject to impeachment by the questions and arguments of opposing counsel. These arguments may include comments on the witness's failure to explain or deny incriminating evidence since, if an innocent explanation exists or a denial can properly be made, the witness may reasonably be expected to provide it. State v. Smith, 294 N.C. 365, 241 S.E.2d 674 (1978).  

For purposes of impeachment, a defendant as witness may be cross-examined by the district attorney concerning prior inconsistent statements, prior convictions, and any specific acts of misconduct which tend to impeach his character. State v. Herbin, 298 N.C. 441, 259 S.E.2d 263 (1979).  

Same - Discretion of Trial Judge. - The limits of legitimate cross-examination of a defendant are largely within the discretion of the trial judge and, absent a showing that the verdict was improperly influenced by his rulings on the scope of that cross-examination, those rulings will not be held for error. State v. Lea, 17 N.C. App. 71, 193 S.E.2d 383 (1972), cert. denied, 282 N.C. 674, 194 S.E.2d 154 (1973).  

The scope of cross-examination of a criminal defendant is subject to the discretion of the trial judge and the questions must be asked in good faith. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Alford, 289 N.C. 372, 222 S.E.2d 222, death penalty vacated, Carter v. North Carolina, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

The scope of the cross-examination of a defendant with regard to specific acts of criminal and degrading conduct for which there has been no conviction is normally subject to the discretion of the trial judge, and the questions must be asked in good faith. The purpose of this rule permitting such a wide scope for impeachment is that such evidence is a proper and relevant means of aiding the jury in assessing and weighing the credibility of the defendant. State v. Ross, 295 N.C. 488, 246 S.E.2d 780 (1978).  

B. PARTICULAR AREAS OF INQUIRY.

Cross Examination as to Unproved Accusations or Arrests for Unrelated Offenses. - For purposes of impeachment, a witness, including the defendant in a criminal case, may not be cross-examined as to whether he has been accused, either informally or by affidavit on which a warrant is issued, of a criminal offense unrelated to the case on trial, nor cross-examined as to whether he has been arrested for such unrelated criminal offense. State v. Williams, 279 N.C. 663, 185 S.E.2d 174 (1971).  

Witness, including a defendant in a criminal case, cannot be impeached by cross-examination as to whether he has been arrested for, indicted for, or accused of an unrelated criminal offense. State v. Waddell, 289 N.C. 19, 220 S.E.2d 293 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3211, 49 L. Ed. 2d 1210 (1976).  

A defendant may not be asked on cross-examination for impeachment purposes if he has been accused, arrested or indicted for a particular crime, but he may be asked if he in fact committed the crime. State v. Poole, 289 N.C. 47, 220 S.E.2d 320 (1975); State v. Alford, 289 N.C. 372, 222 S.E.2d 222, death penalty vacated, Carter v. North Carolina, 429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976).  

It is improper to cross-examine a witness, including a defendant in a criminal trial, as to indictments, warrants or arrests which may have been made against him. State v. Lester, 289 N.C. 239, 221 S.E.2d 268 (1976).  

Cross-Examination as to Other Offenses for Which Defendant Has Been Indicted. - For purposes of impeachment, a witness, including the defendant in a criminal case, may not be cross-examined as to whether he has been indicted or is under indictment for a criminal offense other than that for which he is then on trial. In respect of this point, State v. Maslin, 195 N.C. 537, 143 S.E. 3 (1928), and decisions in accord with Maslin, are overruled, on the basic ground that an indictment cannot rightly be considered as more than an unproved accusation. State v. Williams, 279 N.C. 663, 185 S.E.2d 174 (1971).  

The rule that a witness, including the defendant in a criminal case, may no longer be cross-examined for impeachment purposes as to whether he has been indicted or is under indictment for a criminal offense other than that for which he is then on trial applies only to trials begun after December 15, 1971, the date of the decision in State v. Williams, 279 N.C. 663, 185 S.E.2d 174 (1971). State v. Harris, 281 N.C. 542, 189 S.E.2d 249 (1972).  

Cross-Examination with Respect to Prior Convictions. - A witness, including the defendant in a criminal case, may be cross-examined for purposes of impeachment with respect to prior convictions of crime. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Ross, 295 N.C. 488, 246 S.E.2d 780 (1978).  

Cross-examination for impeachment purposes is not limited to conviction of crimes. State v. Poole, 289 N.C. 47, 220 S.E.2d 320 (1975).  

Trial judge did not err in admitting defendant's testimony under cross-examination of prior criminal convictions where the district attorney repeatedly asked defendant what he had been convicted of, not what he had been charged with, it was defendant who unresponsively volunteered information as to charges, and defendant's motion to strike all testimony as to charges was allowed and the judge instructed the jury to disregard all of it. State v. Lester, 289 N.C. 239, 221 S.E.2d 268 (1976).  

Inquiry of a witness, including a defendant, into prior convictions for certain crimes is relevant to impeach the witness. State v. Collins, 29 N.C. App. 120, 223 S.E.2d 575 (1976).  

Where the defendant on cross-examination testified about an additional conviction for assault with a firearm which he had failed to mention during his direct examination, this was relevant impeachment evidence, thus, it was not only proper, it was also prudent for the prosecutor to attempt to elicit further details about defendant's prior convictions. State v. Edwards, 49 N.C. App. 547, 272 S.E.2d 384 (1980).  

And Specific Acts of Misconduct. - Where a defendant in a criminal case testifies in his own behalf, specific acts of misconduct may be brought out on cross-examination to impeach his testimony. State v. Poole, 289 N.C. 47, 220 S.E.2d 320 (1975).  

An accused person who testifies as a witness may be cross-examined regarding prior acts of misconduct. State v. Lester, 289 N.C. 239, 221 S.E.2d 268 (1976).  

Trial judge did not err in allowing cross-examination of defendant concerning the circumstances of his undesirable discharge from military service. State v. Lester, 289 N.C. 239, 221 S.E.2d 268 (1976).  

Cross-examination for purposes of impeachment of a defendant who testifies in his own behalf is not limited to questions concerning prior convictions, but also extends to questions relating to specific acts of criminal and degrading conduct for which there has been no conviction. State v. Ross, 295 N.C. 488, 246 S.E.2d 780 (1978).  

When a defendant becomes a witness and testifies in his own behalf, he is subject to cross-examination like any other witness, and, for purposes of impeachment, he may be cross-examined by the district attorney concerning any specific acts of misconduct which tend to impeach his character. State v. Galloway, 304 N.C. 485, 284 S.E.2d 509 (1981).  

By choosing to testify, a defendant is subject to cross-examination as other witnesses; defendant waived his privilege against self-incrimination regarding bad acts when he elected to testify. State v. Artis, 91 N.C. App. 604, 372 S.E.2d 905 (1988).  

Where defendant testified on direct examination that he had no intent of selling cocaine until he was approached by the informant, he raised the issue of entrapment, and G.S. 8C-1, Rule 404(b) allowed the State on cross-examination to question defendant concerning the prior sale to undercover police to prove absence of entrapment; therefore defendant's privilege against self-incrimination was not violated by the questions. State v. Artis, 91 N.C. App. 604, 372 S.E.2d 905 (1988).  

Where defendant first testified that he had never possessed any cocaine, it was then proper impeachment for the district attorney to ask the defendant about bags containing cocaine residue found in the defendant's possession when he was arrested. State v. Wooten, 104 N.C. App. 125, 408 S.E.2d 202 (1991).  

Cross-Examination as to Conviction Subsequently Set Aside. - While it was improper for the solicitor (now district attorney) to cross-examine defendant concerning a conviction for felonious assault when this conviction had been subsequently set aside and on retrial defendant had been convicted only of simple assault - if the solicitor (now district attorney) knew such was the case - defendant was hardly prejudiced when he had admitted convictions for a large number of different criminal offenses committed over a long period of years. State v. Weaver, 3 N.C. App. 439, 165 S.E.2d 15 (1969).  

Denial of Impeaching Questions. - When defendant denies impeaching questions as to his prior criminal record, his answers are conclusive in the sense that they cannot be rebutted by other evidence, but the solicitor is not precluded from rephrasing his questions to include such details as the docket number of the case, the name of the court, the date of trial, the offense charged, and the sentence imposed. State v. Weaver, 3 N.C. App. 439, 165 S.E.2d 15 (1969).  

Contradicting Witness's Denial of Prior Offenses. - Denial of prior offenses by a witness, including a defendant in a criminal case, may not be contradicted by introducing the record of his conviction or otherwise proving by other witnesses that he was, in fact, convicted. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

Defendant May Be Recalled for Further Cross-Examination. - A defendant who avails himself of the privilege of testifying in his own behalf is subject to being recalled for further cross-examination, since the court has full discretion to allow a witness to be examined at any stage of the trial out of the usual order or to be recalled for reexamination. State v. Austin, 20 N.C. App. 539, 202 S.E.2d 293, rev'd on other grounds, 285 N.C. 364, 204 S.E.2d 675 (1974).  

IV. DEFENDANT NOT TESTIFYING.

A. EFFECT.

No Presumption from Failure to Take Stand. - The failure of a defendant charged with homicide to take the witness stand voluntarily will not create a presumption against him. State v. Bynum, 175 N.C. 777, 95 S.E. 101 (1918).  

A defendant's failure to testify may not be considered an admission of the truth of testimony which tends to incriminate him. State v. McCall, 286 N.C. 472, 212 S.E.2d 132 (1975).  

North Carolina cases do not prescribe any mandatory formula with regard to defendant's failure to testify not creating any presumption against him, but instead look to see if the spirit of this section has been complied with. State v. Sanders, 288 N.C. 285, 218 S.E.2d 352 (1975), cert. denied, 423 U.S. 1091, 96 S. Ct. 886, 47 L. Ed. 2d 102 (1976).  

B. FACT COMMENTED ON.

This section unquestionably prohibits any comment before the jury concerning defendant's failure to testify. State v. Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976); State v. Hughes, 54 N.C. App. 117, 282 S.E.2d 504 (1981).  

It is the privilege, but not the duty, of a party to an action to offer himself as a witness in his own behalf, and he is not the proper subject for unfriendly criticism because he declines to exercise a privilege conferred upon him for his own benefit merely. The fact is not the subject of comment at all, certainly not unless under very peculiar circumstances, which must be necessarily passed upon by the judge presiding at the trial, as a matter of sound discretion. Gragg v. Wagner, 77 N.C. 246 (1877).  

Comment by Court. - The failure of defendant to testify in his own behalf should not be made the subject of comment by the court except to inform the jury that a defendant may or may not testify in his own behalf as he may see fit, and that his failure to testify does not create any presumption against him. State v. McNeill, 229 N.C. 377, 49 S.E.2d 733 (1948); State v. Bovender, 233 N.C. 683, 65 S.E.2d 323 (1951); State v. Bailey, 4 N.C. App. 407, 167 S.E.2d 24 (1969); State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973); State v. Caron, 288 N.C. 467, 219 S.E.2d 68 (1975), cert. denied, 425 U.S. 971, 96 S. Ct. 2168, 48 L. Ed. 794 (1976).  

Trial court in a prosecution for armed robbery did not improperly comment on defendant's failure to testify when defense counsel stated he was going to introduce defendant into evidence and the court replied, "He'll have to take the witness stand," since the court's remark merely explained evidentiary procedure. State v. Hughes, 54 N.C. App. 117, 282 S.E.2d 504 (1981).  

Any comment or explanation by the parties or the court on a defendant's election not to testify is improper. State v. Banks, 322 N.C. 753, 370 S.E.2d 398 (1988).  

Counsel may not comment upon the failure of a defendant in a criminal prosecution to testify. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975).  

This section is interpreted as denying the right of counsel to comment on the failure of a defendant to testify. The reason for the rule is that extended comment from the court or from counsel for the State or defendant would tend to nullify the declared policy of the law that the failure of one charged with crime to testify in his own behalf should not create a presumption against him or be regarded as a circumstance indicative of guilt or unduly accentuate the significance of his silence. To permit counsel for a defendant to comment upon or offer explanation of the defendant's failure to testify would open the door for the prosecution and create a situation that this section was intended to prevent. State v. Bovender, 233 N.C. 683, 65 S.E.2d 323 (1951), overruled on other grounds, State v. Barnes, 324 N.C. 539, 380 S.E.2d 118 (1989); State v. Boone, 307 N.C. 198, 297 S.E.2d 585 (1982); State v. Randolph, 312 N.C. 198, 321 S.E.2d 864 (1984).  

The decisions of the Supreme Court referring to this statute have interpreted its meaning as denying the right of counsel to comment on the failure of a defendant to testify. The reason for the rule is that extended comment from the court or from counsel for the State or defendant would tend to nullify the declared policy of the law that the failure of one charged with crime to testify in his own behalf should not create a presumption against him or be regarded as a circumstance indicative of guilt or unduly accentuate the significance of his silence. To permit counsel for a defendant to comment upon or offer explanation of the defendant's failure to testify would open the door for the prosecution and create a situation the statute was intended to prevent. State v. Walden, 311 N.C. 667, 319 S.E.2d 577 (1984).  

This section prohibits the district attorney from making any reference to or comment on defendant's failure to testify. State v. McCall, 286 N.C. 472, 212 S.E.2d 132 (1975); State v. Peplinski, 290 N.C. 236, 225 S.E.2d 568, cert. denied, 429 U.S. 932, 97 S. Ct. 339, 50 L. Ed. 2d 301 (1976).  

This section prohibits the district attorney from making direct, or even indirect, references to a defendant's failure to testify. State v. Ferrell, 75 N.C. App. 156, 330 S.E.2d 225, cert. denied and appeal dismissed, 314 N.C. 333, 333 S.E.2d 492 (1985).  

And any reference by the State regarding defendant's failure to testify violates his constitutional right to remain silent. State v. Randolph, 312 N.C. 198, 321 S.E.2d 864 (1984).  

New Trial Ordered. - Defendant was entitled to a new trial because the trial court erroneously overruled his objection to the prosecution's closing comments about defendant's decision not to testify in trial for felonious breaking or entering; the error was prejudicial and required a new trial. State v. Reid, 334 N.C. 551, 434 S.E.2d 193 (1993).  

Statement That Defendant Was Hiding Behind Wife's Coat Tail. - Where defendant's wife and several other witnesses testified in his behalf, but he did not testify, to say that the defendant was "hiding behind his wife's coat tail" was tantamount to commenting on his failure to testify, which is not permitted by this section. State v. McLamb, 235 N.C. 251, 69 S.E.2d 537 (1952).  

Statement by prosecutor that he had not said a word about defendant not going to the witness stand violated this section. State v. Roberts, 243 N.C. 619, 91 S.E.2d 589 (1956).  

Inquiry in Superior Court as to Failure to Testify Below. - In a superior court trial for driving under the influence, the State, by inquiring into defendant's failure to testify in district court, did more than attempt to impeach the defendant with his prior silence, considering his allegedly belated attempt to establish a defense, but also adversely implicated defendant's right not to testify in district court. State v. Ferrell, 75 N.C. App. 156, 330 S.E.2d 225, cert. denied, 314 N.C. 333, 333 S.E.2d 492 (1985).  

This section does not restrict the prosecuting attorney from making comments upon the evidence and drawing such deductions therefrom as would have been legitimate before the passage of the act, for, while enlarging the rights of the defendants, this section did not abridge the privileges of the prosecution. State v. Smith, 290 N.C. 148, 226 S.E.2d 10, cert. denied, 429 U.S. 932, 97 S. Ct. 339, 50 L. Ed. 2d 301 (1976); State v. Peplinski, 290 N.C. 236, 225 S.E.2d 568, cert. denied, 429 U.S. 932, 97 S. Ct. 339, 50 L. Ed. 2d 301 (1976).  

The purpose of this section is not to restrict the prosecutor from making such comments upon the evidence and drawing such deductions therefrom so long as the prosecutor does not call attention to defendant's failure to testify. State v. Richardson, 342 N.C. 772, 467 S.E.2d 685 (1996), cert. denied, 519 U.S. 890, 117 S. Ct. 229, 136 L. Ed. 2d 160 (1996).  

Statements made by prosecutor regarding the demeanor of the defendant were not comparable to statements previously held to be improper comments on a defendant's failure to testify. State v. Bates, 343 N.C. 564, 473 S.E.2d 269 (1996), cert. denied, 519 U.S. 1131, 117 S. Ct. 992, 136 L. Ed. 2d 873 (1997).  

A bare statement by the prosecution to the effect that the State's evidence was uncontradicted was not an improper reference to the defendant's failure to testify. State v. Smith, 290 N.C. 148, 226 S.E.2d 10, cert. denied, 429 U.S. 932, 97 S. Ct. 339, 50 L. Ed. 2d 301 (1976).  

Although the prosecution is forbidden from commenting on the failure of a defendant to testify at trial, a prosecutor's statement that the state's evidence was uncontradicted does not constitute an improper reference to defendant's failure to testify. State v. Richardson, 342 N.C. 772, 467 S.E.2d 685 (1996), cert. denied, 519 U.S. 890, 117 S. Ct. 229, 136 L. Ed. 2d 160 (1996).  

Veiled Reference to Defendant's Failure to Testify. - Trial judge did not err in failing to intervene ex mero motu where any reference by the district attorney to defendant's failure to testify was at the most "a veiled reference," so brief and indirect as to make improbable any contention that the jury inferred guilt from the failure of the defendant to testify. State v. Styles, 93 N.C. App. 596, 379 S.E.2d 255 (1989).  

The State may fairly draw the jury's attention to the failure of the defendant to produce exculpatory evidence or to contradict the State's case. State v. Tilley, 292 N.C. 132, 232 S.E.2d 433 (1977).  

The district attorney had a right to comment on defendant's failure to account for the hours between 4:30 and 6:45 p.m., especially after the defendant had offered evidence tending to establish an alibi. The prosecutor's remarks were directed solely at defendant's failure to offer evidence rebutting the State's case, rather than at his failure to take the stand. State v. Stanfield, 292 N.C. 357, 233 S.E.2d 574 (1977).  

Prosecutor's calling the jury's attention to defendant's demeanor made no reference to or inference about his decision not to testify, and did not violate his constitutional and statutory privilege not to testify. State v. Brown, 320 N.C. 179, 358 S.E.2d 1, cert. denied, 484 U.S. 970, 108 S. Ct. 467, 98 L. Ed. 2d 406 (1987).  

Comment by Defense Counsel on Defendant's Failure to Testify. - Defense counsel was entitled to read to the jury that clause of U.S. Const., Amend. V, material to his election not to testify, i.e., "No person . . . shall be compelled in any criminal case to be a witness against himself" and to say simply that because of this provision, the jury must not consider defendant's election not to testify adversely to him, or words to this effect. State v. Banks, 322 N.C. 753, 370 S.E.2d 398 (1988).  

Comments Elicited by Defense Counsel. - Trial court did not err in allowing police officer's comments on murder defendant's decision to exercise her constitutional right to remain silent upon her arrest; the comments were elicited by the defense counsel and defense counsel repeatedly asked officer to explain his answers and did not object to, or move to strike the comments. State v. Jennings, 333 N.C. 579, 430 S.E.2d 188 (1993), cert. denied, 510 U.S. 1028, 114 S. Ct. 644, 126 L. Ed. 2d 602 (1994).  

Prohibiting Defense from Reading U.S. Const., Amend. V to the Jury Held Not Reversible Error. - The trial court did not commit reversible error in prohibiting the reading to the jury of that portion of U.S. Const., Amend. V, pertinent to the defendant's election not to testify, where in his general instructions to the jury, the judge gave an accurate and complete statement of the law applicable to defendant's election not to testify. State v. Banks, 322 N.C. 753, 370 S.E.2d 398 (1988).  

Exception to improper remarks of counsel during the argument must be taken before verdict. The rationale for this rule is that a party cannot be allowed to speculate upon his chances for a verdict, and then complain because counsel were not arrested in their comments upon the case. Such exceptions, like those to the admission of incompetent evidence, must be made in apt time, or else be lost. State v. Hopper, 292 N.C. 580, 234 S.E.2d 580 (1977).  

Exception in Death Cases. - The general rule that exception to improper remarks of counsel during the argument must be taken before verdict has been modified in recent years so that it does not apply to death cases, when the argument of counsel is so prejudicial to the defendant that in this court's opinion, it is doubted that the prejudicial effect of such argument could have been removed from the jurors' minds by any instruction the trial judge might have given. State v. Hopper, 292 N.C. 580, 234 S.E.2d 580 (1977).  

A slip of the tongue in an instruction on defendants' failure to testify will not be held to be prejudicial error if not called to the attention of the court and if it does not appear that the jury could have been prejudiced thereby. State v. Willis, 22 N.C. App. 465, 206 S.E.2d 729 (1974).  

Prosecution's statements directed at defendant's failure to produce rebuttal or alibi evidence at trial for robbery with dangerous weapon, were not directed at defendant's failure to testify on his own behalf; therefore, these comments were not in error. State v. Thompson, 110 N.C. App. 217, 429 S.E.2d 590 (1993).  

Failure to Object - Trial court did not err by allowing a detective to testify that defendant refused to make a statement to police because defendant did not object to that testimony during trial; also, the trial court did not have an obligation to give the jury a curative instruction, sua sponte, after a witness who testified stated during cross-examination that, if defendant didn't agree with what the witness said, defendant should defend himself. State v. Batchelor, 157 N.C. App. 421, 579 S.E.2d 422 (2003), cert. denied, 357 N.C. 462, 586 S.E.2d 101 (2003).  

C. INSTRUCTIONS TO JURY.

Improper comment on defendant's failure to testify may be cured by an instruction from the court that the argument is improper, followed by prompt and explicit instructions to the jury to disregard it. State v. Monk, 286 N.C. 509, 212 S.E.2d 125 (1975); State v. Randolph, 312 N.C. 198, 321 S.E.2d 864 (1984).  

If the defendant elects not to testify as a witness in his own defense, any comment by the solicitor (now district attorney) calling attention to this failure is improper; but where the presiding judge carefully instructs the jury that defendant's failure to testify in his own defense should not be construed in anywise to his prejudice, the presiding judge properly and effectively removes any prejudicial effect that might result from the solicitor's (now district attorney) argument. State v. Lewis, 256 N.C. 430, 124 S.E.2d 115 (1962).  

If the district attorney improperly comments on defendant's failure to testify, the error may be cured by a withdrawal of the remark or by a statement from the court that it was improper, followed by an instruction to the jury not to consider the failure of the accused to offer himself as a witness. State v. McCall, 286 N.C. 472, 212 S.E.2d 132 (1975); State v. Peplinski, 290 N.C. 236, 225 S.E.2d 568, cert. denied, 429 U.S. 932, 97 S. Ct. 339, 50 L. Ed. 2d 301 (1976); State v. Soloman, 40 N.C. App. 600, 253 S.E.2d 270 (1979).  

When a prosecutor improperly comments upon the accused's failure to testify, the error may be cured if the trial judge (1) sustains an objection to the comment; (2) tells the jury that the comment was improper; and (3) instructs the jury to disregard the comment and not to consider the failure of the accused to offer himself as a witness. State v. Oates, 65 N.C. App. 112, 308 S.E.2d 507 (1983), cert. denied, 310 N.C. 747, 315 S.E.2d 708 (1984).  

An instruction by the trial court immediately after sustaining an objection to a prosecutor's comment on the defendant's failure to testify, that the defendant's exercise of his right not to testify shall not be used against him, is insufficient absent an instruction that the argument was improper and that it should be disregarded. State v. Oates, 65 N.C. App. 112, 308 S.E.2d 507 (1983), cert. denied, 310 N.C. 747, 315 S.E.2d 708 (1984).  

Trial court's curative instruction to the jury following the prosecutor's comment at trial was sufficient, even though not made immediately after the prosecutor's comments, as the the trial court stated that the comment was improper, and the statement was followed by an instruction to the jury not to consider the failure of the accused to offer the accused as a witness. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002).  

To be effective, the trial court's instruction should immediately follow the offensive remark and should explain why the remark was improper. The fact that the remark was made by a private prosecutor makes no difference. State v. Oates, 65 N.C. App. 112, 308 S.E.2d 507 (1983), cert. denied, 310 N.C. 747, 315 S.E.2d 708 (1984).  

New Trial If No Curative Instruction on Improper Argument Is Given. - When there is an objection to prohibited statements on the failure of the defendant to testify, it is the duty of the court not only to sustain objection to the prosecuting attorney's improper and erroneous argument but also to instruct the jury that the argument was improper with prompt and explicit instructions to disregard it. If no proper curative instruction is given, the prejudicial effect of the argument requires a new trial. State v. Soloman, 40 N.C. App. 600, 253 S.E.2d 270 (1979).  

Failure to Request Curative Instruction. - Where defendants failed to promptly object to the prosecutor's statement and decided against requesting a curative instruction when this was suggested by the trial court, they were not entitled to a new trial for the failure of the trial court to grant relief, since the statement was not so grossly improper as to require the trial court to act ex mero motu. State v. Randolph, 312 N.C. 198, 321 S.E.2d 864 (1984).  

It is better practice not to instruct on the defendant's failure to testify. State v. Covington, 290 N.C. 313, 226 S.E.2d 629 (1976).  

Unless Defendant Requests Such an Instruction. - Ordinarily, it would seem better to give not instruction concerning a defendant's failure to testify unless such an instruction is requested by the defendant. State v. Powell, 11 N.C. App. 465, 181 S.E.2d 754, cert. denied, 279 N.C. 396, 183 S.E.2d 243 (1971); State v. Rankin, 282 N.C. 572, 193 S.E.2d 740 (1973); State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973); State v. Caron, 288 N.C. 467, 219 S.E.2d 68 (1975), cert. denied, 425 U.S. 971, 96 S. Ct. 2168, 48 L. Ed. 2d 794 (1976).  

Right to Instruction Upon Request. - A nontestifying defendant has the right, upon proper request, to have the court tell the jury in substance that his failure to take the witness stand and testify in his own behalf does not create any presumption against him. State v. Leffingwell, 34 N.C. App. 205, 237 S.E.2d 550 (1977).  

This statute prohibits the prosecution, the defense, or the trial judge from commenting upon the defendant's failure to testify. A nontestifying defendant, however, has the right upon request to have the trial court instruct the jury that his failure to testify may not be held against him. State v. Randolph, 312 N.C. 198, 321 S.E.2d 864 (1984).  

Such Instruction Is Discretionary Absent Request. - Court need not charge that failure of defendant to testify should not be considered against him in absence of request. State v. Jordan, 216 N.C. 356, 5 S.E.2d 156 (1939); State v. Warren, 292 N.C. 235, 232 S.E.2d 419 (1977).  

The failure of the trial court to instruct the jury upon the effect of defendant's failure to testify is not error, because such an instruction is not required unless specifically requested by defendant. State v. Smith, 24 N.C. App. 498, 211 S.E.2d 539 (1975), overruled on other grounds, State v. Barnes, 324 N.C. 539, 380 S.E.2d 118 (1989).  

Under this section the trial judge is not required to instruct the jury that a defendant's failure to testify creates no presumption against him unless defendant requests the instruction. In fact, it is better not to give such an instruction unless defendant requests it. State v. Chambers, 52 N.C. App. 713, 280 S.E.2d 175 (1981).  

But Giving Unrequested Proper Instructions Is Not Reversible Error. - Giving unrequested proper instructions relating to the failure of the defendant to exercise his right to testify or refrain from testifying under the provisions of this section is not reversible error. State v. Powell, 11 N.C. App. 465, 181 S.E.2d 754, cert. denied, 279 N.C. 396, 183 S.E.2d 243 (1971).  

While it is the better practice to give no instructions on the defendant's failure to testify, there is no error in giving an unrequested instruction on defendants' failure to testify if it correctly states the law. State v. Willis, 22 N.C. App. 465, 206 S.E.2d 729 (1974).  

The trial court did not err in instructing the jury regarding defendant's failure to testify, even though defendant did not request the instruction. State v. Hill, 34 N.C. App. 347, 238 S.E.2d 201 (1977).  

It is not always prejudicial error to give an unrequested instruction regarding defendant's failure to testify or present evidence. There is no prejudicial error if the instruction makes clear to the jury that the defendant has the right to offer or to refrain from offering evidence as he sees fit and that his failure to testify should not be considered by the jury as basis for any inference adverse to him. State v. Chambers, 52 N.C. App. 713, 280 S.E.2d 175 (1981).  

What Instruction Must State. - Any instruction is incomplete and prejudicially erroneous unless it makes clear to the jury that the defendant has the right to offer or to refrain from offering evidence as he sees fit and that his failure to testify should not be considered by the jury as basis for any inference adverse to him. State v. Sanders, 288 N.C. 285, 218 S.E.2d 352 (1975), cert. denied, 423 U.S. 1091, 96 S. Ct. 886, 47 L. Ed. 2d 102 (1976); State v. Caron, 288 N.C. 467, 219 S.E.2d 68 (1975), cert. denied, 425 U.S. 971, 96 S. Ct. 2168, 48 L. Ed. 2d 794 (1976).  

Language of Statute Should be Used. - The better practice is for the trial judge to use the language employed in this section without additions if there is a request for such instructions. State v. Powell, 11 N.C. App. 465, 181 S.E.2d 754, cert. denied, 279 N.C. 396, 183 S.E.2d 243 (1971).  

An instruction which incorporates the precise language of this section is not only acceptable, but it has often been suggested as being the preferred instruction. State v. Penland, 20 N.C. App. 73, 200 S.E.2d 672 (1973), appeal dismissed, 284 N.C. 621, 201 S.E.2d 692 (1974).  

Instructions Upheld. - The court's remarks to the jury in instructing them that defendant was within his rights in not testifying, and that his failure to testify should not be considered against him, were held without error upon defendant's exception. State v. Horne, 209 N.C. 725, 184 S.E. 470 (1936).  

A charge to the effect that a defendant has a right not to testify and that his failure to testify should not be considered as a circumstance against him will not be held for error on the ground that it called to the jury's attention the fact of defendant's absence from the stand. State v. Wood, 230 N.C. 740, 55 S.E.2d 491 (1949).  

No hard and fast form of expression or consecrated formula is required, but the jury may be instructed that, as to the defendant, the jury should scrutinize his testimony in the light of his interest in the outcome of the prosecution, but that if after such scrutiny the jury believes that the witness has told the truth, it should give his testimony the same weight it would give the testimony of any other credible witness. It was not mandatory that the judge charge the jury in this respect, but the charge was permissible and appeared to be the uniform practice. State v. Williams, 6 N.C. App. 611, 170 S.E.2d 640 (1969).  

The trial judge's statement in his charge to the jury did not constitute prejudicial error where the charge, taken as a whole, did not give the jury the impression that defendant's failure to present evidence was to be taken against him. State v. Harlow, 16 N.C. App. 312, 191 S.E.2d 900 (1972).  

Trial court's instruction that the jury must be very careful not to allow defendant's silence to influence their decision in any way did not constitute prejudicial error, though an instruction more nearly in the language of this section would have been preferable. State v. House, 17 N.C. App. 97, 193 S.E.2d 327 (1972); State v. Phifer, 17 N.C. App. 101, 193 S.E.2d 413 (1972), cert. denied, 283 N.C. 108, 194 S.E.2d 636 (1973).  

Although it is the better practice to give no instruction concerning the failure of defendant to testify unless he requests it, the trial court's instruction in a first degree murder case to the effect that defendant's failure to testify should not be considered by the jury was not prejudicial to defendant. State v. Bryant, 283 N.C. 227, 195 S.E.2d 509 (1973).  

Where an instruction was unduly repetitious, but stripped of unnecessary verbiage the instruction was that a defendant may or may not testify in his own behalf as he sees fit, and that his failure to testify shall not be held against him to any extent, this instruction met the requirements of this section. State v. Caron, 288 N.C. 467, 219 S.E.2d 68 (1975), cert. denied, 425 U.S. 971, 96 S. Ct. 2168, 48 L. Ed. 2d 794 (1976).  

Trial judge's instruction to the jury that they "should" not consider defendant's failure to take the stand against him, rather than that they "shall" not consider his failure to take the stand against him, was not error. State v. Sellers, 289 N.C. 268, 221 S.E.2d 264 (1976).  

While it is better practice to use the words of the statute, i.e., "shall not create any presumption against him," the use of the words "should not" in an instruction concerning defendant's failure to testify was not such error as to require a new trial. State v. Boone, 293 N.C. 702, 239 S.E.2d 459 (1977).  

Instructions Held Improper. - While the interpretations of this section require defendant's testimony to be scrutinized, it was the province of the jury to determine from his demeanor and the attending circumstances the weight which they would accord his testimony, and a charge of the court that "the law presumes" that he is naturally laboring under the temptation to testify to whatever he thinks may be necessary to clear himself and that the jury should take into consideration what a conviction would mean to defendant, etc., was held to impose a burden and cast a shadow upon his testimony greater than the law required and constituted reversible error. State v. Wilcox, 206 N.C. 691, 175 S.E. 122 (1934).  

While it is proper for the court to instruct the jury to scrutinize testimony of a defendant in a criminal prosecution because of his interest in the verdict, it was error for the court to fail to follow such instructions with a charge that if after such scrutiny the jury found him worthy of belief they should give his testimony as full credit as they would that of any other witness. State v. Dee, 214 N.C. 509, 199 S.E. 730 (1938).  

A charge to the jury to "very carefully and very cautiously scrutinize" defendant's testimony is not to be commended. State v. Auston, 223 N.C. 203, 25 S.E.2d 613 (1943).  

Instruction that the defendants "did not offer any evidence as they have the right to do" was incomplete and prejudicially erroneous. State v. Baxter, 285 N.C. 735, 208 S.E.2d 696 (1974).  

Court's instruction to disregard the remark, "Why in the world did the defendant sit here for these one-and-a-half days remaining mute and not come to the stand?" was insufficient where the court did not instruct that the remark was improper nor why it was improper. State v. Oates, 65 N.C. App. 112, 308 S.E.2d 507 (1983), cert. denied, 310 N.C. 747, 315 S.E.2d 708 (1984).  

§ 8-55. Testimony enforced in certain criminal investigations; immunity.

Statute text

If any justice, judge or magistrate of the General Court of Justice shall have good reason to believe that any person within his jurisdiction has knowledge of the existence and establishment of any faro bank, faro table or other gaming table prohibited by law, or of any place where alcoholic beverages are sold contrary to law, in any town or county within his jurisdiction, such person not being minded to make voluntary information thereof on oath, then it shall be lawful for such justice, magistrate, or judge to issue to the sheriff of the county in which such faro bank, faro table, gaming table, or place where alcoholic beverages are sold contrary to law is supposed to be a subpoena, capias ad testificandum, or other summons in writing, commanding such person to appear immediately before such justice, magistrate, or judge and give evidence on oath as to what he may know touching the existence, establishment and whereabouts of such faro bank, faro table or other gaming table, or place where alcoholic beverages are sold contrary to law, and the name and personal description of the keeper thereof. Such evidence, when obtained, shall be considered and held in law as an information on oath, and the justice, magistrate or judge may thereupon proceed to seize and arrest such keeper and destroy such table, or issue process therefor as provided by law. No person shall be excused, on any prosecution, from testifying touching any unlawful gaming done by himself or others; but no discovery made by the witness upon such examination shall be used against him in any penal or criminal prosecution, and he shall be altogether pardoned of the offenses so done or participated in by him.  

CASE NOTES

For case upholding the constitutionality of this section, see In re Briggs, 135 N.C. 118, 47 S.E. 403 (1904).  

Witness Compellable to Testify. - In a prosecution for gaming a witness may be compelled to testify, although his answer tends to criminate him, since he is pardoned for the offense. State v. Morgan, 133 N.C. 743, 45 S.E. 1033 (1903).  

§ 8-57. Husband and wife as witnesses in criminal actions.

Statute text

(a)  The spouse of the defendant shall be a competent witness for the defendant in all criminal actions, but the failure of the defendant to call such spouse as a witness shall not be used against him. Such spouse is subject to cross-examination as are other witnesses.  

(b)  The spouse of the defendant shall be competent but not compellable to testify for the State against the defendant in any criminal action or grand jury proceedings, except that the spouse of the defendant shall be both competent and compellable to so testify:  

(1) In a prosecution for bigamy or criminal cohabitation, to prove the fact of marriage and facts tending to show the absence of divorce or annulment;  

(2) In a prosecution for assaulting or communicating a threat to the other spouse;  

(3) In a prosecution for trespass in or upon the separate lands or residence of the other spouse when living separate and apart from each other by mutual consent or court order;  

(4) In a prosecution for abandonment of or failure to provide support for the other spouse or their child;  

(5) In a prosecution of one spouse for any other criminal offense against the minor child of either spouse, including any illegitimate or adopted or foster child of either spouse.  

(c)  No husband or wife shall be compellable in any event to disclose any confidential communication made by one to the other during their marriage.  

CASE NOTES


I. General Consideration.


II. To What Extent Spouse Was Competent and Compellable Witness Prior to 1983 Amendment.


A. In General.


B. Particular Actions.


C. Illustrative Cases.


III. Cross-Examination of Spouse.


IV. Failure to Testify.

I. GENERAL CONSIDERATION.

Evidence rendered incompetent by this section is excludable and failure to do so is reversible error. State v. Holmes, 101 N.C. App. 229, 398 S.E.2d 873 (1990), aff'd, 330 N.C. 826, 412 S.E.2d 660 (1992).  

Applicability of Section to Common-Law Marriages. - Common-law marriages are invalid in North Carolina. Hence, the husband-wife testimonial privilege granted in this section may not be asserted by a criminal defendant to disqualify a witness alleged to be his spouse by virtue of a common-law marriage contracted in North Carolina. This State, however, will recognize as valid a common-law marriage if the acts alleged to have created it took place in a state in which such a marriage is valid. State v. Alford, 298 N.C. 465, 259 S.E.2d 242 (1979).  

Privilege Belongs to Spouse. - Under subsection (b) of this section, the privilege belongs to the spouse, not to the defendant. Once challenged, the better practice is for the trial judge to advise the spouse that he or she cannot be compelled to testify in cases where this statute applies, and then to determine whether the spouse is in fact still willing to testify. State v. Britt, 320 N.C. 705, 360 S.E.2d 660 (1987).  

The sole prohibition of subsection b is now directed to compelled testimony. State v. Rush, 340 N.C. 174, 456 S.E.2d 819 (1995).  

As amended in 1986, this section embodies the common law rule that a defendant's spouse may be compelled to testify against a defendant for the State, and  reflects judicial abrogation of the common law rule that a spouse is incompetent to testify against the defendant spouse. State v. Rush, 340 N.C. 174, 456 S.E.2d 819 (1995).  

The spousal privilege does not bar nonconfidential, out-of-court statements made by a spouse and introduced against a defendant spouse for the State through a third party. State v. Rush, 340 N.C. 174, 456 S.E.2d 819 (1995).  

Rationale of cases decided prior to State v. Freeman, 302 N.C. 591, 276 S.E.2d 450 (1981), holding that a spouse's out-of-court statements are inadmissible against the defendant spouse for the State, no longer applies. State v. Rush, 340 N.C. 174, 456 S.E.2d 819 (1995).  

This section preserves the rule against disclosure of confidential communications. While this section modifies the rule against adverse spousal testimony, it preserves the rule against disclosure of confidential marital communications. State v. Holmes, 330 N.C. 826, 412 S.E.2d 660 (1992).  

A confidential communication between husband and wife is privileged and that this privilege, even in criminal cases, survives both the North Carolina Rules of Evidence and the 1983 amendment to this section. The statute makes it clear that neither spouse may be compelled to disclose confidential communications between husband and wife when testifying as a witness. State v. Holmes, 330 N.C. 826, 412 S.E.2d 660 (1992).  

Effect of Termination of Marriage. - When the marital relationship terminates, the asserted reasons for this section, the preservation of the sanctity of the home and the fictional oneness of husband and wife, are no longer pertinent; but evidence that defendant and his wife were experiencing less than harmonious marital relations is insufficient to terminate the privilege. State v. Reavis, 19 N.C. App. 497, 199 S.E.2d 139 (1973).  

Defendant who asked third parties to leave before he spoke to his wife in their home had the right to assert privilege against his wife and prohibit her from testifying both about his statements to her and about his actions in taking a gun out of a kitchen cabinet. State v. Holmes, 101 N.C. App. 229, 398 S.E.2d 873 (1990), aff'd, 330 N.C. 826, 412 S.E.2d 660 (1992).  

Prejudicial Error Not Shown. - Assuming, arguendo, that defendant's wife was compelled to testify against defendant, the error was not prejudicial, where she essentially corroborated other witnesses' testimony, and there was not a reasonable possibility that a different result would have been reached had she not testified. State v. Britt, 320 N.C. 705, 360 S.E.2d 660 (1987).  

Admission Not Marital Communication. - Defendant's admission to his wife that he had sexual intercourse with his stepdaughter was not a marital communication induced by the marital relationship and prompted by the affection, confidence, and loyalty engendered by such relationship; rather, defendant's confession was driven by his own psychological motivations and was not a marital communication. State v. Smith, 113 N.C. App. 827, 440 S.E.2d 322 (1994).  

II. TO WHAT EXTENT SPOUSE WAS COMPETENT AND COMPELLABLE WITNESS PRIOR TO 1983 AMENDMENT.

A. IN GENERAL.

Editor's Note. - The cases below were decided under this section as it read prior to the 1983 amendment. Formerly the section made the spouse of the defendant competent to testify for him, but not competent or compellable to testify against him, with certain exceptions.  

Common Law. - At common law the husband or wife of the defendant in a criminal case was incompetent to testify either for the State or for the defense. State v. Alford, 274 N.C. 125, 161 S.E.2d 575 (1968).  

At common law, a husband or a wife was incompetent to testify either for or against his or her defendant-spouse in a criminal action. This section changed this rule to the effect that a husband or a wife can testify for a defendant-spouse. The common law rule remains in effect, however, regarding testimony against a spouse in a criminal action. State v. Suits, 296 N.C. 553, 251 S.E.2d 607 (1979).  

Common-Law Rule Modified. - The common-law rule prohibiting one spouse from testifying against another in a criminal action is modified so as to prohibit such testimony only if the substance of the testimony concerns a "confidential communication" between the marriage partners made during the duration of their marriage. State v. Freeman, 302 N.C. 591, 276 S.E.2d 450 (1981).  

In effect, this section left intact the common-law rule that a spouse is incompetent to testify against the other spouse in a criminal case. However, the common-law rule was modified so that spouses are now incompetent to testify against one another in a criminal proceeding only if the substance of the testimony concerns a confidential communication. State v. Waters, 308 N.C. 348, 302 S.E.2d 188 (1983).  

Effect of Section. - Under this section the husband or wife was a competent witness for the defendant in all criminal actions or proceedings. But neither was competent or compellable to give evidence against the other in any criminal proceeding. State v. Harbison, 94 N.C. 885 (1886). See State v. Watson, 215 N.C. 387, 1 S.E.2d 886 (1939).  

Under this section a wife was neither competent nor compellable to testify against her husband in a criminal proceeding; hence, hearsay evidence of her declarations, not made in his presence or by his authority, which would be prejudicial to the husband, was inadmissible. State v. Reid, 178 N.C. 745, 101 S.E. 104 (1919). See State v. Cotton, 218 N.C. 577, 12 S.E.2d 246 (1940).  

This section in effect forbade the testimony of one spouse against another in criminal proceedings unless the case fell within one of the exceptions enumerated in the statute. State v. Reavis, 19 N.C. App. 497, 199 S.E.2d 139 (1973).  

This section is an evidentiary rule and applies to a spouse testifying, or to the admission of a statement by a spouse into evidence. State v. Cousin, 291 N.C. 413, 230 S.E.2d 518 (1976).  

Incompetency of Spouse to Testify for State. - Although this section made a spouse competent to testify as a witness for the defense, it did not make a spouse competent to testify in a criminal case for the State. State v. Waters, 308 N.C. 348, 302 S.E.2d 188 (1983).  

Declarations of One Spouse While Not in Presence of the Other. - The statutory prohibition against compelling a spouse to give evidence against the other spouse has been extended to testimony concerning declarations made by the husband or wife of the defendant, while not in the presence of the defendant, even though there was no objection interposed to such testimony. State v. Fulcher, 294 N.C. 503, 243 S.E.2d 338 (1978).  

Testimony of a State's witness of a declaration of defendant's wife to the effect that if defendant had not been driving so slow "he wouldn't have been caught" entitled defendant to a new trial notwithstanding his failure to move to strike the answer, since testimony of the wife against the husband was forbidden by this section, and a fortiori her declarations against him not made in his presence or by his authority were precluded by this section. State v. Warren, 236 N.C. 358, 72 S.E.2d 763 (1952); State v. Dillahunt, 244 N.C. 524, 94 S.E.2d 479 (1956).  

Confidential Communications Not Admissible. - This section prohibited the admission of evidence of statements made by one spouse implicating the other. State v. Overton, 60 N.C. App. 1, 298 S.E.2d 695 (1982), cert. denied and appeal dismissed, 307 N.C. 580, 299 S.E.2d 652, 307 N.C. 581, 299 S.E.2d 652, 307 N.C. 581, 299 S.E.2d 653 (1983).  

The confidential communications between husband and wife cannot, on the grounds of public policy, be admitted in evidence. State v. Brittain, 117 N.C. 783, 23 S.E. 433 (1895).  

When Communications Are Confidential. - In determining whether a spouse's testimony includes a "confidential communication," the question is whether the communication, whatever it contains, was induced by the marital relationship and prompted by the affection, confidence, and loyalty engendered by such relationship. State v. Freeman, 302 N.C. 591, 276 S.E.2d 450 (1981).  

As to exclusion of act as declaration of spouse, see State v. Fulcher, 294 N.C. 503, 243 S.E.2d 338 (1978); State v. Suits, 296 N.C. 553, 251 S.E.2d 607 (1979).  

Admissibility of Statements Made as Agent of Spouse. - This section is a codification of a common-law rule of evidence and, as such, is subject to the same exceptions which pertain to the common-law rule. One of the exceptions is that, when one spouse is made the agent of the other spouse, the statements of the agent are admissible against the principal despite the spousal relationship. State v. Overton, 60 N.C. App. 1, 298 S.E.2d 695 (1982), cert. denied and appeal dismissed, 307 N.C. 580, 299 S.E.2d 652, 307 N.C. 581, 299 S.E.2d 652, 307 N.C. 581, 299 S.E.2d 653 (1983).  

This section does not prohibit a husband or wife from making voluntary statements to police officers during the investigatory stage of a criminal proceeding. State v. Aaron, 29 N.C. App. 582, 225 S.E.2d 117, cert. denied, 290 N.C. 663, 228 S.E.2d 455 (1976), 430 U.S. 908, 97 S. Ct. 1180, 51 L. Ed. 2d 585 (1977).  

Failure to Exclude Incompetent Testimony. - When evidence rendered incompetent by this section was admitted, it became the duty of the trial judge to exclude the testimony, and his failure to do so was held reversible error whether exception was noted or not. State v. Porter, 272 N.C. 463, 158 S.E.2d 626 (1968); State v. Thompson, 290 N.C. 431, 226 S.E.2d 487 (1976); State v. McKenzie, 46 N.C. App. 34, 264 S.E.2d 391 (1980).  

B. PARTICULAR ACTIONS.

Abandonment of Wife. - Under this section the wife is a competent witness against her husband as to the fact of abandonment or neglect to provide adequate support. State v. Brown, 67 N.C. 470 (1872).  

Proof of Marriage. - The wife is competent to prove the fact of marriage under an indictment against her husband for abandonment. State v. Chester, 172 N.C. 946, 90 S.E. 697 (1916).  

Bigamy. - In an indictment for bigamy the first wife of the defendant is a competent witness to prove the marriage, public cohabitation as man and wife being public acknowledgments of the relation and not coming within the nature of the confidential relations which the policy of the law forbids either to give in evidence. State v. Melton, 120 N.C. 591, 26 S.E. 933 (1897). See also, State v. McDuffie, 107 N.C. 885, 12 S.E. 83 (1890).  

By the express provisions of this section, defendant's legal wife was a competent witness before the grand jury, which was considering an indictment against him charging him with a violation of the provisions of G.S. 14-183, "to prove the fact of marriage . . . ." State v. Vandiver, 265 N.C. 325, 144 S.E.2d 54 (1965).  

Prior to the 1957 amendment to this section, it was held that while in a prosecution for bigamous cohabitation, as in a prosecution for bigamy, the wife was competent to testify against the husband to prove the fact of marriage; her testimony was limited to proof of the fact of marriage, and any testimony by her as to other incriminating facts, such as testimony tending to show that they had not been divorced, was incompetent. State v. Setzer, 226 N.C. 216, 37 S.E.2d 513 (1946); State v. Hill, 241 N.C. 409, 85 S.E.2d 411 (1955).  

Felony Committed by One Spouse Against the Other. - It appears that an exception to the general common-law rule that one spouse was not a competent witness against the other in a criminal proceeding was applicable where one spouse was tried for a felony committed against the other spouse. State v. Robinson, 15 N.C. App. 362, 190 S.E.2d 270, cert. denied, 281 N.C. 762, 191 S.E.2d 363 (1972).  

Where defendant was charged with a serious felony which she and others allegedly perpetrated against the man she contended was her husband, the public's interest in having her brought to justice far outweighed any conceivable interest the public might have had in precluding her alleged husband from testifying against her. State v. Robinson, 15 N.C. App. 362, 190 S.E.2d 270, cert. denied, 281 N.C. 762, 191 S.E.2d 363 (1972).  

Assault. - In case of assault and battery with intent to kill by poison, with evidence tending to show the previous threats of the wife, and that the poison was put into the food prepared by the daughter in her mother's presence at their home, and that the husband was poisoned from eating thereof, the testimony of the husband as to his wife's previous threats was not inadmissible under the provisions of this section, but was admissible for the purpose of showing knowledge and identifying the perpetrators of the crime, and was distinguishable from the rule that threats are ordinarily inadmissible on trials for assault and battery. State v. Alderman, 182 N.C. 917, 110 S.E. 59 (1921).  

The rule that neither the husband nor wife is competent to testify against the other in criminal cases does not apply to proof of assault by the one upon the other. State v. French, 203 N.C. 632, 166 S.E. 747 (1932).  

Effect of Marriage Subsequent to Assault. - The fact that subsequent to an assault the defendant married the prosecuting witness did not render her an incompetent witness against him at the trial. State v. Price, 265 N.C. 703, 144 S.E.2d 865 (1965).  

C. ILLUSTRATIVE CASES.

Threats. - In a homicide case, where there was a plea and evidence of self-defense, it was competent for defendant's wife to testify to a threat made by deceased against her husband, which she communicated to defendant before the killing. State v. Rice, 222 N.C. 634, 24 S.E.2d 483 (1943).  

Wife's Statements to Husband in Presence of Witness. - Testimony of witness that at the time of the arrest of defendant by the officers of the law his wife was present and said to him: "I told you that you would get into it if you did not stay with me like I wanted you to," to which he replied: "Hush," was not a confidential communication between husband and wife within the contemplation of this section, could be testified to by the witness who was present and heard it, and was some evidence of guilt in connection with the other evidence in the case. State v. Freeman, 197 N.C. 376, 148 S.E. 450 (1929).  

Testimony of Wife Who Witnessed Killing by Husband. - This section does not render the testimony invalid of a wife who witnessed the killing by her husband of a passenger in the car she was driving as such testimony does not fit the definition of a "confidential communication" between marriage partners. State v. Funderburk, 56 N.C. App. 119, 286 S.E.2d 884 (1982).  

Testimony as to Adultery prior to Marriage. - Where a man and woman were indicted for fornication and adultery, and a nol. pros. was entered as to the woman, her husband was a competent witness to show adultery between the defendants committed before he married the woman. State v. Wiseman, 130 N.C. 726, 41 S.E. 884 (1902).  

Testimony as to Conduct prior to Divorce. - A divorced husband was incompetent to testify against his divorced wife in the trial of an indictment against her for fornication and adultery which occurred prior to the divorce. State v. Raby, 121 N.C. 682, 28 S.E. 490 (1877).  

Where former husband or wife is prosecuted for a felony, the divorced spouse is a competent witness to testify for the State as to what occurred during the subsistence of their marriage in his or her presence when the alleged felony was being committed. State v. Alford, 274 N.C. 125, 161 S.E.2d 575 (1968).  

Conduct as Declaration Against Spouse. - Where in response to the officer's inquiry as to whether the defendant had a knife, the jury was informed that the defendant's wife left the room and returned with a pocket knife, identified as State's Exhibit Number 3, this conduct was equivalent to the wife stating, "Yes, the defendant has a knife, and here it is." Thus, the court committed prejudicial error in allowing the police officer to testify to the wife's actions. State v. Suits, 296 N.C. 553, 251 S.E.2d 607 (1979).  

A wife under this section was not competent to testify against her husband in a prosecution for felonious burning and the admission of her testimony entitled him to a new trial. State v. Kluttz, 206 N.C. 726, 175 S.E. 81 (1934).  

A wife's testimony that her husband shot and killed her brother in her presence in a public place was competent in a prosecution of the husband for first-degree murder of her brother, since the actions of the husband in a public place and in the presence of a third person could not have been a communication made in the confidence of the marital relationship or one which was induced by affection and loyalty in the marriage. State v. Freeman, 302 N.C. 591, 276 S.E.2d 450 (1981).  

Prosecutions Against Both Husband and Wife. - Where husband and wife were separately indicted for the same homicide and the prosecutions were consolidated and tried together over their objections, and the wife's testimony, though admitted only as to her, was to the effect that her husband killed deceased and forced her, through fear, to confess and attempt to exculpate him, her testimony was necessarily inculpatory of the husband and impinged this section, and his motion for a mistrial and severance at the conclusion of the State's evidence should have been granted. State v. Cotton, 218 N.C. 577, 12 S.E.2d 246 (1940).  

Where testimony disclosed that any part of husband's extrajudicial statement implicating codefendant wife was deleted by the State, there was no violation of the rule of this section. State v. Mathis, 13 N.C. App. 359, 185 S.E.2d 448 (1971).  

Wife as Witness for Husband. - Where the defendant husband was alleged to have stolen certain property, it was competent for him to introduce his wife as a witness to prove from what source he got the money to pay for such property, but unless he introduced her in proper time it rested within the discretion of the trial judge whether her testimony would be received. State v. Lemon, 92 N.C. 790 (1885).  

III. CROSS-EXAMINATION OF SPOUSE.

Scope of Cross-Examination - When Spouse Testifies Against Defendant. - A wife cannot be compelled to testify against her husband in a criminal action; but when she takes the stand in his behalf, she is subject to cross-examination in the same manner and to the same extent as any other witness. State v. Tola, 222 N.C. 406, 23 S.E.2d 321 (1942).  

Same - When Spouse Testifies for Defendant. - Where defendant's wife testifies in his behalf, she is subject to be cross-examined to the same extent as if unrelated to him. State v. Bell, 249 N.C. 379, 106 S.E.2d 495 (1959); State v. Carey, 288 N.C. 254, 218 S.E.2d 387 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3209, 49 L. Ed. 2d 1209 (1976).  

Prior Inconsistent Statements. - In a prosecution for murder committed in the perpetration of an armed robbery and for conspiracy to commit armed robbery, if based on information and asked in good faith, it was permissible for the district attorney to ask defendant's wife about her prior inconsistent statements as they related to her previous relationship with the trigger man for purposes of impeachment. State v. Carey, 288 N.C. 254, 218 S.E.2d 387 (1975), death sentence vacated, 428 U.S. 904, 96 S. Ct. 3209, 49 L. Ed. 2d 1209 (1976).  

A statement by defendant's wife was admissible where the statement was not induced by the confidence of the marital relationship but, instead, was at most a casual observation. State v. Hammonds, 141 N.C. App. 152, 541 S.E.2d 166 (2000).  

A statement by defendant's wife was admissible where the defendant took no steps to ensure confidentiality while obtaining the weapon and the wife's presence was merely incidental. State v. Hammonds, 141 N.C. App. 152, 541 S.E.2d 166 (2000).  

A statement by defendant's wife was admissible where the statement merely indicated that the communication regarding the shooting took place and where the defendant was allowed to put on his brother's testimony that, immediately after the shooting, defendant telephoned and told his brother that he thought he had killed someone, thereby demonstrating that defendant did not treat his statement to his wife as a confidential matter. State v. Hammonds, 141 N.C. App. 152, 541 S.E.2d 166 (2000).  

IV. FAILURE TO TESTIFY. 

Spousal Testimony. - In defendant's trial on charges of first degree murder, first degree burglary, second degree kidnapping, and robbery with a dangerous weapon, the trial court properly admitted the videotaped statement that defendant's wife gave to police, pursuant to G.S. 8C-1, N.C. R. Evid. 804(b)(5), after defendant's wife refused to testify for the State at defendant's trial. State v. Carter, 156 N.C. App. 446, 577 S.E.2d 640 (2003).  

Failure of Spouse to Testify May Not Be Used Against Defendant. - The failure of the wife to be examined as a witness in behalf of a husband tried for a criminal offense was expressly excluded as evidence to the husband's prejudice by this section, though she was competent to testify. State v. Harris, 181 N.C. 600, 107 S.E. 466 (1921).  

Duty of Court Where Improper Evidence Is Placed Before Jury. - When evidence forbidden by this section was argumentatively placed before the jury and used to the prejudice of the defense, it was the duty of the judge ex mero motu to intervene and promptly instruct the jury that the wife's failure to testify and the improper argument concerning that fact had to be disregarded and under no circumstances used to the prejudice of the defendant. State v. Thompson, 290 N.C. 431, 226 S.E.2d 487 (1976).  

Failure to Instruct Held Error. - In a prosecution for first-degree murder, where the district attorney in his argument to the jury used the failure of defendant's wife to testify on defendant's behalf to the prejudice of the defense, the failure of the trial judge to intervene on his own motion and promptly instruct the jury that the wife's failure to testify and the improper argument regarding that fact must be disregarded and under no circumstances used to the prejudice of the defendant was reversible error. State v. McCall, 289 N.C. 570, 223 S.E.2d 334 (1976).  

Error in Jury Instruction Not Prejudicial - Although the trial court initially erred in permitting the prosecutor to comment upon the defendant's failure to call the defendant's spouse to testify at trial, the trial court later issued a peremptory instruction that the jury should disregard the argument and that the failure of the defendant to call the defendant's spouse should not be held against the defendant; therefore, despite the fact that the instruction was insufficiently detailed, the error was not prejudicial given the additional evidence concerning defendant's guilt. State v. Barden, 356 N.C. 316, 572 S.E.2d 108 (2002), cert. denied, 538 U.S. 1040, 123 S. Ct. 2087, 155 L. Ed. 2d 1074 (2003).  

Action of Court Held Insufficient to Remove Prejudice. - During the absence of the judge, the solicitor (now district attorney) in his argument to the jury called the jury's attention to the fact that defendant's wife had not testified in his behalf, and persisted in the argument after objection by defendant's counsel. Upon his return, the judge sustained the objection, and near the conclusion of his charge to the jury stated that the law did not permit such comment and that the jury should not let the argument influence it. The solicitor's (district attorney's) comment violated this section, and was prejudicial, and called for prompt peremptory and certain caution by the court, not only that the argument should be disregarded, but that the failure of defendant's wife to testify should not be considered to his prejudice, and the action of the court in merely sustaining the objection and the caution later given by the court near the conclusion of the charge was insufficient to free the case of prejudice. State v. Helms, 218 N.C. 592, 12 S.E.2d 243 (1940).  

In a prosecution for second-degree murder, it was error for the trial judge merely to sustain an objection, without a curative instruction, to the prosecutor's comment during closing argument on the failure of the defendant's wife to testify. State v. Robinson, 74 N.C. App. 323, 328 S.E.2d 309 (1985).  

Failure to Give Additional Instruction Not Error. - Where the trial judge had properly excluded from consideration by the jury testimony relating to the wife's failure to appear and testify in behalf of her husband on his trial for a homicide, the defendant could not successfully complain of error on appeal in the failure of the trial judge to again instruct the jury thereon, when there had been no exception taken to the charge of the court or the refusal of any prayer for instruction on the subject. State v. Harris, 181 N.C. 600, 107 S.E. 466 (1921).  

§ 8-57.1. Husband-wife privilege waived in child abuse.

Statute text

Notwithstanding the provisions of G.S. 8-56 and G.S. 8-57, the husband-wife privilege shall not be ground for excluding evidence regarding the abuse or neglect of a child under the age of 16 years or regarding an illness of or injuries to such child or the cause thereof in any judicial proceeding related to a report pursuant to the Child Abuse Reporting Law, Article 3 of Chapter 7B of the General Statutes of North Carolina.  

§ 8-57.2. Presumed father or mother as witnesses where paternity at issue.
Statute text

Whenever an issue of paternity of a child born or conceived during a marriage arises in any civil or criminal proceeding, the presumed father or the mother of such child is competent to give evidence as to any relevant matter regarding paternity of the child, including nonaccess to the present or former spouse, regardless of any privilege which may otherwise apply. No parent offering such evidence shall thereafter be prosecuted based upon that evidence for any criminal act involved in the conception of the child whose paternity is in issue and/or for whom support is sought, except for perjury committed in this testimony.  

CASE NOTES

Rule rendering wife incompetent to prove nonaccess has now been abrogated entirely in all civil and criminal proceedings in which paternity is at issue. Carpenter v. Hawley, 53 N.C. App. 715, 281 S.E.2d 783, cert. denied and appeal dismissed, 304 N.C. 587, 289 S.E.2d 564 (1981).  

§ 8-58.20. Forensic analysis admissible as evidence.

Statute text

(a)  In any criminal prosecution, a laboratory report of a written forensic analysis, including an analysis of the defendant's DNA, or a forensic sample alleged to be the defendant's DNA, as that term is defined in G.S. 15A-266.2(2), that states the results of the analysis and that is signed and sworn to by the person performing the analysis may be admissible in evidence without the testimony of the analyst who prepared the report in accordance with the requirements of this section.  

(b)  A forensic analysis, to be admissible under this section, shall be performed in accordance with rules or procedures adopted by the State Bureau of Investigation, or by another laboratory certified by the American Society of Crime Laboratory Directors (ASCLD), for the submission, identification, analysis, and storage of forensic analyses. The analyses of DNA samples and typing results of DNA samples shall be performed in accordance with the rules or procedures of the State Bureau of Investigation or other ASCLD-certified laboratory.  

(c)  The analyst who analyzes the forensic sample and signs the report shall complete an affidavit on a form developed by the State Bureau of Investigation. In the affidavit, the analyst shall state (i) that the person is qualified by education, training, and experience to perform the analysis, (ii) the name and location of the laboratory where the analysis was performed, and (iii) that performing the analysis is part of that person's regular duties. The analyst shall also aver in the affidavit that the tests were performed pursuant to the ASCLD standards for that discipline and that the evidence was handled in accordance with established and accepted procedures while in the custody of the laboratory. The affidavit shall be sufficient to constitute prima facie evidence regarding the person's qualifications. The analyst shall attach the affidavit to the laboratory report and shall provide the affidavit to the investigating officer and the district attorney in the prosecutorial district in which the criminal charges are pending. An affidavit by a forensic analyst sworn to and properly executed before an official authorized to administer oaths is admissible in evidence without further authentication in any criminal proceeding with respect to the forensic analysis administered and the procedures followed.  

(d)  The district attorney shall serve a copy of the laboratory report and affidavit on the attorney of record for the defendant, or on the defendant if that person has no attorney, no later than five business days after receiving the report and affidavit, or 30 business days before any proceeding in which the report may be used against the defendant, whichever occurs first.  

(e)  Upon receipt of a copy of the laboratory report and affidavit, the attorney of record for the defendant or the defendant if that person has no attorney, shall have 15 business days to file a written objection to the use of the laboratory report and affidavit at any proceeding against the defendant. The written objection shall be filed with the court in which the matter is pending with a copy provided to the district attorney.  

(f)  If the defendant's attorney of record, or the defendant if that person has no attorney, fails to file a written objection with the court to the use of the laboratory report and affidavit within the time allowed by this section, then the laboratory report and affidavit may be admitted in evidence in any proceeding without the testimony of the analyst subject to the presiding judge ruling otherwise at the proceeding when offered. If, however, a written objection is filed, this section does not apply and the admissibility of the evidence shall be determined and governed by the appropriate rules of evidence.  

§ 8-59. Issue and service of subpoena. 

Statute text

In obtaining the testimony of witnesses in causes pending in the trial divisions of the General Court of Justice, subpoenas shall be issued and served in the manner provided in Rule 45 of the Rules of Civil Procedure for civil actions. Provided that in criminal cases any employee of a local law-enforcement agency may effect service of a subpoena for the attendance of witnesses by telephone communication with the person named. However, in the case of a witness served by telephone communication pursuant to this section, neither an order to show cause nor an order for arrest shall be issued until such person has been served personally with the written subpoena.  

Cross References. - As to duty of clerk to issue subpoena, see G.S. 7A-103.  

§ 8-61. Subpoena for the production of documentary evidence.

Statute text

Subpoenas for the production of records, books, papers, documents, or tangible things may be issued in criminal actions in the same manner as provided for civil actions in Rule 45 of the Rules of Civil Procedure.  

§ 8-63. Witnesses attend until discharge; effect of nonattendance.

§ 8-64. Witnesses exempt from civil arrest.

§ 8-74. Depositions for defendant in criminal actions.

§ 8-81. Objection to deposition before trial.

§ 8-82. Deposition not quashed after trial begun.

§ 8-83. When deposition may be read on the trial.

§ 8-85. Court reporter's certified transcription.

§ 8-97. Photographs as substantive or illustrative evidence.

§ 8-103. Courier service and contract carriers.
Statute text

Every witness, being summoned to appear in any of the said courts, in manner before directed, shall appear accordingly, and, subject to the provisions of G.S. 6-51, continue to attend from session to session until discharged, when summoned in a civil action or special proceeding, by the court or the party at whose instance such witness shall be summoned, or, when summoned in a criminal prosecution, until discharged by the court, the prosecuting officer, or the party at whose instance he was summoned; and in default thereof shall forfeit and pay, in civil actions or special proceedings, to the party at whose instance the subpoena issued, the sum of forty dollars ($40.00), to be recovered by motion in the cause, and shall be further liable to his action for the full damages which may be sustained for the want of such witness's testimony; or if summoned in a criminal prosecution shall forfeit and pay eighty dollars ($80.00) for the use of the State, or the party summoning him. If the civil action or special proceeding shall, in the vacation, be compromised and settled between the parties, and the party at whose instance such witness was summoned should omit to discharge him from further attendance, and for want of such discharge he shall attend the next session, in that case the witness, upon oath made of the facts, shall be entitled to a ticket from the clerk in the same manner as other witnesses, and shall recover from the party at whose instance he was summoned the allowance which is given to witnesses for their attendance, with costs.  

No execution shall issue against any defaulting witness for the forfeiture aforesaid but after notice made known to him to show cause against the issuing thereof; and if sufficient cause be shown of his incapacity to attend, execution shall not issue, and the witness shall be discharged of the forfeiture without costs; but otherwise the court shall, on motion, award execution for the forfeiture against the defaulting witness.  

CASE NOTES

Duty to Attend. - When a subpoena has been served on a witness, he is required by this section to attend from term to term until discharged. State v. Gwynn, 61 N.C. 445 (1868).  

Attorney Not Exempt. - A witness who fails to appear when the case is called in which he has been subpoenaed to testify is not justified in his default because he is a practicing attorney at law and has cases to try in another county at the date upon which the case was called wherein he was a witness, and the party who subpoenaed him can recover the penalty, with the costs of the motions. In re Pierce, 163 N.C. 247, 79 S.E. 507 (1913).  

A witness who is summoned in this State while casually here, but who resides in another state, cannot be required to pay a forfeiture for nonattendance, if he has returned to his own state and is there at his domicile. Kinzey v. King, 28 N.C. 76 (1845).  

Test of Inability to Attend. - Where a witness alleges that he was unable to attend court, this inability must be decided by reference to the modes of traveling which are in use in the community. Eller v. Roberts, 25 N.C. 11 (1842).  

Nonattendance Need Not Be Willful. - This section does not require that the failure of the witness to attend should be "willful." In re Pierce, 163 N.C. 247, 79 S.E. 507 (1913).  

When Witness May Elect. - Where two subpoenas are served upon a witness, requiring his attendance on the same day at different places distant from each other, he is not bound to obey the writ which may have been first served, but may make his election between them. Icehour v. Martin, 44 N.C. 478 (1853).  

An issue in bastardy is not a "criminal prosecution" so as to subject a defaulting witness to the fine of eighty dollars ($80.00), prescribed by this section. Ward v. Bell, 52 N.C. 79 (1859).  

§ 8-64. Witnesses exempt from civil arrest.

Statute text

Every witness shall be exempt from arrest in civil actions or special proceedings during his attendance at any court, or before a commissioner, arbitrator, referee, or other person authorized to command the attendance of such witness, and during the time such witness is going to and returning from the place of such attendance, allowing one day for every thirty miles such witness has to travel to and from his place of residence.  

CASE NOTES

Common Law Rule Not Repealed. - This section does not serve to repeal the common law rule of exemption of witnesses from civil arrest. Cooper v. Wyman, 122 N.C. 784, 29 S.E. 947 (1898).  

Exemption Not Applicable to Criminal Proceeding. - The exemption of witnesses from civil arrest accorded by this section, and of nonresident parties and witnesses voluntarily attending court here, on grounds of public policy does not apply to parties arrested in criminal proceedings. White v. Underwood, 125 N.C. 25, 34 S.E. 104 (1899).  

Nonresident Attorney. - This section does not prevent service of summons on a nonresident attorney in this State to represent his clients in a matter pending in the federal court. Greenleaf v. People's Bank, 133 N.C. 292, 45 S.E. 638 (1903).  

Procedure for Claiming Exemption. - Where a party has not been granted the exemption from service of summons (which the courts seem to have placed on the same plane as the exemption from civil arrest), his remedy is not a motion to dismiss the action, but a motion, on special appearance, to set aside the return of service. Dell School v. Pierce, 163 N.C. 424, 79 S.E. 687 (1913). This is because the service is not void but voidable. Cooper v. Wyman, 122 N.C. 784, 29 S.E. 947 (1898).  

§ 8-74. Depositions for defendant in criminal actions.

Statute text

In all criminal actions, hearings and investigations it shall be lawful for the defendant in any such action to make affidavit before the clerk of the superior court of the county in which said action is pending, that it is important for the defense that he have the testimony of any person, whose name must be given, and that such person is so infirm, or otherwise physically incapacitated, or nonresident of this State, that he cannot procure his attendance at the trial or hearing of said cause. Upon the filing of such affidavit, it shall be the duty of the clerk to appoint some responsible person to take the deposition of such witness, which deposition may be read in the trial of such criminal action under the same rules as now apply by law to depositions in civil actions: provided, that the district attorney or prosecuting attorney of the district, county or town in which such action is pending have 10 days' notice of the taking of such deposition, who may appear in person or by representative to conduct the cross-examination of such witness.  

CASE NOTES

Section Does Not Entitle Defendant to List of State's Witnesses. - This section provides for taking the deposition of an incapacitated defense witness, whose name must be given to the court. Patently this section has no application to defendant's motion for a list of the State's witnesses. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

In the absence of a statute requiring the State to furnish it, the defendant in a criminal case is not entitled to a list of the State's witnesses who are to testify against him. State v. Hoffman, 281 N.C. 727, 190 S.E.2d 842 (1972).  

Where there are several defendants in the same bill of indictment, it is not necessary to notify each of the others of the taking of a deposition by one for use as evidence on his behalf. State v. Finley, 118 N.C. 1161, 24 S.E. 495 (1896).  

A deposition taken under this section is competent to be read in favor of one prisoner, although it contains testimony charging his codefendant with committing the crime. When so read, it is the duty of the presiding judge to instruct the jury that they are not to consider it as evidence against the codefendant thus charged with the crime, but only as evidence in favor of the prisoner who offers it. State v. Finley, 118 N.C. 1161, 24 S.E. 495 (1896).  

§ 8-81. Objection to deposition before trial.

Statute text

At any time before the trial, or hearing of an action or proceeding, any party may make a motion to the judge or court to reject a deposition for irregularity in the taking of it, either in whole or in part, for scandal, impertinence, the incompetency of the testimony, for insufficient notice, or for any other good cause. The objecting party shall state his exceptions in writing.  

CASE NOTES

Purpose of Section. - The purpose of this section is to settle the depositions as evidence before the trial or hearing and thus prevent surprise, misapprehension, confusion and delay on the trial. Carroll v. Hodges, 98 N.C. 418, 4 S.E. 199 (1887).  

The purpose of this section is to give the party in whose behalf a deposition has been taken notice of any objection to the deposition and of the grounds for same before the trial. Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962).  

Time and Manner of Objection. - As stated by this section, exceptions to a deposition, especially those which relate to its regularity, should be disposed of, at the latest, before the trial is entered upon. Barnhardt v. Smith, 86 N.C. 473 (1882); Carroll v. Hodges, 98 N.C. 418, 4 S.E. 199 (1887); Ivey v. Bessemer City Cotton Mills, 143 N.C. 189, 55 S.E. 613 (1906). Such objection must be made in writing. Brittain v. Hitchcock, 127 N.C. 400, 37 S.E. 474 (1900).  

Objection to the incompetency of testimony and motion to reject the evidence must be made in writing before trial unless the parties shall consent to a waiver of this provision. Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962).  

Same - When Allowed at Trial. - Where it appeared that no notice had been given to the adverse party of the taking of a deposition, and that it had not been passed upon by the clerk, it was held that an objection to its reception might be taken on the trial of the action. Bryan v. Jeffreys, 104 N.C. 242, 10 S.E. 167 (1889).  

When Trial Begins. - Once the case is reached on the calendar and the jury called into the box, "the hurry of a trial" has begun and the time for deliberation and scrutiny of a deposition has passed. The purpose of this section would not be served by a holding that the trial did not begin until after the jury was impaneled. Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962); State v. Swann, 5 N.C. App. 385, 168 S.E.2d 429, rev'd on other grounds, 275 N.C. 644, 170 S.E.2d 611 (1969).  

The trial begins when the jurors are called into the box for examination as to their qualifications - when the work of impaneling the jury begins - and the calling of a jury is a part of the trial. State v. Swann, 5 N.C. App. 385, 168 S.E.2d 429, rev'd on other grounds, 275 N.C. 644, 170 S.E.2d 611 (1969).  

Waiver of Formal Defects. - Where a party attends upon and takes part in taking depositions, he thereby waives all objections of a formal character, but a void process will not be vitalized unless there is an amendment without prejudice to third parties. McArter v. Rhea, 122 N.C. 614, 30 S.E. 128 (1898).  

The failure to insert the name of the commissioner in the commission to take the deposition is waived by the objecting party appearing at the taking of the deposition and making no objection thereto until after the trial was begun. Womack v. Gross, 135 N.C. 378, 47 S.E. 464 (1904); Tomlinson Chair Mfg. Co. v. Townsend, 153 N.C. 244, 69 S.E. 145 (1910).  

Where the provisions of this section as to making the objection before trial and in writing are not complied with, the objection to the deposition is waived. Woodley v. Hassell, 94 N.C. 157 (1886).  

§ 8-82. Deposition not quashed after trial begun.

Statute text

No deposition shall be quashed, or rejected, on objection first made after a trial has begun, merely because of an irregularity in taking the same, provided it shall appear that the party objecting had notice that it had been taken, and it was on file long enough before the trial to enable him to present his objection.  

CASE NOTES

Objection Should Be Made Before Trial. - Where a deposition was open and on file before the trial, and an objection thereto was made for the first time on the trial, it was held that the objection could not be sustained. Morgan v. Royal Fraternal Ass'n, 170 N.C. 75, 86 S.E. 975 (1915). And this is true whether the motion is to quash the deposition in whole or in part. Carroll v. Hodges, 98 N.C. 418, 4 S.E. 199 (1887).  

Where deposition of a witness is duly taken with full opportunity of cross-examination by the adverse party, with no objection before trial, and the witness is out of the State at the time of trial, exception to the deposition at the trial is without merit. Fleming v. Atlantic C.L.R.R., 236 N.C. 568, 73 S.E.2d 544 (1952).  

Filing as Notice. - Where the deposition had been on file for two or three months before the trial, the appellant's counsel having notice and being present when it was opened by the clerk and ordered by him to be read in evidence on the trial, and they making no objections thereto, it was held that such deposition could not be quashed on oral objection made at the trial. Carroll v. Hodges, 98 N.C. 418, 4 S.E. 199 (1887).  

Manner of Objection. - Since a deposition can be quashed only for irregularities in the taking or the incompetency of witnesses, objection should be taken to the questions and answers of the deponent by way of exception and not by motion to quash the depositions. Jeffords v. Albemarle Waterworks, 157 N.C. 10, 72 S.E. 624 (1911).  

Preservation of Exception. - Where a commissioner to take depositions has, over the objection and exceptions of a party litigant, denied him the right of cross-examination of a witness of his opponent, and the litigant has appealed therefrom to the trial court, and preserved his right, the exception gives notice of the grounds upon which it was based, and on his motion on the trial, the deposition relating to that part of the evidence will be stricken. Sugg v. St. Mary's Oil Engine Co., 193 N.C. 814, 138 S.E. 169 (1927).  

As to when objection is allowed at trial, see Bryan v. Jeffreys, 104 N.C. 242, 10 S.E. 167 (1889).  

§ 8-83. When deposition may be read on the trial.

Statute text

Every deposition taken and returned in the manner provided by law may be read on the trial of the action or proceeding, or before any referee, in the following cases, and not otherwise:  

(1) If the witness is dead, or has become insane since the deposition was taken.  

(2) If the witness is a resident of a foreign country, or of another state, and is not present at the trial.  

(3) If the witness is confined in a prison outside the county in which the trial takes place.  

(4) If the witness is so old, sick or infirm as to be unable to attend court.  

(5) If the witness is the President of the United States, or the head of any department of the federal government, or a judge, district attorney, or clerk of any court of the United States, and the trial shall take place during the term of such court.  

(6) If the witness is the Governor of the State, or the head of any department of the State government, or the president of the University, or the head of any other incorporated college in the State, or the superintendent or any physician in the employ of any of the hospitals for the insane for the State.  

(7) If the witness is a justice of the Supreme Court, judge of the Court of Appeals, or a judge, presiding officer, clerk or district attorney of any court of record, and the trial shall take place during the term of such court.  

(8) If the witness is a member of the Congress of the United States, or a member of the General Assembly, and the trial shall take place during a time that such member is in the service of that body.  

(9) Except in actions or proceedings governed by the Rules of Civil Procedure, if the witness has been duly summoned, and at the time of the trial is out of the State, or is more than seventy-five miles by the usual public mode of travel from the place where the court is sitting, without the procurement or consent of the party offering his deposition.  

(10) If the action is pending in a magistrate's court the deposition may be read on the trial of the action, provided the witness is more than 75 miles by the usual public mode of travel from the place where the court is sitting.  

(11) Except in actions or proceedings governed by the Rules of Civil Procedure, if the witness is a physician duly licensed to practice medicine in the State of North Carolina, and resides or maintains his office outside the county in which the action is pending.  

If any provision of this section conflicts with the Rules of Civil Procedure, then those Rules shall control in actions or proceedings governed by them.  

CASE NOTES

To the extent they are in conflict, § 1A-1, Rule 32 takes precedence over this section. Nytco Leasing, Inc. v. Southeastern Motels, Inc., 40 N.C. App. 120, 252 S.E.2d 826 (1979).  

But insofar as it does not conflict with § 1A-1, Rule 32, this section remains in effect. Wright v. American Gen. Life Ins. Co., 59 N.C. App. 591, 297 S.E.2d 910 (1982), cert. denied, 307 N.C. 583, 299 S.E.2d 653 (1983).  

This section is not a "differing procedure" from that of § 1A-1, Rule 32 within the contemplation of the language of Rule 1. Nytco Leasing, Inc. v. Southeastern Motels, Inc., 40 N.C. App. 120, 252 S.E.2d 826 (1979).  

Deposition of Party. - While under subdivisions (2) and (9) of this section the presence of a witness in court is a proper basis for excluding the witness's deposition, it is no basis for excluding the deposition of a party, which G.S. 1A-1, Rule 32(a)(3) makes useable without restriction, if otherwise admissible under the rules of evidence. Stilwell v. Walden, 70 N.C. App. 543, 320 S.E.2d 329 (1984).  

Selected Parts of Depositions. - It is not permissible to introduce selected portions of depositions without offering the whole. Sternberg v. Crockon & Roden Co., 172 N.C. 731, 90 S.E. 935 (1916); Enloe v. Charlotte Coca-Cola Bottling Co., 210 N.C. 262, 186 S.E. 242 (1936).  

Meaning of "Duly Summoned". - By reasonable construction subdivision (9) of this section means that where the deposition has been regularly taken, and where the witness is more than 75 miles from the place of trial without the consent of the party, and the presence of the witness cannot be procured, the deposition may be read if a subpoena has been duly issued - not necessarily served. Tomlinson Chair Mfg. Co. v. Townsend, 153 N.C. 244, 69 S.E. 145 (1910). See Sparrow v. Blount, 90 N.C. 514 (1884).  

Where Plaintiff Dies But Action Survives. - Where the deposition de bene esse of the plaintiff in an action had been taken in accordance with law, and the plaintiff had since died, but the cause of action survived, the deposition could properly be read in evidence in behalf of those who survived him in interest, and had properly been made parties to the original action. Barbee v. Cannady, 191 N.C. 529, 132 S.E. 572 (1926).  

Witness Unable to Talk. - The deposition of a witness adjudged to be unable to talk or remain in court was admissible in evidence under this section. Willeford v. Bailey, 132 N.C. 402, 43 S.E. 928 (1903).  

Deposition Taken in Prior Action. - In the trial of an action a deposition regularly taken in another action between the same parties and involving the same subject matter is admissible as substantive evidence. Hartis v. Charlotte Elec. Ry., 162 N.C. 236, 78 S.E. 164 (1913). It may be introduced whether the deponent was examined as a witness in the case being tried or not. Mabe v. Mabe, 122 N.C. 552, 29 S.E. 843 (1898).  

ARTICLE 11.  Perpetuation of Testimony.

§ 8-85. Court reporter's certified transcription.

Statute text

Testimony taken and transcribed by a court reporter and certified by the reporter or by the judge who presided at the trial at which the testimony was given, may be offered in evidence in any court as the deposition of the witness whose testimony is so taken and transcribed, in the manner, and under the rules governing the introduction of depositions in civil actions.  

ARTICLE 13: Photographs.

§ 8-97. Photographs as substantive or illustrative evidence.

Statute text

Any party may introduce a photograph, video tape, motion picture, X-ray or other photographic representation as substantive evidence upon laying a proper foundation and meeting other applicable evidentiary requirements. This section does not prohibit a party from introducing a photograph or other pictorial representation solely for the purpose of illustrating the testimony of a witness.  

CASE NOTES

Limiting Instruction. - It would seem to be the better practice for a party wishing to limit the use of evidence offered by his opponent to request a limiting instruction at the time of its admission. State v. Kuplen, 316 N.C. 387, 343 S.E.2d 793 (1986); State v. Alston, 91 N.C. App. 707, 373 S.E.2d 306 (1988).  

Where many if not all of the photographs which were received into evidence could properly have been considered by the jury as substantive evidence, for the trial judge to give a proper instruction limiting the State's exhibits to illustrative use would have required that the defendant specifically identify those exhibits which he contended were subject only to illustrative use. State v. Kuplen, 316 N.C. 387, 343 S.E.2d 793 (1986).  

Defendant in robbery case argued that the judge erred in allowing the jury to view a videotape without first instructing them that it was admissible solely for the purpose of illustrating the victim's testimony; however, defendant did not request a limiting instruction, and since the State laid a proper foundation to introduce the videotape for either substantive or illustrative purposes, no limiting instruction was necessary. State v. Cannon, 92 N.C. App. 246, 374 S.E.2d 604 (1988), rev'd on other grounds, 326 N.C. 27, 387 S.E.2d 450 (1990).  

Admissibility of Videotape Recordings. - The basic principles governing the admissibility of photographs apply also to motion pictures. Videotape recordings may be admitted into evidence where they are relevant and have been properly authenticated. State v. Billings, 104 N.C. App. 362, 409 S.E.2d 707 (1991).  

Videotapes are admissible under North Carolina law for both illustrative and substantive purposes; the trial court properly admitted a videotape for the sole purpose of illustrating the testimony of an officer, where the trial judge properly instructed the jury that the videotape was being received into evidence for the limited purpose of illustrating the witness's testimony. State v. Gaither, 161 N.C. App. 96, 587 S.E.2d 505 (2003), cert. denied, 358 N.C. 157, 593 S.E.2d 83 (2004).  

Under this section videotapes now may be introduced as substantive evidence upon laying a proper foundation. However, the particular nature of the video portrayal on the tape may place upon the State the burden to meet other applicable evidentiary requirements. State v. Peoples, 60 N.C. App. 479, 299 S.E.2d 311 (1983), rev'd on other grounds, 311 N.C. 515, 319 S.E.2d 177 (1984).  

Videotapes generally are admissible into evidence under North Carolina law for both illustrative and substantive purposes. Campbell ex rel. McMillan v. Pitt County Mem. Hosp., 84 N.C. App. 314, 352 S.E.2d 902, aff'd, 321 N.C. 260, 362 S.E.2d 273 (1987), overruled on other grounds, Johnson v. Ruark Obstetrics & Assoc., 327 N.C. 283, 395 S.E.2d 85, rehearing denied, 327 N.C. 644, 399 S.E.2d 133 (1990).  

Surveillance Video of Personal Injury Plaintiffs Admissible. - A surveillance videotape was relevant and admissible in a personal injury trial on damages, where the occupants of a van were shown engaging in various physical activities, and this evidence was relevant to whether and to what extent the occupants were disabled by the injuries they sustained in a rear end collision. Albrecht v. Dorsett, 131 N.C. App. 502, 508 S.E.2d 319 (1998).  

Within Discretion of Court. - A "day in the life" videotape of child allegedly injured by negligence of defendant hospital at the time of her birth was properly admitted. The plaintiffs' failure to provide notice to the opposing counsel and the trial court prior to taping did not render the tape inadmissible; rather, the admissibility of the videotape under the particular facts and circumstances of the action lay solely within the sound discretion of the trial court. Campbell ex rel. McMillan v. Pitt County Mem. Hosp., 84 N.C. App. 314, 352 S.E.2d 902, aff'd, 321 N.C. 260, 362 S.E.2d 273 (1987).  

Preview of Videotape. - Where a videotape depicts conduct of a defendant in a criminal case, the trial judge should grant a request from the defense to preview the tape. State v. Billings, 104 N.C. App. 362, 409 S.E.2d 707 (1991).  

Insufficient Authentication of Videotape. - The state failed to sufficiently authenticate the contents of a videotape, or to establish an unbroken chain of custody, or to show that a store security system was properly functioning on the day of the robbery at issue, where (1) two state witnesses expressed the opinion that the security system was in working order but neither one knew anything about the maintenance or operation of the camera system, and (2) trial testimony was insufficient to establish that the tape accurately represented the events it purported to show or an unbroken chain of custody. State v. Mason, 144 N.C. App. 20, 550 S.E.2d 10 (2001).  

.  

Incriminating Statements in Videotape. - If a videotape contains incriminating statements by the defendant, upon his objection, the judge must conduct a voir dire to determine the admissibility of any in-custody statements or admissions in the tape. State v. Billings, 104 N.C. App. 362, 409 S.E.2d 707 (1991).  

A tape recording of a hypnosis session was not admissible as corroboration of the testimony of a witness stating his present recall of prior incidents. State v. Peoples, 60 N.C. App. 479, 299 S.E.2d 311 (1983), rev'd on other grounds, 311 N.C. 515, 319 S.E.2d 177 (1984).  

For discussion of admissibility of maps, surveys and the like, see Presley v. Griggs, 88 N.C. App. 226, 362 S.E.2d 830 (1987).  

Proper Authentication of Photographs. - Where the witness clearly indicated that the photographs accurately portrayed what he had observed, the photographs were properly authenticated for illustrative purposes. State v. Alston, 91 N.C. App. 707, 373 S.E.2d 306 (1988).  

Foundation Held Sufficient. - Where victim testified that the videotape was a factual representation of the events on the night of the robbery, the business had installed the camera approximately six weeks before the robbery, and that the camera was working properly before and after the night of the robbery, and on voir dire a police department detective testified that he had exclusive care and custody of the video camera film since the night of the robbery, there was sufficient evidence for the trial judge to find that the State had laid a proper foundation to introduce the videotape into evidence for either substantive or illustrative purposes. State v. Cannon, 92 N.C. App. 246, 374 S.E.2d 604 (1988), rev'd on other grounds, 326 N.C. 37, 387 S.E.2d 450 (1990).  

Foundation Held Insufficient. - The State failed to lay a proper foundation for the admissibility and authenticity of certain confiscated videotapes depicting the defendant/ex-felon handling weapons where there was no testimony by anyone present at the time of the filming as to the "checking and operation" of the video equipment; the only testimony purporting to authenticate the tape was evidence that the chain of custody had not been broken; the State did not call any witnesses to testify that the camera was operating properly or that the information depicted on the videotape was an accurate representation of the events at the time of filming. State v. Sibley, 140 N.C. App. 584, 537 S.E.2d 835 (2000).  

A proper foundation was laid for admission of a videotape of an armed robbery, where the robbery victim and two police officers testified that the taping equipment was operating properly on the day of the robbery, and an officer who viewed the videotape on the day of the robbery and at trial testified that the tape was in the same condition on both occasions. State v. Mewborn, 131 N.C. App. 495, 507 S.E.2d 906 (1998).  

Admission of Prejudicial Videotapes Resulted in Reversal. - The defendant's conviction for possession with intent to sell and deliver a controlled substance was reversed where the court's admission of two videotapes - one depicting him handling various weapons and communicating some sort of intimidation or threat and the other showing the defendant holding money, talking on a cell phone and holding a beer - was so prejudicial that their improper admission infected the entire trial proceeding and where the only other evidence presented was that he was arrested in a home containing drugs, as well as seven other people, and that he had $433 in cash, a cell phone and a beeper on his person. State v. Sibley, 140 N.C. App. 584, 537 S.E.2d 835 (2000).  

Admission of Photographs Held Proper. - Trial court's admission of nine photographs of victims' bodies was not error despite defendant's argument that photographs were repetitive and their relevancy was outweighed by their potential to inflame passions of the jury, since each autopsy photograph showed a different wound, and the photographs were not gory or gruesome. State v. Rogers, 323 N.C. 658, 374 S.E.2d 852 (1989).  

Photographs of a hole which caused injury to a moped rider were properly admitted into evidence even though they were taken five months after the accident; there was no evidence in the record suggesting that conditions had changed between the time of the accident and the time the photographs were taken. Sellers v. CSX Transp., Inc., 102 N.C. App. 563, 402 S.E.2d 872 (1991).  

Chain of Custody. - The chain of custody of a videotape was not broken by its being viewed by a district attorney on the morning of an armed robbery trial, where a police officer who had viewed the tape showing the defendant commit the robbery both on the day of the offense and at trial testified that it was in the same condition and had not been edited. State v. Mewborn, 131 N.C. App. 495, 507 S.E.2d 906 (1998).  
ARTICLE 14: Chain of Custody.

§ 8-103. Courier service and contract carriers.

Statute text

For purposes of maintaining a chain of custody for any item of evidence, depositing the item with the State courier service operated by the Department of Administration or a common or contract carrier shall be considered the same as depositing such item in first class United States mail.  
ARTICLE 57: Pleas
§ 15A-1011. Pleas in district and superior courts; waiver of appearance.

Statute text

(a)  A defendant may plead not guilty, guilty, or no contest "(nolo contendere)." A plea may be received only from the defendant himself in open court except when:  

(1) The defendant is a corporation, in which case the plea may be entered by counsel or a corporate officer; or  

(2) There is a waiver of arraignment and a filing of a written plea of not guilty under G.S. 15A-945; or  

(3) In misdemeanor cases there is a written waiver of appearance submitted with the approval of the presiding judge; or  

(4) Written pleas in traffic cases, hunting and fishing offenses under Chapter 113, and boating offenses under Chapter 75A are authorized under G.S. 7A-146(8); or  

(5) The defendant executes a waiver and plea of not guilty as provided in G.S. 15A-1011(d).  

(6) The defendant, before a magistrate or clerk of court, enters a written appearance, waiver of trial and plea of guilty and at the same time makes restitution in a case wherein the sole allegation is a violation of G.S. 14-107, the check is in an amount provided in G.S. 7A-273(8), and the warrant does not charge a fourth or subsequent violation of this statute.  

(b)  A defendant may plead no contest only with the consent of the prosecutor and the presiding judge.  

(c)  Upon entry of a plea of guilty or no contest or after conviction on a plea of not guilty, the defendant may request permission to enter a plea of guilty or no contest as to other crimes with which he is charged in the same or another prosecutorial district as defined in G.S. 7A-60. A defendant may not enter any plea to crimes charged in another prosecutorial district as defined in G.S. 7A-60 unless the district attorney of that district consents in writing to the entry of such plea. The prosecutor or his representative may appear in person or by filing an affidavit as to the nature of the evidence gathered as to these other crimes. Entry of a plea under this subsection constitutes a waiver of venue. A superior court is granted jurisdiction to accept the plea, upon an appropriate indictment or information, even though the case may otherwise be within the exclusive original jurisdiction of the district court. A district court may accept pleas under this section only in cases within the original jurisdiction of the district court and in cases within the concurrent jurisdiction of the district and superior courts pursuant to G.S. 7A-272(c).  

(d)  A defendant may execute a written waiver of appearance and plead not guilty and designate legal counsel to appear in his behalf in the following circumstances:  

(1) The defendant agrees in writing to waive the right to testify in person and waives the right to face his accusers in person and agrees to be bound by the decision of the court as in any other case of adjudication of guilty and entry of judgment, subject to the right of appeal as in any other case; and  

(2) The defendant submits in writing circumstances to justify the request and submits in writing a request to proceed under this section; and  

(3) The judge allows the absence of the defendant because of distance, infirmity or other good cause.  

(e)  In the event the judge shall permit the procedure set forth in the foregoing subsection (d), the State may offer evidence and the defendant may offer evidence, with right of cross-examination of witnesses, and the other procedures, including the right of the prosecutor to dismiss the charges, shall be the same as in any other criminal case, except for the absence of defendant.  

OFFICIAL COMMENTARY

Although a number of commentators have recommended that the plea of nolo contendere should be abolished, the Commission decided to follow the draft of the American Law Institute and retain this plea. The A.B.A. standards merely made retention optional. In line with its policy of eliminating Latin and Law French phraseology from the code, the Commission renamed the plea of nolo contendere as a plea of no contest. The Commission did not intend to change the legal effect of the plea as developed by North Carolina's common law. See Lane-Reticker, Nolo Contendere in North Carolina, 34 N.C.L. Rev. 280 (1956).  

Although cases have suggested that only the approval of the presiding judge is necessary to the acceptance of the plea of nolo contendere, and this is the approach adopted by the A.B.A. and A.L.I. proposals, the Commission determined that the customary practice in North Carolina is to require the solicitor's approval also. It therefore added this to subsection (b). With this change, it became unnecessary for the Commission to retain the A.B.A.-A.L.I. admonition that the nolo plea should "be accepted by the court only after due consideration of the views of the parties and the interest of the public in the effective administration of justice." If the solicitor's consent is required, it becomes superfluous for the judge to take his views into account; the Commission thought the precatory language concerning the interest of the public was well understood to be a governing legal principle, and that it was futile to restate the matter in the text of a procedural statute.  

Subsection (a) sets out the general requirement that the defendant be present in person before the judge at the time he pleads. The exception in subdivision (1) is suggested in the A.B.A.-A.L.I. provisions. The others were added by the Commission. Subdivision (2) creates an exception to harmonize with the new provisions on arraignment, and specifically authorizes waiver of arraignment and the submission of a written plea of not guilty signed by defendant and his counsel. Subdivision (4) acknowledges the written appearance, waiver of trial, and plea of guilty in traffic cases authorized in G.S. 7A-146(8).  

Subdivision (3) caused the Commission more of a problem. It understood that under common law a defendant represented by counsel at trial may waive his appearance in certain misdemeanors. There was some dispute within the Commission as to what the best policy on this matter should be, but it found the general question beyond the scope of its 1973 proposal. It left the matter open, however, so far as trial is concerned, and limited subdivision (3) to the plea stage. It allows a written waiver of appearance upon entering pleas in misdemeanor cases - with the approval of the presiding judge. The subdivision is silent as to waiver of appearance at trial. The Commission believed the question at both stages could well be handled by court rule or guidelines adopted by conferences of judges in the absence of authoritative case law.  

Subdivision (5) and its companion provision, subsection (d), were added in committee while the code was being considered by the General Assembly. These provisions go far beyond what the Commission was willing to recommend at the pretrial stage, and indeed provides clearly for trials in both felony and misdemeanor cases in which the defendant may waive his appearance. As the procedure requires consent of the presiding judge, it can be presumed that the judge will allow this procedure in few felony cases - though it might be possible to imagine tax evasion cases in which defendants are hospitalized in which it might be feasible to allow waiver.  

Subsection (c) is a new provision based on A.B.A. and A.L.I. proposals. The economy to the State in wrapping up all charges against a defendant at once is obvious. To cut down on factors of judge- or solicitor-shopping, the consent of the solicitor in any other district in which other charges are pending is necessary before the procedure of subsection (c) may be utilized.  

CASE NOTES

Changing Plea. - Whether a prisoner may retract a plea of guilty and enter a plea of not guilty, or vice versa, is a matter for the sound legal discretion of the trial court. State v. Branner, 149 N.C. 559, 63 S.E. 169 (1908), decided under former law.  

Plea by Deaf Mute. - Where the court, upon finding that defendant was a deaf mute, subpoenaed an interpreter, who, after being duly sworn and after the reading of the indictment, interpreted and explained the indictment to defendant, and after defendant had indicated to the interpreter that he understood the indictment, the interpreter translated the solicitor's (now prosecutor's) question of whether defendant was guilty or not guilty, and upon a negative reply given through the interpleader, a plea of not guilty was entered, it was held that there was no error on the arraignment of defendant or in the acceptance of his negative answer as a plea of not guilty. State v. Early, 211 N.C. 189, 189 S.E. 668 (1937), decided under former law.  

Plea of Not Guilty By Reason of Insanity. - Where the prosecuting attorney by his argument implied that the defendant could have pled not guilty by reason of insanity and the State would not have had to prove all the elements of the crime, this was an incorrect statement of the law. A criminal defendant may only plead not guilty, guilty or no contest; if a defendant pleads not guilty he may raise the defense of insanity by filing a pretrial motion that he intends to rely on that defense. State v. Beach, 333 N.C. 733, 430 S.E.2d 248 (1993).  

§ 15A-1012. Aid of counsel; time for deliberation.

Statute text

(a)  A defendant may not be called upon to plead until he has had an opportunity to retain counsel or, if he is eligible for assignment of counsel, until counsel has been assigned or waived in accordance with Article 36 of Chapter 7A of the General Statutes.  

(b)  In cases in the original jurisdiction of the superior court a defendant who has waived counsel may not plead within less than seven days following the date he was arrested or was otherwise informed of the charge.  

Subsection (a) states the salutary rule that a defendant may not be arraigned, or otherwise called upon to plead, whether in district or superior court, without first being afforded his right to counsel. The wording is taken from the A.L.I. draft.  

Subsection (b) is also based in part upon the A.L.I. draft, but has been limited to cases first tried in superior court. The Commission felt the procedure in district court misdemeanors could not accommodate the mandated seven-day delay in cases, even as to defendants without counsel. The purpose of the delay period is to give a "cooling-off " time to the defendant who may during a period of emotional stress decide both to waive counsel and plead guilty. The original draft of subsection (b) within the Commission followed the language of the A.B.A.-A.L.I. proposal and stated that the defendant may not be "called upon" to plead within the seven-day period. After one member raised a question as to language, subsection (b) was changed to say that a defendant may not be "required" to plead sooner than in seven days; a parallel change was not suggested for subsection (a). This change was for the apparent purpose of allowing an uncounseled defendant who affirmatively wanted to plead to do so immediately. For example, the mandated seven-day delay for a defendant without counsel might in a rural county mean waiting several months in county jail (if conditions of pretrial release could not be met or unless there was a waiver of venue) until the next session of court. The General Assembly, however, amended to the present language stating a one-week flat ban on pleas. The answer apparently is that if the defendant wants to enter an earlier plea, he must retain or accept appointment of counsel.  

CASE NOTES

Defendant Not Prejudiced Where Right to Counsel Not Asserted. - Defendant was not prejudiced by the fact that he may not have been informed of his right to be represented by counsel before he entered a guilty plea where defendant has not argued that he was indigent and therefore entitled to appointed counsel at the time he entered his guilty plea or that he lacked the opportunity to retain counsel between the time of his arrest and trial. State v. Grimes, 47 N.C. App. 476, 267 S.E.2d 387 (1980).  
ARTICLE 58:
Procedures Relating to Guilty Pleas in Superior Court.

§ 15A-1021. Plea conference; improper pressure prohibited; submission of arrangement to judge; restitution and reparation as part of plea arrangement agreement, etc.

Statute text

(a)  In superior court, the prosecution and the defense may discuss the possibility that, upon the defendant's entry of a plea of guilty or no contest to one or more offenses, the prosecutor will not charge, will dismiss, or will move for the dismissal of other charges, or will recommend or not oppose a particular sentence. If the defendant is represented by counsel in the discussions the defendant need not be present. The trial judge may participate in the discussions.  

(b)  No person representing the State or any of its political subdivisions may bring improper pressure upon a defendant to induce a plea of guilty or no contest.  

(c)  If the parties have reached a proposed plea arrangement in which the prosecutor has agreed to recommend a particular sentence, they may, with the permission of the trial judge, advise the judge of the terms of the arrangement and the reasons therefor in advance of the time for tender of the plea. The proposed plea arrangement may include a provision for the defendant to make restitution or reparation to an aggrieved party or parties for the damage or loss caused by the offense or offenses committed by the defendant. The judge may indicate to the parties whether he will concur in the proposed disposition. The judge may withdraw his concurrence if he learns of information not consistent with the representations made to him.  

(d)  When restitution or reparation by the defendant is a part of the plea arrangement agreement, if the judge concurs in the proposed disposition he may order that restitution or reparation be made as a condition of special probation pursuant to the provisions of G.S. 15A-1351, or probation pursuant to the provisions of G.S. 15A-1343(d). If an active sentence is imposed the court may recommend that the defendant make restitution or reparation out of any earnings gained by the defendant if he is granted work release privileges under the provisions of G.S. 148-33.1, or that restitution or reparation be imposed as a condition of parole in accordance with the provisions of G.S. 148-57.1. The order or recommendation providing for restitution or reparation shall be in accordance with the applicable provisions of G.S. 15A-1343(d) and Article 81C of this Chapter.  

If the offense is one in which there is evidence of physical, mental or sexual abuse of a minor, the court should encourage the minor and the minor's parents or custodians to participate in rehabilitative treatment and the plea agreement may include a provision that the defendant will be ordered to pay for such treatment.  

When restitution or reparation is recommended as part of a plea arrangement that results in an active sentence, the sentencing court shall enter as a part of the commitment that restitution or reparation is recommended as part of the plea arrangement. The Administrative Office of the Courts shall prepare and distribute forms which provide for ample space to make restitution or reparation recommendations incident to commitments.  

OFFICIAL COMMENTARY

Subsection (a) is basic. It legitimates plea negotiations, prohibits the judge from taking an active role in the actual striking of any bargain, and indicates that counsel may represent a defendant's interests and that the defendant need not be present. The Commission's proposal went one important step farther and only authorized plea negotiations in superior court with defendants represented by counsel. This provision was deleted in the General Assembly.  

Subsection (b) prohibits use of "improper pressure" to induce the defendant to enter a plea of guilty or no contest. The original draft followed an adaptation of the wording of A.L.I. Code of Pre-Arraignment Procedure § 350.3(3), but the Commission decided the concept was sufficiently well understood that it need not be spelled out in detail. Indeed, some thought that a specific definition of "improper pressure" might restrict the meaning of the phrase, though the primary impetus for deleting the definition came from those who felt that inserting such a detailed prohibition on use of improper pressure might by implication indicate a Commission belief that the prohibited acts have been widely practiced in the past. The Commission specifically directed, however, that the A.L.I. language be quoted in the commentary. It is:  

"(3) Improper Pressure. The prosecutor shall not seek to induce a plea of guilty or nolo contendere by  

"(a) charging or threatening to charge the defendant with a crime not supported by the facts believed by the prosecutor to be provable;  

"(b) charging or threatening to charge the defendant with a crime not ordinarily charged in the jurisdiction for the conduct allegedly engaged in by him; or  

"(c) threatening the defendant that if he pleads not guilty, his sentence may be more severe than that which is ordinarily imposed in the jurisdiction in similar cases on defendants who plead not guilty."  

The basis for subsection (c) is in the A.L.I. proposal, but the Commission has made two changes. First, upon objection to the term "plea agreement" used in the A.L.I. proposal, the Commission adopted the term "plea arrangement." The objection to "agreement" was that it may imply a binding contract on the parties.  

Second, the Commission decided to handle plea arrangements differently depending on whether it involved a sentence recommendation or a decision relating to the charge. The final word on sentencing must come from the judge; the Commission (unlike the A.L.I. proposal) gave the final decision as to charge reduction or dismissal to the prosecutor. The judge cannot veto that. Therefore, it is significant that subsection (c) refers to "a proposed plea arrangement in which the solicitor has agreed to recommend a particular sentence. . . ."  

One other point needs to be made concerning subsection (c). No one may discuss a plea arrangement with a judge except with his permission. Some judges do not wish to commit themselves even tentatively as to sentence. The purpose of the subsection, of course, is to find out the judge's reaction to a proposed sentence; if the judge reacts negatively, the parties may resume negotiations and try again. One important aspect of this section is that it requires negotiation with full knowledge of the facts of the case and the defendant's prior criminal history, as the judge's tentative approval may be withdrawn "if he learns of information not consistent with the representations made to him."  

CASE NOTES

Purpose of Article. - Procedures under this Article serve (1) to prevent the occurrence of constitutional errors in the arraignment process, and (2) to discourage the filing of baseless petitions for habeas corpus and facilitate speedy but fair disposition of those that are filed. Blackledge v. Allison, 431 U.S. 63, 97 S. Ct. 1621, 52 L. Ed. 2d 136 (1977).  

The safeguards associated with "plea bargaining" and contained in this Article are designed to insure that defendant is fully aware of the ramifications of the plea of guilty. State v. Slade, 291 N.C. 275, 229 S.E.2d 921 (1976).  

The Fair Sentencing Act, as codified in Article 81A of this Chapter, G.S. 15A-1340.1 et seq., resulted in revisions to other portions of the general statutes. See, e.g., Chapter 14, Articles 1, 2, 2A, 33; Chapter 15A, Articles 58, 81A, 82, 83, 85, 85A, 89, 91; Chapter 148, Article 2, and Chapter 162, Article 4. State v. Ahearn, 307 N.C. 584, 300 S.E.2d 689 (1983).  

For case discussing the historical background, policies, purposes, and implementation of the "Fair Sentencing Act," G.S. 15A-1340.1 et seq., see State v. Ahearn, 307 N.C. 584, 300 S.E.2d 689 (1983).  

Evidence of Plea Agreement - Where a codefendant, who never had a plea agreement with the State, entered an open plea of guilty and the court consolidated her sentences on the condition that she testify truthfully if called upon by the State, the defendant's assertion that the State and court falsely presented to the jury, in violation of his due process rights, that the sentencing condition was enforceable was without merit; even assuming the condition was not enforceable, there was no evidence that the State or court knew it was not and purposefully implied to the jury that it was. State v. Frink, 158 N.C. App. 581, 582 S.E.2d 617 (2003).  

There is no absolute right to have a guilty plea accepted. State v. Collins, 300 N.C. 142, 265 S.E.2d 172 (1980); State v. Wallace, 345 N.C. 462, 480 S.E.2d 673 (1997).  

Defendant could not have his allegation that the trial court refused to allow him to approach the bench to inform the court that a plea agreement had been arrived at considered on appeal because there was no evidence in the record that such an agreement had been arrived at or that the trial court was aware of such an agreement, and under G.S. 15A-1021(c), the parties to a plea agreement were only allowed to advise the trial court of the terms of a proposed agreement if an agreement had been reached. State v. Williams, 154 N.C. App. 466, 572 S.E.2d 213 (2002).  

Prosecution is bound by the terms and conditions utilized to obtain the guilty plea. State v. Slade, 291 N.C. 275, 229 S.E.2d 921 (1976).  

State may withdraw from a plea bargain arrangement at any time prior to, but not after, the actual entry of the guilty plea by defendant or any other change of position by him constituting detrimental reliance upon the arrangement. State v. Collins, 300 N.C. 142, 265 S.E.2d 172 (1980).  

Judicial Approval for Agreement Required. - A plea agreement involving a sentence recommendation by the State must first have judicial approval before it can be effective; it is merely an executory agreement until approved by the court. State v. Wallace, 345 N.C. 462, 480 S.E.2d 673 (1997).  

Where a defendant elects not to stand by his portion of a plea agreement, the State is not bound by its agreement to forego the greater charge. State v. Fox, 34 N.C. App. 576, 239 S.E.2d 471 (1977).  

Appeal to Superior Court for Trial de Novo. - Where a defendant originally charged with felonies entered guilty pleas to misdemeanors in the district court pursuant to a plea bargain with the State, but then appealed to the superior court for a trial de novo, the State was not bound by the agreement and could try the defendant upon the felony charges or any lesser included offenses. State v. Fox, 34 N.C. App. 576, 239 S.E.2d 471 (1977).  

Plea Invalid Where Defendant Not Informed of Parole Conditions Attached to It. - Where, following guilty pleas to drug offenses pursuant to a plea bargain, the trial court ordered as a condition of parole that defendants reimburse the Bureau of Investigation Drug Division for the expenses it had incurred in investigating the charges and obtaining the proof, imposition of the condition without having advised defendants of it before acceptance of their pleas made their pleas both involuntary and unintelligent, since the condition was probably illegal under G.S. 15A-1343(d) and quite unanticipated in connection with the plea bargains, and since it clearly was a special limitation on parole eligibility. Evans v. Garrison, 657 F.2d 64 (4th Cir. 1981).  

Failure to inform a client of a plea bargain offer constitutes ineffective assistance of counsel absent extenuating circumstances. State v. Simmons, 65 N.C. App. 294, 309 S.E.2d 493 (1983).  

Attorney's Misunderstanding of Terms of Plea Bargain Held Prejudicial. - Defendant was prejudiced by the failure of his attorney to inform him of a plea bargain offer, where the attorney had mistakenly interpreted the offer as being conditional upon acceptance of it by his codefendant and therefore did not communicate the offer to defendant when the codefendant did not accept. State v. Simmons, 65 N.C. App. 294, 309 S.E.2d 493 (1983).  

Guilty Pleas Held Involuntary. - Guilty pleas made by defendant when, upon his counsel undertaking to plead not guilty for him, the judge became visibly agitated, said in what appeared to be an angry voice that he was tired of "frivolous pleas," and directed counsel to confer with defendant and return with an "honest plea," were involuntary and coerced by the trial judge in violation of defendant's constitutional rights. State v. Pait, 81 N.C. App. 286, 343 S.E.2d 573 (1986).  

Defendant did not have to expressly admit guilt as to his status of being a habitual felon in order for the guilty plea to be valid. State v. Davis, - N.C. App.  - , 594 S.E.2d 57 (2004).  

§ 15A-1022. Advising defendant of consequences of guilty plea; informed choice; factual basis for plea; admission of guilt not required.

Statute text

(a)  Except in the case of corporations or in misdemeanor cases in which there is a waiver of appearance under G.S. 15A-1011(a)(3), a superior court judge may not accept a plea of guilty or no contest from the defendant without first addressing him personally and:  

(1) Informing him that he has a right to remain silent and that any statement he makes may be used against him;  

(2) Determining that he understands the nature of the charge;  

(3) Informing him that he has a right to plead not guilty;  

(4) Informing him that by his plea he waives his right to trial by jury and his right to be confronted by the witnesses against him;  

(5) Determining that the defendant, if represented by counsel, is satisfied with his representation;  

(6) Informing him of the maximum possible sentence on the charge for the class of offense for which the defendant is being sentenced, including that possible from consecutive sentences, and of the mandatory minimum sentence, if any, on the charge; and  

(7) Informing him that if he is not a citizen of the United States of America, a plea of guilty or no contest may result in deportation, the exclusion from admission to this country, or the denial of naturalization under federal law.  

(b)  By inquiring of the prosecutor and defense counsel and the defendant personally, the judge must determine whether there were any prior plea discussions, whether the parties have entered into any arrangement with respect to the plea and the terms thereof, and whether any improper pressure was exerted in violation of G.S. 15A-1021(b). The judge may not accept a plea of guilty or no contest from a defendant without first determining that the plea is a product of informed choice.  

(c)  The judge may not accept a plea of guilty or no contest without first determining that there is a factual basis for the plea. This determination may be based upon information including but not limited to:  

(1) A statement of the facts by the prosecutor.  

(2) A written statement of the defendant.  

(3) An examination of the presentence report.  

(4) Sworn testimony, which may include reliable hearsay.  

(5) A statement of facts by the defense counsel.  

(d)  The judge may accept the defendant's plea of no contest even though the defendant does not admit that he is in fact guilty if the judge is nevertheless satisfied that there is a factual basis for the plea. The judge must advise the defendant that if he pleads no contest he will be treated as guilty whether or not he admits guilt.  

OFFICIAL COMMENTARY

Subsection (a) is based upon the requirements imposed by Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969). The "catechism" here required of the judge is similar to, though varying in particulars from, those in the A.B.A. and A.L.I. proposals. (A.L.I. Code § 350.4(1); A.B.A. Standards § 1.4.)  

The terminology "informed choice" in subsection (1) comes from the A.L.I. proposal. The A.B.A. standards used the word "voluntary."  

In subsection (c), on the other hand, the Commission adopted the wording of the A.B.A. standards: "factual basis for the plea." The A.L.I. draft would go slightly farther and require the judge to make sure that reasonable cause for the charge made exists.  

The Commission thought it would help clarify matters to insert in subsection (c) a description of the type of evidence that the judge may entertain in ruling on a plea. The Commission avoided, however, the thorny problem of the extent to which the defendant must be apprised of adverse information in the presentence report. This issue is subject to consideration when the Commission tackles the entire question of sentencing procedure.  

Subsection (d) departs somewhat from the wording of the A.L.I. proposal, but like it, is based upon the decision in North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970).  

CASE NOTES

Court Must Find Factual Basis for Plea. - When plea of no contest is now entered there must be a finding by the court that there is a factual basis for the plea. This finding and entry of judgment thereon constitute an adjudication of guilt. State v. Petty, 100 N.C. App. 465, 397 S.E.2d 337 (1990).  

A judge may not accept a defendant's guilty plea without first determining that there is a factual basis for the plea; thus, where there was no factual basis for defendant's guilty plea to the charge of failure to appear for trial it was error for the trial court to accept defendant's plea. State v. Weathers, 339 N.C. 441, 451 S.E.2d 266 (1994).  

Subsection (c) of this section provides that before the court may accept a no contest plea it must determine that there is a factual basis for the plea. This changes the rule that the court must impose a sentence based on the no contest plea and may not adjudicate the guilt of defendant upon such a plea. State v. Petty, 100 N.C. App. 465, 397 S.E.2d 337 (1990).  

Defendant Must Be Aware of Direct Consequences. - A guilty plea is not considered voluntary and intelligent unless it is entered by one fully aware of the direct consequences, including the actual value of any commitments made to him by the court, prosecutor, or his own counsel. Bryant v. Cherry, 687 F.2d 48 (4th Cir. 1982), cert. denied, 459 U.S. 1073, 103 S. Ct. 497, 74 L. Ed. 2d 637 (1982).  

Even though it is error under this statute and constitution for the court to fail to personally inquire of the defendant about his plea and to determine that the plea was voluntary and the informed choice of the defendant, under the total facts and circumstances of a case the error may be harmless beyond a reasonable doubt. Such as where the defendant fails to allege any facts to show that the pleas of guilty were involuntary, only that the judge did not ask him personally if they were voluntary. State v. Williams, 65 N.C. App. 472, 310 S.E.2d 83 (1983).  

"Direct consequences" are broadly defined as those having a definite, immediate and largely automatic effect on the range of the defendant's punishment. This definition is not to be applied in a technical, ritualistic manner. Bryant v. Cherry, 687 F.2d 48 (4th Cir.), cert. denied, 459 U.S. 1073, 103 S. Ct. 497, 74 L. Ed. 2d 637 (1982).  

A mandatory minimum sentence constitutes a "direct consequence" of a guilty plea, therefore, a court must apply the review required by G.S. 15A-1443(b). State v. Bozeman, 115 N.C. App. 658, 446 S.E.2d 140 (1994).  

This section does not require trial judge to elicit evidence from each, any or all of the enumerated sources. The trial judge may consider any information properly brought to his attention, but that which he considers must appear in the record. State v. Barts, 321 N.C. 170, 362 S.E.2d 235 (1987).  

Nor Is the Court Required to Warn That the Guilty Plea Establishes Aggravating Circumstances or Forecloses Certain Arguments on Appeal. - The court was not required to tell the defendant that, as he was pleading guilty to murder in the first degree based on theories of premeditation and deliberation and of felony murder, his pleas to the felonies other than the murder would establish four aggravating circumstances and foreclose the argument of certain issues on appeal. Where the court otherwise examined defendant strictly in accordance with the statutory requirements of this section, it had no duty to expound further on direct consequences, absent an indication by the defendant that he required such instruction. State v. Smith, 352 N.C. 531, 532 S.E.2d 773 (2000), cert. denied, 532 U.S. 949, 121 S. Ct. 1419, 149 L. Ed. 2d 360 (2001).  

This statute does not contain a requirement that the trial court attempt to discuss or explain to defendant any aspect of law pertaining to parole; thus, the court was under no duty to do so. State v. Daniels, 114 N.C. App. 501, 442 S.E.2d 161 (1994).  

Court Not Required to Ask If Defendant Is Guilty. - The court's acceptance of defendant's plea was not in error, despite the court's failure to inquire whether defendant was in fact guilty. Nothing in this section requires the court to make such an inquiry. State v. Bolinger, 320 N.C. 596, 359 S.E.2d 459 (1987).  

Adjudication as Habitual Felon - Defendant's adjudication as an habitual felon was proper because the trial court conducted the inquiry required by G.S. 15A-1022(a), resulting in defendant's guilt as an habitual felon being duly stipulated, which stipulation was approved by the trial court, and defendant's sentence clearly suggested he was adjudicated an habitual felon as the sentence was within the presumptive range for someone with a prior record level I convicted of a class C felony with a prior record level I and not a class H felony, under G.S. 15A-1340.17(c), (e). State v. Bailey, 157 N.C. App. 80, 577 S.E.2d 683 (2003).  

Where there was no evidence that defendant did not understand that each offense was subject to an enhanced sentence, the trial court did not err in accepting defendant's G.S. 15A-1022(a)(6) guilty plea to the status of habitual felon. State v. McNeill, 158 N.C. App. 96, 580 S.E.2d 27 (2003).  

In practice it is generally counsel for the state and the defendant who furnish the court sentencing information on transcript of plea forms. As officers of the court, these individuals also have a responsibility to ensure the forms are complete and accurate when submitted to the trial judge. State v. Bozeman, 115 N.C. App. 658, 446 S.E.2d 140 (1994).  

Potential Fines. - Subsection (a) contains no provision requiring a defendant to be informed of any potential fines prior to acceptance of a guilty plea. State v. Bozeman, 115 N.C. App. 658, 446 S.E.2d 140 (1994).  

A violation of subsection (b) of this section is error. State v. Williams, 65 N.C. App. 472, 310 S.E.2d 83 (1983).  

When Lack of Strict Compliance Not Prejudicial. - Where the defendants' attorney had obtained information from the trial judge that the likely sentence imposed upon their pleas of no contest would be 30 to 40 years, the attorney had told the defendants of that probability, trial judge questioned each defendant regarding the voluntariness of their pleas, and each understood that he could be imprisoned for life, the trial judge's failure to comply strictly to subdivision (a)(6) of this section was not prejudicial error. State v. Richardson, 61 N.C. App. 284, 300 S.E.2d 826 (1983).  

Failure of the trial judge to comply with this section did not require reversal where the defendant failed to demonstrate prejudice by the court's lapse. The transcript of plea entered into between defendant and the prosecutor covered all the areas omitted by the trial judge. State v. Hendricks, 138 N.C. App. 668, 531 S.E.2d 896 (2000).  

No Technical, Ritualistic Application of Rule. - The trial court's failure to inform the defendant of the maximum or minimum sentence for a Class C offense did not invalidate her guilty plea to an habitual felon charge, where the trial court questioned her as to whether she understood the sentencing consequences, and the defendant responded that she did understand, that she had no questions, and she admitted committing each of the applicable felonies. State v. Williams, 133 N.C. App. 326, 515 S.E.2d 80 (1999).  

Record Must Tend to Show Guilt. - This section, if it is to be given any meaning at all, must contemplate that some substantive material independent of the plea itself appear of record which tends to show that defendant is, in fact, guilty. State v. Sinclair, 301 N.C. 193, 270 S.E.2d 418 (1980).  

Although the trial court had to determine that there was a "factual basis" that the killing was committed without malice in order to accept the defendant's guilty plea to voluntary manslaughter, there was other evidence before the court, including the fact that the defendant used a deadly weapon to accomplish the killing, to support the finding of the aggravating factor that the killing was committed with malice. State v. Heidmous, 75 N.C. App. 488, 331 S.E.2d 200 (1985).  

Sources of Information in Subsection (c) Not Exclusive. - Subsection (c) of this section does not require the trial judge to elicit evidence from each, any or all of the enumerated sources. Those sources are not exclusive because the statute specifically so provides. The trial judge may consider any information properly brought to his attention in determining whether there is a factual basis for a plea of guilty or no contest. State v. Dickens, 299 N.C. 76, 261 S.E.2d 183 (1980).  

This section does not require the trial judge to elicit evidence from each, any or all of the enumerated sources. The trial judge may consider any information properly brought to his attention in determining whether there is a factual basis for a plea of guilty or no contest. State v. Sinclair, 301 N.C. 193, 270 S.E.2d 418 (1980).  

There was no error by the trial court in permitting the State to orally provide evidence necessary to support defendant's guilty plea to possession of cocaine and being an habitual felon, where the prosecutor recited defendant's prior convictions in order to support the habitual felon status because the information upon which a judge was to rely as a factual basis for accepting a guilty plea was not limited by G.S. 15A-1022(c). State v. Bivens, 155 N.C. App. 645, 573 S.E.2d 259 (2002), cert. denied, 356 N.C. 680, 577 S.E.2d 895 (2003).  

Information in Plea Transcript. - Defendant knew or should have known that she did not have a plea agreement with the State where the defendant signed a plea transcript which detailed the charge to which she was pleading guilty but contained no plea agreement. State v. Wilkins, 131 N.C. App. 220, 506 S.E.2d 274 (1998).  

Written statement of the defendant as a source of information under subsection (c) of this section ordinarily consists of defendant's written answers to the questions contained in a document entitled "Transcript of Plea." State v. Dickens, 299 N.C. 76, 261 S.E.2d 183 (1980).  

A presentence motion to withdraw a plea of guilty should be allowed for any fair and just reason. State v. Handy, 326 N.C. 532, 391 S.E.2d 159 (1990).  

A motion to withdraw a guilty plea made before sentencing is significantly different from a post-judgment or collateral attack on such a plea, which would be by a motion for appropriate relief. State v. Handy, 326 N.C. 532, 391 S.E.2d 159 (1990).  

Basis for Presentence Motion Held Sufficient. - For case holding defendant proffered a fair and just reason for his presentence motion to withdraw his plea of guilty. State v. Handy, 326 N.C. 532, 391 S.E.2d 159 (1990).  

A no contest plea may be used to aggravate a crime so as to sustain a death sentence under G.S. 15A-2000(e). State v. Petty, 100 N.C. App. 465, 397 S.E.2d 337 (1990).  

No Contest Plea as Conviction for Evidentiary Purposes in Other Proceedings. - Under subsection (c) of this section, when a plea of no contest is now entered there must be a finding by the court that there is a factual basis for the plea. This finding and the entry of a judgment thereon constitute an adjudication of guilt. This adjudication would be a conviction within the meaning of G.S. 8C-1, Rule 609(a), and as a conviction it may then be used in another case to attack the credibility of a witness. State v. Outlaw, 326 N.C. 647, 390 S.E.2d 336 (1990).  

Subsection (c) of this section has changed the rule that a court may not adjudicate the defendant's guilt on a plea of no contest. Before a court may now accept a plea of no contest it must make a finding that there is a factual basis for the plea. This amounts to an adjudication of guilt, and the rationale of former cases that there is no adjudication on a no contest plea so that it may not be used in another case no longer applies. Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 338 (1990).  

Use of No Contest Plea for Impeachment. - A no contest plea can properly be admitted under G.S. 8C-1, Rule 609(a) for purposes of impeachment. State v. Petty, 100 N.C. App. 465, 397 S.E.2d 337 (1990).  

Use of No Contest Plea Entered Prior to July 1, 1975 to Support Habitual Felon Charge Not Proper. - Where defendant was convicted on a plea of no contest to a charge of felony escape, and judgment was entered on April 2, 1973, before the effective date of Chapter 15A (July 1, 1975), and where the rule at that time was that a conviction resulting from a nolo contendere plea could not be used against defendant in any case other than the one in which it was entered because it was neither an admission nor an adjudication of guilt, use of this conviction as one of three prior felony convictions required by G.S. 14-7.1 to support a charge of being a habitual felon was improper. State v. Petty, 100 N.C. App. 465, 397 S.E.2d 337 (1990).  

No Contest Plea. - "Conviction" within the context of G.S. 14-7.6 includes a judgment entered upon a no contest plea, as long as the statutory procedures in this section for entering a no contest plea are followed by the trial court in entering the plea. State v. Jones, 151 N.C. App. 317, 566 S.E.2d 112 (2002), appeal dismissed, 356 N.C. 687, 578 S.E.2d 320 (2003), cert. denied, - U.S.  - , 124 S. Ct. 111, 157 L. Ed. 2d 76 (2003).  

No Contest Plea Upheld - Trial court did not err in accepting defendant's no contest plea where a factual basis for the plea existed and the exchange between defendant and the judge tracked the applicable statutory language and sufficiently explained the consequences of the no contest plea. State v. May, 159 N.C. App. 159, 583 S.E.2d 302 (2003).  

Modification of Involuntary Plea Would Not Make It Acceptable. - Where the trial judge rejected the plea because it was not free and voluntary, an opportunity to modify the agreement would not have resolved the problem and made the plea acceptable. State v. Martin, 77 N.C. App. 61, 334 S.E.2d 459 (1985), cert. denied, 317 N.C. 711, 347 S.E.2d 47 (1986).  

Factual Basis Shown by Prosecutor's Statement. - Statement of facts given by prosecutor at sentencing hearing held sufficient to support the determination of the sentencing judge that there was a factual basis for the guilty plea. State v. Shea, 80 N.C. App. 705, 343 S.E.2d 437, cert. denied, 317 N.C. 713, 347 S.E.2d 452 (1986).  

Guilty Plea Upheld. - Where the trial judge relied on the prosecution's summary of the evidence, to which defendant stipulated, and this summary provided a sufficient factual showing to support defendant's plea of guilty to premeditated murder, the trial judge was not in error in accepting defendant's guilty plea to murder in the first degree. State v. Barts, 321 N.C. 170, 362 S.E.2d 235 (1987).  

Guilty Plea Reversed. - Where the trial judge adequately explained the two theories of murder in the first degree and defendant's responses indicate that he understood the nature of the plea and the possible consequences, the record did not support defendant's claim that his plea was not an informed choice as to both theories. State v. Barts, 321 N.C. 170, 362 S.E.2d 235 (1987).  

The evidence provided a sufficient factual basis to support the defendant's plea of guilty to the premeditated murder of his infant son. State v. Atkins, 349 N.C. 62, 505 S.E.2d 97 (1998), cert. denied, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036 (1999).  

Defendant's guilty plea was upheld where the trial court informed the defendant of the maximum sentence before accepting the plea in accordance with G.S. 15A-1022(a)(6). State v. Russell, 153 N.C. App. 508, 570 S.E.2d 245 (2002).  

Where there was no court record indicating defendant's plea, nor the court's allocution to her, with respect to her guilty plea to a charge of failing to notify the Department of Motor Vehicles of a change of address pursuant to G.S. 20-17, such was more than a technical non-compliance with the reporting requirements of G.S. 15A-1022 and G.S. 15A-1026, but instead was sufficient to establish prejudice, requiring that the conviction thereunder be vacated and the matter remanded. State v. Glover, 156 N.C. App. 139, 575 S.E.2d 835 (2003).  

Guilty Pleas Held Involuntary. - Guilty pleas made by defendant when, upon his counsel undertaking to plead not guilty for him, the judge became visibly agitated, said in what appeared to be an angry voice that he was tired of "frivolous pleas," and directed counsel to confer with defendant and return with an "honest plea," were involuntary and coerced by the trial judge in violation of defendant's constitutional rights. State v. Pait, 81 N.C. App. 286, 343 S.E.2d 573 (1986).  

Concession of Guilt Upheld. - An acceptable consent as to a concession of guilt does not require the same formalities as mandated by the provisions concerning guilty pleas, and the evidence supported a proper consent where the defendant testified under oath that he understood the consequences of the concession, had discussed it with his attorney, and believed that the strategy was in his best interest. State v. Perez, 135 N.C. App. 543, 522 S.E.2d 102 (1999).  

Factual basis for nolo contendere pleas to charges of sexual activity by a substitute parent and crime against nature held adequate. State v. Hoover, 89 N.C. App. 199, 365 S.E.2d 920, cert. denied, 323 N.C. 177, 373 S.E.2d 118 (1988).  

§ 15A-1023. Action by judge in plea arrangements relating to sentence; no approval required when arrangement does not relate to sentence.

Statute text

(a)  If the parties have agreed upon a plea arrangement pursuant to G.S. 15A-1021 in which the prosecutor has agreed to recommend a particular sentence, they must disclose the substance of their agreement to the judge at the time the defendant is called upon to plead.  

(b)  Before accepting a plea pursuant to a plea arrangement in which the prosecutor has agreed to recommend a particular sentence, the judge must advise the parties whether he approves the arrangement and will dispose of the case accordingly. If the judge rejects the arrangement, he must so inform the parties, refuse to accept the defendant's plea of guilty or no contest, and advise the defendant personally that neither the State nor the defendant is bound by the rejected arrangement. The judge must advise the parties of the reasons he rejected the arrangement and afford them an opportunity to modify the arrangement accordingly. Upon rejection of the plea arrangement by the judge the defendant is entitled to a continuance until the next session of court. A decision by the judge disapproving a plea arrangement is not subject to appeal.  

(c)  If the parties have entered a plea arrangement relating to the disposition of charges in which the prosecutor has not agreed to make any recommendations concerning sentence, the substance of the arrangement must be disclosed to the judge at the time the defendant is called upon to plead. The judge must accept the plea if he determines that the plea is the product of the informed choice of the defendant and that there is a factual basis for the plea.  

OFFICIAL COMMENTARY

This section merely spells out procedures that follow through on policies discussed in the commentary to prior sections.  

Subsection (1) requires the judge in open court, presumably after going through the "catechism" required by G.S. 15A-1022, to tell the defendant whether he will abide by the recommendation as to sentence. If the judge refuses to go along, the parties can either renegotiate or the defendant may withdraw his plea and secure a continuance as a matter of right. See G.S. 15A-1024.    

CASE NOTES

There is no absolute right to have a guilty plea accepted. The State may withdraw from a plea bargain arrangement at any time prior to, but not after, the actual entry of the guilty plea by defendant or any other change of position by him constituting detrimental reliance upon the arrangement. State v. Collins, 300 N.C. 142, 265 S.E.2d 172 (1980).  

Plea Bargain Agreement Must Have Judicial Approval. - A plea bargain agreement involving a sentence recommendation by the State must first have judicial approval pursuant to subsection (b) of this section before it is enforceable; it is merely an executory agreement until approved by the court. State v. Hudson, 331 N.C. 122, 415 S.E.2d 732 (1992), cert. denied, 506 U.S. 1055, 113 S. Ct. 983, 122 L. Ed. 2d 136, rehearing denied, 507 U.S. 967, 113 S. Ct. 1404, 122 L. Ed. 2d 776 (1993).  

It is of No Effect if it Does Not. - Alleged plea agreement involved a sentence recommendation that defendant enter pleas of guilty to the felonies of second-degree murder, first-degree burglary, robbery with a dangerous weapon, and conspiracy to commit second-degree burglary and that defendant receive two concurrent life sentences. However, the proposed agreement between the defendant and the State had no effect as a matter of law because it had not been approved by the trial judge. State v. Marlow, 334 N.C. 273, 432 S.E.2d 275 (1993).  

A lack of judicial approval renders a proposed plea agreement null and void. State v. Johnson, 126 N.C. App. 271, 485 S.E.2d 315 (1997).  

Court's Refusal to Consider Held Prejudicial. - The trial court's refusal to consider plea bargain arrangement was prejudicial error entitling defendant to a new trial. State v. Lineberger, 342 N.C. 599, 467 S.E.2d 24 (1996).  

Modification of Involuntary Plea Would Not Make It Acceptable. - Where the trial judge rejected the plea because it was not free and voluntary, an opportunity to modify the agreement would not have resolved the problem and made the plea acceptable. State v. Martin, 77 N.C. App. 61, 334 S.E.2d 459 (1985), cert. denied, 317 N.C. 711, 347 S.E.2d 47 (1986).  

Judge required to consider aggravating, etc., factors during sentencing. - Unless a sentence has been agreed to during plea bargaining, a sentencing judge is required to consider the statutory list of aggravating and mitigating factors during sentencing, of which many items concern circumstances that may surround the offense. Such circumstances might include facts concerning both a dismissed charge as well as the admitted offense. State v. Melton, 307 N.C. 370, 298 S.E.2d 673 (1983).  

The mere fact that a guilty plea has been accepted pursuant to a plea bargain does not preclude the sentencing court from reviewing all of the circumstances surrounding the admitted offense in determining the presence of aggravating or mitigating factors. State v. Melton, 307 N.C. 370, 298 S.E.2d 673 (1983).  

Trial Court's Rejection of Plea Agreement Not Appealable. - Trial court's rejection of defendant's plea arrangement with the prosecution, which included a sentencing range, was not appealable. State v. Santiago, 148 N.C. App. 62, 557 S.E.2d 601 (2001), cert. denied, 355 N.C. 291, 561 S.E.2d 499 (2002).  

Applicability of Subsection (b). - The unambiguous language of subsection (b) of this section makes it clear that its provisions are activated when the trial judge rejects a negotiated plea arrangement before actual arraignment of defendant and before the introduction of evidence. State v. Williams, 291 N.C. 442, 230 S.E.2d 515 (1976).  

Withdrawal of Plea Offer. - No enforceable plea agreement existed between defendant and the State nor were defendant's constitutional rights violated where the State withdrew plea offer before defendant entered a guilty plea or in any other way detrimentally relied upon it, and the plea agreement was never presented to the trial court for approval as required by subsection (b). State v. Johnson, 126 N.C. App. 271, 485 S.E.2d 315 (1997).  

Right to Continuance Absolute. - By adding the fourth sentence of subsection (b) of this section, the legislature has clearly granted to the defendant an absolute right to a continuance upon rejection of a proposed plea agreement at arraignment. State v. Tyndall, 55 N.C. App. 57, 284 S.E.2d 575 (1981).  

Trial court is not required under this section to order continuance on its own motion. State v. Martin, 77 N.C. App. 61, 334 S.E.2d 459 (1985), cert. denied, 317 N.C. 711, 347 S.E.2d 47 (1986).  

A jury has no role in a plea agreement; thus, defendant's argument to the jury asking why he should not be allowed to plead guilty to second-degree murder was improper. State v. Roseborough, 344 N.C. 121, 472 S.E.2d 763 (1996).  

Statements by Prosecutor Excluded. - Trial court did not err in excluding statements made by the prosecutor at the plea and sentencing of codefendant as statements were not admissible as admissions of a party opponent and relevant to his defense in the guilt-innocence phase of the trial. State v. Collins, 345 N.C. 170, 478 S.E.2d 191 (1996).  

Modification Not Mandatory. - Section 15A-1023(b) merely requires the trial court to afford the parties an opportunity to modify the terms of a rejected plea if both parties so desire; the State is not mandated to do so on pain of not being able to proceed against the defendant on the original indictment. State v. Bailey, 145 N.C. App. 13, 548 S.E.2d 814 (2001).  

§ 15A-1024. Withdrawal of guilty plea when sentence not in accord with plea arrangement.

Statute text

If at the time of sentencing, the judge for any reason determines to impose a sentence other than provided for in a plea arrangement between the parties, the judge must inform the defendant of that fact and inform the defendant that he may withdraw his plea. Upon withdrawal, the defendant is entitled to a continuance until the next session of court.  

OFFICIAL COMMENTARY

This section is based in part on A.L.I. Code § 350.6, except the Commission did not adopt the part that would tie down for the record defendant's acquiescence as to the sentence pronounced. The right to automatic continuance was added by the Commission.  

The Commission's proposal allowed withdrawal of the plea if the sentence was "more severe" than specified in the arrangement. After some discussion in a legislative committee as to whether a short sentence of imprisonment was more severe than a substantially longer probationary period, the section was amended to apply if there is any change at all concerning the sentence.  

CASE NOTES

Applicability of Section. - The unambiguous language of this section discloses that it applies in cases in which the trial judge does not reject a plea arrangement when it is presented to him but hears the evidence and at the time for sentencing determines that a sentence different from that provided for in the plea arrangement must be imposed. State v. Williams, 291 N.C. 442, 230 S.E.2d 515 (1976).  

There is no conflict in the language of this section and § 15A-1023 requiring that they be harmonized or construed. Rather, it clearly appears that the legislature intended that these separate statutes be independent and apply to entirely different, carefully delineated factual situations. State v. Williams, 291 N.C. 442, 230 S.E.2d 515 (1976).  

Refusal of Witness to Testify on Grounds That Agreement Might Be Revoked. - A witness who had entered a guilty plea pursuant to a plea bargain to the same crimes for which defendant was being tried but who had not been sentenced had a right to refuse to answer questions in defendant's trial on the ground that his answers might tend to incriminate him since there was a possibility that the witness would be tried on the charges if the trial judge decided to impose a different sentence than that agreed upon in the plea bargain. State v. Corbin, 48 N.C. App. 194, 268 S.E.2d 260, cert. denied, 301 N.C. 97, 273 S.E.2d 301 (1980).  

Reinstatement of a guilty plea following the correction of an error of law does not violate the principles of double jeopardy, and on remand, the trial court can impose a sentence other than the original plea arrangement, if it follows this section by giving the defendant an opportunity to withdraw his plea and have the matter continued to the next session of court. State v. Oakley, 84 N.C. App. 273, 352 S.E.2d 447 (1987).  

Failure to Comply with Plea Agreement - Defendant was not entitled to withdraw a guilty plea pursuant to G.S. 15A-1024; the trial court did not enter a sentence inconsistent with the plea agreement, because the plea agreement did not provide a sentence if defendant failed to comply with the plea agreement. State v. Russell, 153 N.C. App. 508, 570 S.E.2d 245 (2002).  

Trial judge erred in reopening sentencing hearing and resentencing defendant; trial judge should have: (1) informed defendant of his decision to impose a sentence other than that provided in the plea agreement, (2) informed him that he could withdraw his plea, and (3) if defendant chose to withdraw his plea, granted a continuance until the next session of court. State v. Rhodes, - N.C. App.  - , 592 S.E.2d 731 (2004).  

§ 15A-1025. Plea discussion and arrangement inadmissible.

Statute text

The fact that the defendant or his counsel and the prosecutor engaged in plea discussions or made a plea arrangement may not be received in evidence against or in favor of the defendant in any criminal or civil action or administrative proceedings.  

The parallel provision in A.L.I. Code § 350.7 has an initial qualifying clause: "Unless the defendant subsequently enters a plea of guilty or nolo contendere which is not withdrawn. . . ." The Commission thought this clause unnecessary as G.S. 15A-1022(b) requires the judge to examine the defendant as to plea arrangements, and G.S. 15A-1026 requires that a verbatim record be kept.  

The Commission rejected a proposal to add a proviso to this section allowing evidence of plea discussions and arrangements to come in when essential to perjury prosecutions or contempt proceedings. It is not clear whether this was a deliberate policy decision or was based upon the assumption that the courts of necessity would engraft those exceptions upon the literal words of the section.  

CASE NOTES

Purpose of Section. - This section was designed to facilitate plea discussions and agreements by protecting both defendants and prosecuting officials from being penalized for engaging in practices which are consistent with the objectives of the criminal justice system. State v. Wooten, 86 N.C. App. 481, 358 S.E.2d 78 (1987).  

Discussion Between Defendant and Arresting Officer. - This section is not applicable where the only evidence of plea negotiation concerns a discussion between defendant and an arresting officer. State v. Lewis, 32 N.C. App. 298, 231 S.E.2d 693 (1977).  

New Trial Required. - Admission of investigating police officer's testimony that defendant said that "his lawyer wanted to plead him to six years to the offense and he wanted to know what he should do" was highly prejudicial to defendant's case and potentially influenced the jury verdict, warranting a new trial. State v. Wooten, 86 N.C. App. 481, 358 S.E.2d 78 (1987).  

Statement Not Made During Actual Negotiations. - Trial court erred by not allowing witness to testify regarding statement allegedly made by defendant: "Yeah, I killed the bitch. I've done my time. I'll take a plea bargain and walk," as this section did not cover this statement because it was not made during actual plea bargain negotiations. State v. Bostic, 121 N.C. App. 90, 465 S.E.2d 20 (1995).  

The defendant waived his right to appellate review of a possible violation of this section by introducing evidence during his own direct examination of plea discussions and subsequently failing to object to the State's eliciting of further evidence during cross-examination. State v. Thompson, 141 N.C. App. 698, 543 S.E.2d 160 (2001), cert. denied, 353 N.C. 396, 548 S.E.2d 157 (2001).  

§ 15A-1026. Record of proceedings.

Statute text

A verbatim record of the proceedings at which the defendant enters a plea of guilty or no contest and of any preliminary consideration of a plea arrangement by the judge pursuant to G.S. 15A-1021(c) must be made and preserved. This record must include the judge's advice to the defendant, and his inquiries of the defendant, defense counsel, and the prosecutor, and any responses. If the plea arrangement has been reduced to writing, it must be made a part of the record; otherwise the judge must require that the terms of the arrangement be stated for the record and that the assent of the defendant, his counsel, and the prosecutor be recorded.  

OFFICIAL COMMENTARY

This section is similar to A.L.I. Code § 350.8.  

CASE NOTES

Failure to Strictly Comply with Section. - Where although the trial court did not strictly comply with this section in making and preserving a verbatim record of the proceedings at which defendant plead guilty, but in addition to witnesses being able to recall the events in question, and the availability of the written transcripts of plea, the judgment made and preserved copious notes which aided him in refreshing his recollection, defendant was not entitled to relief on account of this omission. State v. Stevens, 305 N.C. 712, 291 S.E.2d 585 (1982).  

Where there was no court record indicating defendant's plea, nor the court's allocution to her, with respect to her guilty plea to a charge of failing to notify the Department of Motor Vehicles of a change of address pursuant to G.S. 20-17, such was more than a technical non-compliance with the reporting requirements of G.S. 15A-1022 and G.S. 15A-1026, but instead was sufficient to establish prejudice, requiring that the conviction thereunder be vacated and the matter remanded. State v. Glover, 156 N.C. App. 139, 575 S.E.2d 835 (2003).  

§ 15A-1027. Limitation on collateral attack on conviction.

Statute text

Noncompliance with the procedures of this Article may not be a basis for review of a conviction after the appeal period for the conviction has expired.  

OFFICIAL COMMENTARY

This section was originally similar to A.L.I. Code § 350.9 in banning collateral attack except when review is required by constitutional provisions "or by other law of this State." The section was amended during the course of passage to delete the reference to constitutional provisions (as they apply in any event) and to specify the North Carolina statute presently governing the question.  

CASE NOTES

Reviewability. - It is permissible for the court of appeals to review, pursuant to a petition for writ of certiorari, during the appeal period a claim that the procedural requirements of N.C. Gen. Stat. art. 58 were violated. State v. Rhodes, - N.C. App. 592 S.E.2d 731 (2004).  

ARTICLE 58A: Procedures Relating to Felony Guilty Pleas in District Court
§ 15A-1029.1. Transfer of case from superior court to district court to accept guilty and no contest pleas for certain felony offenses.

Statute text

(a)  With the consent of both the prosecutor and the defendant, the presiding superior court judge may order a transfer of the defendant's case to the district court for the purpose of allowing the defendant to enter a plea of guilty or no contest to a Class H or I felony.  

(b)  The provisions of Article 58 of this Chapter apply to a case transferred under this section from superior court to district court in the same manner as if the plea were entered in superior court. Appeals that are authorized in these matters are to the appellate division.  

ARTICLE 59: Maintenance of Order in the Courtroom
§ 15A-1031. Custody and restraint of defendant and witnesses.

Statute text

A trial judge may order a defendant or witness subjected to physical restraint in the courtroom when the judge finds the restraint to be reasonably necessary to maintain order, prevent the defendant's escape, or provide for the safety of persons. If the judge orders a defendant or witness restrained, he must:  

(1) Enter in the record out of the presence of the jury and in the presence of the person to be restrained and his counsel, if any, the reasons for his action; and  

(2) Give the restrained person an opportunity to object; and  

(3) Unless the defendant or his attorney objects, instruct the jurors that the restraint is not to be considered in weighing evidence or determining the issue of guilt.  

If the restrained person controverts the stated reasons for restraint, the judge must conduct a hearing and make findings of fact.  

OFFICIAL COMMENTARY

This section is based on A.B.A. Project on Standards for Criminal Justice, Standards Relating to Trial by Jury § 4.1(c) (1968) (hereinafter cited as A.B.A. Standards, Trial by Jury), and the North Carolina case. State v. Tolley, 290 N.C. 349, 226 S.E.2d 353 (1976).  

CASE NOTES

There is no ban, constitutional or otherwise, against physical restraint in the courtroom per se. What is forbidden by the due process and fair trial guarantees of U.S. Const., Amend. XIV and N.C. Const., Art. I, § 19 is physical restraint that improperly deprives a defendant of a fair trial. State v. Wright, 82 N.C. App. 450, 346 S.E.2d 510 (1986).  

When Defendant May Be Restrained During Trial. - A defendant may be physically restrained during his trial when restraint is necessary to maintain order, prevent the defendant's escape, or protect the public. State v. Wright, 82 N.C. App. 450, 346 S.E.2d 510 (1986).  

The circumstances appropriate for the trial court's consideration of whether to physically restrain a defendant in the courtroom include, inter alia, the defendant's temperament and character, his age and physical attributes, his past record, his past escapes or attempted escapes, evidence of a present plan to escape, and threats to harm others or to cause a disturbance. State v. Atkins, 349 N.C. 62, 505 S.E.2d 97 (1998), cert. denied, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036 (1999).  

Trial court properly ordered defendant in capital murder case to be discreetly shackled because of the defendant's numerous instances of misconduct while in jail awaiting trial and while in the detention center immediately prior to trial. State v. Holmes, 355 N.C. 719, 565 S.E.2d 154 (2002), cert. denied, 537 U.S. 1010, 123 S. Ct. 478, 154 L. Ed. 2d 412 (2002).  

A judge may base his findings supporting the use of restraints upon reliable information which would not be admissible as evidence at a trial. State v. Paige, 316 N.C. 630, 343 S.E.2d 848 (1986).  

Judge Did Not Err in Decision to Restrain or Remove Defendant. - Where the trial judge warned defendant out of the presence of the jury that he would be removed from the courtroom if his disruptive behavior continued and entered into the record his reasons for the removal, and where the court informed defendant that he could return to the courtroom upon his assurance of good behavior and that if he chose not to return he would be given an opportunity to confer with his attorney, there was no error in the trial court's decision to restrain defendant or to remove him from the courtroom. State v. Callahan, 93 N.C. App. 579, 378 S.E.2d 812, cert. denied, 325 N.C. 274, 384 S.E.2d 521 (1989).  

There was no error where the defense witnesses were shackled while in the courtroom, because they were placed in, and removed from, the witness chair outside the presence of the jury. State v. Abraham, 338 N.C. 315, 451 S.E.2d 131 (1994).  

Defendant was not deprived of a fair trial by being forced to wear shackles when he took the witness stand to testify, where he was in the courtroom when his case was tried, the shackles were concealed from the jury, and photographs about which defendant testified were passed to the jury for their viewing. State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999), cert. denied, 528 U.S. 1006, 120 S. Ct. 503, 145 L. Ed. 2d 388 (1999).  

The trial judge's decision to require defendant to wear a leg brace restraint during trial, which was not visible to the jury, did not violate defendant's constitutional rights. State v. Wilson, 354 N.C. 493, 556 S.E.2d 272 (2001).  

Restraint During Sentencing Phase. - The trial court did not err by permitting leg irons to be placed on the defendant during his sentencing proceeding for capital murder, where the court conducted a hearing pursuant to this section following a report of the defendant's possible escape attempt from jail, and the court noted the defendant's history of violence. State v. Atkins, 349 N.C. 62, 505 S.E.2d 97 (1998), cert. denied, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036 (1999).  

Capital murder defendant properly shackled during the sentencing phase of his trial, where the court was concerned for defense counsel's safety after the defendant's outburst at the end of the guilt phase. State v. White, 349 N.C. 535, 508 S.E.2d 253 (1998), cert. denied, 527 U.S. 1026, 119 S. Ct. 2376, 144 L. Ed. 2d 779 (1999).  

Defendant waived error as to having his legs shackled when, instead of objecting to being shackled, he objected to a conference regarding the shackles being held in his absence. State v. Thomas, 134 N.C. App. 560, 518 S.E.2d 222 (1999), appeal dismissed, cert. denied, 351 N.C. 119, 541 S.E.2d 468 (1999).  

No Prejudice in Failing to Instruct Jury - Trial court failed to instruct the jury that it was not to consider defendant's restraint in its deliberations, but as there was no showing that the jurors were affected by, or even aware of the restraint, the conviction was affirmed. State v. Simpson, 153 N.C. App. 807, 571 S.E.2d 274 (2002).  

§ 15A-1032. Removal of disruptive defendant.

Statute text

(a)  A trial judge, after warning a defendant whose conduct is disrupting his trial, may order the defendant removed from the trial if he continues conduct which is so disruptive that the trial cannot proceed in an orderly manner. When practicable, the judge's warning and order for removal must be issued out of the presence of the jury.  

(b)  If the judge orders a defendant removed from the courtroom, he must:  

(1) Enter in the record the reasons for his action; and  

(2) Instruct the jurors that the removal is not to be considered in weighing evidence or determining the issue of guilt.  

A defendant removed from the courtroom must be given the opportunity of learning of the trial proceedings through his counsel at reasonable intervals as directed by the court and must be given opportunity to return to the courtroom during the trial upon assurance of his good behavior.  

OFFICIAL COMMENTARY

The primary basis for this section comes from A.B.A. Project on Standards for Criminal Justice, Standards Relating to the Function of the Trial Judge § 6.8 (1972) (provisions on courtroom disruption approved in 1971) (hereinafter cited as A.B.A. Standards, Function of the Trial Judge). The warning requirement in subsection (a) is suggested in the commentary to the A.B.A. Standards, and the Commission originated the provision that the warning and order for removal occur out of the jury's presence if practicable.  

The provisions of subsection (b) as to recordation and jury instruction were added by the Commission to parallel those in G.S. 15A-1031. The remainder of subsection (b) is based on A.B.A. Standards, Function of the Trial Judge § 6.8, though the Commission has omitted the explicit statement that "removal is preferable to gagging or shackling the disruptive defendant." The Commission agreed in general with this policy, but was reluctant to put merely precatory instructions into statutory text. The Commission was of the opinion that judges would consider the applicable A.B.A. Standard in exercising their discretion.  

A more substantive change has been made by the Commission as to the defendant's opportunity to return to the courtroom following his removal. The Commission deleted the specification that the opportunity should be "continuing" and further omitted this sentence found in the A.B.A. Standards: "The removed defendant should be summoned to the courtroom at appropriate intervals, with the offer to permit him to remain repeated in open court each time."  

CASE NOTES

Judge Did Not Need to Use Word "Absence" in Place of "Removal". - Trial judge's instruction to jury on defendant's removal from the courtroom was proper and he need not use the word "absence" in place of "removal" to meet the requirements of subdivision (b)(2). State v. Callahan, 93 N.C. App. 579, 378 S.E.2d 812, cert. denied, 325 N.C. 274, 384 S.E.2d 521 (1989).  

The court's failure to comply with the requirements of this section was not reversible error where, given the clear and undisputed nature of the evidence before the jury, it was difficult to imagine that defendant's outburst and subsequent removal had any effect on the determination of his guilt or innocence of being an habitual felon. State v. Smith, 139 N.C. App. 209, 533 S.E.2d 518 (2000).  

Trial court's failure to give the instruction required under G.S. 15A-1032(b)(2) after ordering defendant removed from the courtroom during jury selection was not reversible error, as defendant did not show that a different result would have been reached had the instruction been given; in any event, error was waived because defendant did not object to the omission of the instruction. State v. Miller, 146 N.C. App. 494, 553 S.E.2d 410 (2001).  

Disruptive Pro Se Defendant's Removal Upheld. - Where record indicated that defendant continued disruptive behavior while court attempted to enter findings into the record, in spite of the trial court's warnings that persistence would warrant his removal, and defendant was present when the proceedings resumed and was given opportunity to make his objections, the court's decision to remove defendant was without error. State v. Thomas, 134 N.C. App. 560, 518 S.E.2d 222 (1999), appeal dismissed, cert. denied, 351 N.C. 119, 541 S.E.2d 468 (1999).  

§ 15A-1033. Removal of disruptive witnesses and spectators.

Statute text

The judge in his discretion may order any person other than a defendant removed from a courtroom when his conduct disrupts the conduct of the trial.  

OFFICIAL COMMENTARY

The genesis of this section is A.B.A. Standards, Function of the Trial Judge § 6.10, although the judge's discretion to exclude is somewhat broader than that recommended by the American Bar Association.  

CASE NOTES

Badges Did Not Necessitate Mistrial. - Trial court did not err by denying motion for a mistrial on the grounds that members of the audience were wearing badges that appeared to be photographs of one of the murder victims. State v. Braxton, 344 N.C. 702, 477 S.E.2d 172 (1996).  

§ 15A-1034. Controlling access to the courtroom.

Statute text

(a)  The presiding judge may impose reasonable limitations on access to the courtroom when necessary to ensure the orderliness of courtroom proceedings or the safety of persons present.  

(b)  The judge may order that all persons entering or any person present and choosing to remain in the courtroom be searched for weapons or devices that could be used to disrupt or impede the proceedings and may require that belongings carried by persons entering the courtroom be inspected. An order under this subsection must be entered on the record.  

OFFICIAL COMMENTARY

This section originated with the Commission based upon several acts of violence occurring in courtrooms in the early 1970s.  

CASE NOTES

Ordering Closure of the Courtroom - Appellate court noted that defendant had threatened to hurt someone in the courtroom and to have someone help him escape, and that defendant had a history of attempting to escape and injuring law enforcement officials, and held that the trial court did not err when it told unidentified spectators to leave the courtroom and closed the courtroom after the jury returned its verdict convicting defendant of felonious possession of stolen goods and misdemeanor possession of stolen goods. State v. Murray, 154 N.C. App. 631, 572 S.E.2d 845 (2002).  

§ 15A-1035. Other powers.

Statute text

In addition to the use of the powers provided in this Article, a presiding judge may maintain courtroom order through the use of his contempt powers as provided in Chapter 5A, Contempt, and through the use of other inherent powers of the court.  

OFFICIAL COMMENTARY

Compare A.B.A. Standards, Function of the Trial Judge § 6.10: "Any person who engages in conduct which disturbs the orderly process of the trial may be admonished or excluded, and, if his conduct is intentional, may be punished for contempt." See also A.B.A. Standards, Function of the Trial Judge §§ 7.1 to 7.5.  
ARTICLE 61:  Granting of Immunity to Witnesses

§ 15A-1051. Immunity; general provisions.

Statute text

(a)  A witness who asserts his privilege against self-incrimination in a hearing or proceeding in court or before a grand jury of North Carolina may be ordered to testify or produce other information as provided in this Article. He may not thereafter be excused from testifying or producing other information on the ground that his testimony or other information required of him may tend to incriminate him. Except as provided in G.S. 15A-623(h), no testimony or other information so compelled, or any information directly or indirectly derived from the testimony or other information, may be used against the witness in a criminal case, except a prosecution for perjury or contempt arising from a failure to comply with an order of the court. In the event of a prosecution of the witness he shall be entitled to a record of his testimony.  

(b)  An order to testify or produce other information authorized by this Article may be issued prior to the witness's assertion of his privilege against self-incrimination, but the order is not effective until the witness asserts his privilege against self-incrimination and the person presiding over the inquiry communicates the order to him.  

(c)  As used in this Article, "other information" includes any book, paper, document, record, recordation, tangible object, or other material.  

OFFICIAL COMMENTARY

A formal grant of immunity is not conferred under this Article unless the witness is first asked the incriminating question, claims his privilege against self-incrimination, and is then ordered by judge to answer the question notwithstanding his privilege. If he does answer the question, then immunity from prosecution is conferred.  

When it is anticipated that a witness in a trial in the district or superior court will claim the privilege against self-incrimination, the solicitor may request the superior court judge in advance for an order directing the witness to testify (after notifying the Attorney General in advance also, in accordance with G.S. 15A-1052(b)), but subsection (b) makes it clear that the order of the judge is not effective until the witness formally claims the privilege. In the original draft subsection (b) applied to the various types of immunity grants in the federal statute, but the Commission reduced the coverage to court and grand jury proceedings. Later by a change of wording in the grand jury immunity provision, the Commission effectively allowed for advance order of immunity only in court proceedings.  

Until recently it was believed that a witness had to be given a complete grant of immunity with respect to any matter on which he testified to protect fully a witness's privilege against self-incrimination. This conferring of full immunity is known as "transactional" immunity. The National Commission on Reform of Federal Criminal Laws, however, proposed granting a somewhat narrower immunity. The argument ran that a person in being forced to testify should only be protected against having his disclosures, and the evidentiary leads flowing from his disclosures, used against him. If, for example, a totally independent investigation had been in progress for some time in Agency A, conferring of immunity in connection with another overlapping matter should not fortuitously frustrate the efforts of Agency A to prosecute - using only its independently gathered evidence. This narrower form of immunity for use of evidence and its leads is known as "use" immunity.  

The Supreme Court of the United States has held that "use" immunity is all that is constitutionally required by the Fifth Amendment, but indicated that the prosecutor in a prosecution covering the same ground as that on which the defendant was formally compelled to testify as a witness would bear an extremely heavy burden of proving that the evidence being used was in fact totally independent. Kastigar v. United States, 406 U.S. 441, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972); Zicarelli v. New Jersey State Comm'n of Investigation, 406 U.S 472, 92 S. Ct. 1670, 32 L. Ed. 2d 234 (1972).  

Despite the ruling upholding "use" immunity as constitutional, the Commission decided to retain within North Carolina a full transactional immunity for anyone compelled under this Article to testify to incriminating information. The model used for conferring transactional immunity was former 18 U.S.C § 3486, which is now repealed by the Federal Immunity of Witnesses Act.  

CASE NOTES

This Article formalizes and gives statutory sanction to the granting of immunity from prosecution. It also provides a series of safeguards to protect against the reputed unreliability of witnesses who are receiving quid pro quo for their testimony. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

The separate provisions of this Article establish a pretrial and trial procedure designed to provide full and adequate prior disclosure of the prosecution's arrangement with its witness to the Attorney General and trial court, to defense counsel or to the unrepresented defendant and to the jury. These safeguards are aimed at ensuring that the jury be made aware that the witness is testifying under a grant of immunity or some other arrangement. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

Standing to Challenge Grant of Immunity to Witness. - Defendants had no standing to challenge either the propriety or the effectiveness of a grant of immunity to a witness testifying against them since the privilege against self-incrimination is a personal one. State v. Phillips, 297 N.C. 600, 256 S.E.2d 212 (1979).  

§ 15A-1052. Grant of immunity in court proceedings.

Statute text

(a)  When the testimony or other information is to be presented to a court of the trial division of the General Court of Justice, the order to the witness to testify or produce other information must be issued by a superior court judge, upon application of the district attorney:  

(1) Be in writing and filed with the permanent records of the case; or  

(2) If orally made in open court, recorded and transcribed and made a part of the permanent records of the case.  

(b)  The application may be made whenever, in the judgment of the district attorney, the witness has asserted or is likely to assert his privilege against self-incrimination and his testimony or other information is or will be necessary to the public interest. Before making application to the judge, the district attorney must inform the Attorney General, or a deputy or assistant attorney general designated by him, of the circumstances and his intent to make an application.  

(c)  In a jury trial the judge must inform the jury of the grant of immunity and the order to testify prior to the testimony of the witness under the grant of immunity. During the charge to the jury, the judge must instruct the jury as in the case of interested witnesses.  

OFFICIAL COMMENTARY

Under the federal model, applications for immunity orders in court or grand jury proceedings may be done only with the approval of the Attorney General of the United States, the Deputy Attorney General, or a specifically designated Assistant Attorney General. The reason for centralized clearance is that under the Constitution of the United States the privilege against self-incrimination applies nationwide; to be effective, then, a grant of immunity must be nationwide. The Supreme Court has suggested that a grant of valid immunity conferred by one jurisdiction under our federal system will automatically be extended to apply in all jurisdictions under our federal system. Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964); Murphy v. Waterfront Comm'n, 378 U.S. 52, 84 S. Ct. 1594, 12 L. Ed. 2d 678 (1964).  

The Commission determined that there was also a need for central clearance in North Carolina to guard against the solicitor's unwittingly granting immunity to a key figure under investigation elsewhere in the State or in the United States. The Commission decided, though, that it would be sufficient for the district solicitor to inform the Attorney General of North Carolina, or a deputy or assistant attorney general designated by him, of the proposed application for an immunity order. The person in the Department of Justice receiving the information should then be able to tell the district solicitor whether our Department of Justice knows of any reason why the particular individual should not be given immunity. A telephone call should be sufficient to satisfy the terms of the statute. Only the elected district solicitor may apply for the immunity order from the judge.  

One interesting point might be noted. Even though the North Carolina statute grants full transactional immunity, this grant would be effective only with respect to prosecutions under the laws of North Carolina. In other jurisdictions the immunity would be the automatic one conferred by the holding in Malloy v. Hogan, but under Kastigar v. United States, 406 U.S. 441, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972) and Zicarelli v. New Jersey State Comm'n of Investigation, 406 U.S. 472, 92 S. Ct. 1670, 32 L. Ed. 2d 234 (1972) this immunity would be "use" immunity only.  

A question was raised in the Commission as to whether the judge has any option to refuse to issue the order to the witness to testify if he determines that:  

(1) The applicant is a district solicitor;  

(2) The district solicitor notified the proper person in the North Carolina Department of Justice before making application; and  

(3) A witness has refused, or apparently will refuse, to testify on Fifth Amendment grounds in a proceeding covered by the statute.  

The answer seems to be that the judge, except in the most extraordinary situations, must issue the order. He is the one to issue it so that the contempt powers of the court may attach upon any refusal to testify notwithstanding the grant of immunity. Also, the judge in his order would spell out the exact questions or subject-matter area as to which the witness is compelled to testify. Having this carefully delineated in the record may be of importance later. Compare the comment in the National Commission's Working Papers at 1435-36:  

"The President's Commission mentioned only two grounds for a court order requirement. It spoke of avoiding abuse of authority by prosecutors, and it spoke of the danger of hidden immunization for corrupt purposes. However, with the approval power centralized in the Attorney General, these two points really are a single point: is the Attorney General to be trusted, or is a court somehow to review his good faith? Professor Blakey, in his supporting memorandum for the President's Commission, speaks of making 'visible' the Attorney General's decision in order to minimize the 'danger of hidden immunization of friends.' If such were attempted, he suggested, the Federal district court would 'have inherent power to refuse to be a party to it.'  

"A court order requirement will be harmless, however, if the Federal district courts continue to view their role here as being solely ministerial - i.e, service as a recording agency. This approach was outlined in the leading case of Ullmann v. United States, 350 U.S. 422, 76 S. Ct. 497, 100 L. Ed. 511 (1956), sustaining the constitutionality of the initial court order requirement statute, 18 U.S.C. § 3486(c), concerning grand jury investigation and national security. At the same time the proposed language, while clearly negating a full policy review, would not prevent a Federal district court from finding sufficient reserve authority to deny a request for an immunity order in the context of cronyism."  

Many of the practicing lawyers in the General Assembly expressed fears that prosecutors might abuse the power of granting immunity. One of several added provisions was subsection (c). It not only requires the judge during his charge to instruct the jury to scrutinize the immunized testimony with care but goes the further step of requiring that the judge inform the jury of the grant of immunity prior to the witness's testimony. See also the commentary under G.S. 15A-1055.  

CASE NOTES

This Article established a pretrial and trial procedure designed to provide full and adequate prior disclosure of the prosecution's arrangement with its witness to the Attorney General and trial court, to defense counsel or to the unrepresented defendant and to the jury. These safeguards are aimed at ensuring that the jury be made aware that the witness is testifying under a grant of immunity or some other arrangement. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

Legislature intended for the jury to know the witness was receiving something of value in exchange for his testimony which might bear on his credibility. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977); State v. Miller, 61 N.C. App. 1, 300 S.E.2d 431 (1983).  

Section requires the trial judge to inform the jury "of the grant of immunity" and not the details of the grant. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

Ordinarily it is in the defendant's interest to show that a witness against him is testifying pursuant to an agreement with the state and to disclose the terms of the bargain because such evidence tends to impeach the witness. In some cases the state may wish to make the jury aware of the specific terms of the plea bargain. However, the court is not required to disclose the special terms of a plea bargain to the jury; that decision is left to the parties. When the court, acting on its own motion, removes that decision from the parties, there is the potential for prejudicial reversible error to occur. State v. Castleberry, 73 N.C. App. 420, 326 S.E.2d 312, cert. denied, 314 N.C. 670, 335 S.E.2d 497 (1985).  

Jury Should Be Instructed in Final Charge. - Subsection (c) of this section clearly requires the court to instruct the jury as to the interest of the witness under the grant of immunity but "during the charge of the jury." This language means during the judge's final charge, and not in advance of the witness's testimony. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

Subsection (c) of this section requires that the trial court inform the jury of the grant of immunity and the order to testify prior to the testimony of the witness under the grant of immunity. State v. Rutherford, 70 N.C. App. 674, 320 S.E.2d 916 (1984), cert. denied, 313 N.C. 335, 327 S.E.2d 897 (1985).  

When "Scrutiny" Instruction Required. - The statutory "scrutiny" instruction is required, absent a special request by the defendant, only when a witness testifies under immunity. Thus, where defendant makes no special request for a "scrutiny" instruction, and his witness receives no grant of immunity but merely has some of the charges against him dismissed, subsection (c) of this section does not apply. State v. Pollock, 56 N.C. App. 692, 289 S.E.2d 588, cert. denied and appeal dismissed, 305 N.C. 590, 292 S.E.2d 573 (1982).  

Unless a witness has been formerly granted immunity, there is no statutory requirement for any cautionary instruction that the witness is testifying under a grant of immunity prior to the testimony. State v. McLaughlin, 321 N.C. 267, 362 S.E.2d 280 (1987).  

"Scrutiny" Instruction Not Mandated Under Arrangement Short of Immunity. - Subsection (c) of this section contains a mandatory "scrutiny" instruction when a witness testifies under immunity, but such an instruction is not mandated under an arrangement short of "immunity," such as charge reduction or sentence concession, as provided for in G.S. 15A-1054. State v. Bagby, 48 N.C. App. 222, 268 S.E.2d 233 (1980), cert. denied, 301 N.C. 723, 276 S.E.2d 284 (1981); State v. Pollock, 56 N.C. App. 692, 289 S.E.2d 588, cert. denied and appeal dismissed, 305 N.C. 590, 292 S.E.2d 573 (1982).  

Instruction Need Not Be Given Immediately Before Witness's Testimony. - Nothing in this section requires the instruction in subsection (c) of this section to be given immediately before the witness's testimony. The statute only specifies that the instruction be given "prior" to the testimony. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

While this section specifies "prior" to the testimony, there was no requirement that the instructions be given "immediately" preceding the witnesses' testimony, and that the instruction about scrutinizing the testimony is properly given during the "final" charge to the jury. State v. Miller, 61 N.C. App. 1, 300 S.E.2d 431 (1983).  

Instruction Given Before Any Witness Called. - The trial judge's instruction as to the grant of immunity compiled with the spirit as well as the letter of the law where it was given before any witnesses were called in the case, but not immediately before the witness testified. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

Interest of Witness Held Jury Question. - Where there is no evidence to show that the witnesses were accomplices, testifying under a grant of immunity from the State, or otherwise clearly interested witnesses, whether the witnesses should be considered interested parties is a question for the jury. State v. Moore, 301 N.C. 262, 271 S.E.2d 242 (1980), overruled on other grounds, 318 N.C. 457, 349 S.E.2d 566 (1986).  

In a prosecution for murder, the trial court did not err in failing to instruct the jury that two witnesses who testified pursuant to an agreement that they would not be prosecuted for certain charges against them were interested in the verdict, the instruction on the credibility of the witnesses being sufficient where the court instructed that if either or both of the witnesses testified in whole or in part because of such concessions, the jury should examine the testimony of that witness with great care and caution, and that if the jurors should believe the testimony in whole or in part, they should treat what they believed the same as any other reliable evidence. State v. Keller, 50 N.C. App. 364, 273 S.E.2d 741, appeal dismissed, 302 N.C. 400, 279 S.E.2d 354 (1981).  

Substantial Compliance. - Where the material terms of the grant of immunity are explained to the jury, there is substantial compliance with this section and no prejudicial error. State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).  

Noncompliance Prejudicial. - The failure of the prosecution to provide advance notice of the grant of immunity pursuant to G.S. 15A-1054(c), its allowance of the witness' denials that such immunity existed to stand uncorrected and the trial court's failure to instruct the jury to consider the testimony of the immunized witness as it would consider the testimony of any other interested witness, pursuant to subsection (c) of this section resulted in manifest prejudice to the defendant requiring a new trial. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

§ 15A-1053. Grant of immunity before grand jury.

Statute text

(a)  When the testimony or other information is to be presented to a grand jury, the order to the witness to testify or produce other information must be issued by the presiding or convening superior court judge, upon application of the district attorney. The order of a superior court judge under this section must be in writing and filed as a part of the permanent records of the court.  

(b)  The application may be made when the district attorney has been informed by the foreman of the grand jury that the witness has asserted his privilege against self-incrimination and the district attorney determines that the testimony or other information is necessary to the public interest. Before making application to the judge, the district attorney must inform the Attorney General, or a deputy or assistant attorney general designated by him, of the circumstances and his intent to make an application.  

OFFICIAL COMMENTARY

This section was originally to be construed in conjunction with G.S. 15A-625. That section provided that the foreman of the grand jury must report to the district solicitor if a witness before the grand jury refuses to answer on the ground of self-incrimination, and indicated that the district solicitor had the discretion to seek the order of immunity or to refuse to do so. In committee, G.S. 15A-625 was deleted from the Article on the grand jury, but this section - considered at a different time - was left intact. It is apparently sufficiently complete within itself to be given effect notwithstanding the omission of G.S. 15A-625.  

The language of subsection (b) states that the application to the judge "may be made when the solicitor has been informed by the foreman of the grand jury that the witness has asserted his privilege against self-incrimination. . . ." (Emphasis added.) Contrasting this language with that in G.S. 15A-1052(b) makes plain that the statute authorizes the order of immunity in grand jury proceedings only after the witness's refusal to testify. The delay in grand jury proceedings to obtain the judge's order, however, may not be so disruptive as it would be in a trial situation.  

§ 15A-1054. Charge reductions or sentence concessions in consideration of truthful testimony.

Statute text

(a)  Whether or not a grant of immunity is conferred under this Article, a prosecutor, when the interest of justice requires, may exercise his discretion not to try any suspect for offenses believed to have been committed within the prosecutorial district as defined in G.S. 7A-60, to agree to charge reductions, or to agree to recommend sentence concessions, upon the understanding or agreement that the suspect will provide truthful testimony in one or more criminal proceedings.  

(b)  Recommendations as to sentence concessions must be made to the trial judge by the prosecutor in accordance with the provisions of Article 58 of this Chapter, Procedure[s] Relating to Guilty Pleas in Superior Court.  

(c)  When a prosecutor enters into any arrangement authorized by this section, written notice fully disclosing the terms of the arrangement must be provided to defense counsel, or to the defendant if not represented by counsel, against whom such testimony is to be offered, a reasonable time prior to any proceeding in which the person with whom the arrangement is made is expected to testify.  Upon motion of the defendant or his counsel on grounds of surprise or for other good cause or when the interests of justice require, the court must grant a recess.  

OFFICIAL COMMENTARY

After studying the federal models, the Commission thought that formal grants of immunity in North Carolina would probably be few and far between. Several persons described a more informal assurance of lenience or nonprosecution often offered by solicitors as being more effective and much more prevalent in the run of cases coming before the courts of North Carolina. The Commission, therefore, described this quasi-immunity practice which merges into plea negotiation, and added a notice requirement as a safeguard. The result is this section.  

Because sentence concessions may only come from the judge, subsection (b) is a "piggyback" provision which stipulates that the working out of agreements concerning sentence must be in accordance with the provisions of Article 58, Procedures Relating to Guilty Pleas in Superior Court.  

CASE NOTES

Constitutional Right to Disclosure. - Subdivision (c) and the Fourteenth Amendment to the Constitution of the United States require that any plea bargain with a person who is to testify against a defendant be disclosed to the defendant. State v. Willis, 332 N.C. 151, 420 S.E.2d 158 (1992).  

This Article formalizes and gives statutory sanction to the granting of immunity from prosecution. It also provides a series of safeguards to protect against the reputed unreliability of witnesses who are receiving quid pro quo for their testimony. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

The separate provisions of this Article establish a pretrial and trial procedure designed to provide full and adequate prior disclosure of the prosecution's arrangement with its witness to the Attorney General and trial court, to defense counsel or to the unrepresented defendant and to the jury. These safeguards are aimed at ensuring that the jury be made aware that the witness is testifying under a grant of immunity or some other arrangement. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

Law Enforcement Agencies Not Covered. - Defendant's contentions that he was prejudiced by the trial court's failure to compel the State to disclose any agreements between the prosecutor or any law enforcement agency and any potential witness, was without merit since within subsection (c) there is no mention of law enforcement agencies. State v. Crandell, 322 N.C. 487, 369 S.E.2d 579 (1988).  

Disclosure Required Only When Arrangement Reached. - Subsection (c) of this section requires disclosure of a prosecutor's arrangement with a witness only when an arrangement has been reached. State v. Howell, 59 N.C. App. 184, 296 S.E.2d 321, cert. denied, 307 N.C. 271, 299 S.E.2d 218 (1982).  

Prosecutor's Obligation Not Dependent on Request. - The obligation on the prosecutor to divulge the information required by subsection (c) of this section does not depend upon a request by the defendant. State v. Lowery, 318 N.C. 54, 347 S.E.2d 729 (1986).  

Failure to Give Notice of Prosecution's Offer. - In a prosecution for murder, the district attorney violated subsection (c) of this section by failing to give defendants written notice prior to trial of an offer to permit a State's witness to plead guilty to misdemeanors in 11 felony cases pending against him in return for his truthful testimony against defendants where the witness testified that, although no deal had been made, he nevertheless expected the district attorney to reduce the felony charges to misdemeanors, and it appeared that the plea bargain offer may have induced the witness's testimony; however, the district attorney's noncompliance with the statute did not require suppression of the witness's testimony since the remedy for failure to comply with the statute was to move for a recess. State v. Spicer, 50 N.C. App. 214, 273 S.E.2d 521, appeal dismissed, 302 N.C. 401, 279 S.E.2d 356 (1981).  

Testimony Need Not Be Suppressed for Noncompliance Where Defense Knew of Agreement. - The district attorney's failure to disclose to defense counsel an agreement with a State witness under this section did not warrant suppression of the witness's testimony where the trial judge granted a recess as required by this section, and the record showed that defense counsel had known of the agreement of over three weeks. State v. Cousins, 289 N.C. 540, 223 S.E.2d 338 (1976).  

The defendant's rights under subsection (c) of this section were not violated by failure of the State to disclose an anticipated plea bargain between the State and a witness, where not only was there no formal agreement between the State and the witness, but the defendant's counsel was aware sufficiently in advance of trial that the witness was going to testify for the State under a hope of leniency to have brought out in cross-examination the circumstances under which the testimony was being offered. State v. Lowery, 318 N.C. 54, 347 S.E.2d 729 (1986).  

Agreement as to Witness Whose Credibility Is Important. - Where the prosecutor remained silent while his witness testified that no plea arrangement had been made with the State, though he well knew that such an agreement did exist, and not only did the prosecutor allow the jury to be misled as to the witness's reasons for testifying, but by keeping the witness ignorant of the terms of the plea bargain, he contrived a means of ensuring that this evidence would not come before the jury, and the witness's credibility as a witness was an important issue in the case, evidence of any understanding or agreement for leniency was relevant to his credibility, and the jury was entitled to know of it. Campbell v. Reed, 594 F.2d 4 (4th Cir. 1979).  

Jury Need Not Be Informed. - This section, unlike G.S. 15A-1052, contains no requirement that the judge inform the jury of any agreement concerning charge reduction or sentence consideration. State v. Williams, 305 N.C. 656, 292 S.E.2d 243, cert. denied, 459 U.S. 1056, 103 S. Ct. 474, 74 L. Ed. 2d 622 (1982), rehearing denied, 459 U.S. 1189, 103 S. Ct. 839, 74 L. Ed. 2d 1031 (1983).  

Section 15A-1052(c) contains a mandatory "scrutiny" instruction when a witness testifies under immunity, but such an instruction is not mandated under an arrangement short of "immunity," such as charge reduction or sentence concession, as provided for in this section. State v. Bagby, 48 N.C. App. 222, 268 S.E.2d 233 (1980), cert. denied, 301 N.C. 723, 276 S.E.2d 284 (1981).  

When a witness enters into an arrangement with the prosecutor under this section, absent a request from defendant, the trial court need not charge the jury that the witness testified as an accomplice or that the jury closely scrutinize the testimony because the witness testified under an agreement with the district attorney. Thus, absent request, the trial judge need not give an interested witness instruction to the jury. State v. Hicks, 60 N.C. App. 718, 300 S.E.2d 33 (1983).  

Remedy for failure to comply with subsection (c) of this section is the granting of a recess upon motion by the defendant, rather than suppression of the testimony. State v. Lester, 294 N.C. 220, 240 S.E.2d 391 (1978).  

Noncompliance Held Prejudicial. - The failure of the prosecution to provide advance notice of the grant of immunity pursuant to subsection (c) of this section, its allowance of the witness' denials that such immunity existed to stand uncorrected and the trial court's failure to instruct the jury to consider the testimony of the immunized witness as it would consider the testimony of any other interested witness, pursuant to G.S. 15A-1052(c) resulted in manifest prejudice to the defendant requiring a new trial. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

Noncompliance Held Not Prejudicial. - The State failed to comply with subsection (c) of this section by not disclosing the information that a law enforcement official had promised to speak to the district attorney on witness' behalf and see what he could do regarding a reduction in her sentence in exchange for her "truthful" testimony against defendant, but as defendant ultimately was able to attack the witness' credibility through testimony elicited from the agent on cross-examination, and provided counsel for defendant with an extended lunch recess to enable him to prepare his cross-examination of the witness, the court's failure to grant a recess in this instance did not constitute prejudicial error. State v. Brooks, 83 N.C. App. 179, 349 S.E.2d 630 (1986).  

§ 15A-1055. Evidence of grant of immunity or testimonial arrangement may be fully developed; impact may be argued to the jury.

Statute text

(a)  Notwithstanding any other rule of evidence to the contrary, any party may examine a witness testifying under a grant of immunity or pursuant to an arrangement under G.S. 15A-1054 with respect to that grant of immunity or arrangement. A party may also introduce evidence or examine other witnesses in corroboration or contradiction of testimony or evidence previously elicited by himself or another party concerning the grant of immunity or arrangement.  

(b)  A party may argue to the jury with respect to the impact of a grant of immunity or an arrangement under G.S. 15A-1054 upon the credibility of a witness.  

OFFICIAL COMMENTARY

This section was added in the General Assembly and is another manifestation of fears by some attorneys of prosecutorial misuse of this new, for North Carolina, set of provisions. It is important to note that the section applies both to grants of immunity and to arrangements for truthful testimony under G.S. 15A-1054. It seems probable that the law of evidence would allow defense attorneys to attack testimony given under immunity or under an arrangement pursuant to G.S. 15A-1054 in the ways contemplated by this section, but the proponents wanted to nail the matter down. The same goes for the right of argument in subsection (b).  

CASE NOTES

Purpose. - This section is aimed at ensuring that the jury be made aware that the witness is testifying under a grant of immunity or some other arrangement. State v. Colvin, 90 N.C. App. 50, 367 S.E.2d 340, cert. denied, 322 N.C. 608, 370 S.E.2d 249 (1988).  

This Article formalizes and gives statutory sanction to the granting of immunity from prosecution. It also provides a series of safeguards to protect against the reputed unreliability of witnesses who are receiving quid pro quo for their testimony. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

The separate provisions of this Article establish a pretrial and trial procedure designed to provide full and adequate prior disclosure of the prosecution's arrangement with its witness to the Attorney General and trial court, to defense counsel or to the unrepresented defendant and to the jury. These safeguards are aimed at ensuring that the jury be made aware that the witness is testifying under a grant of immunity or some other arrangement. State v. Morgan, 60 N.C. App. 614, 299 S.E.2d 823 (1983).  

Trial judge's refusal to inform the jury of an agreement between the district attorney and a State witness under G.S. 15A-1054 was not prejudicial error where the jury was fully informed of the agreement prior to the time it began deliberations by trial judge's instructions following the testimony, and by defense counsel's cross-examination of the witness concerning promises made to him. State v. Cousins, 289 N.C. 540, 223 S.E.2d 338 (1976).  

Where defense counsel initially introduced evidence of co-conspirator's plea arrangement with the State, and the contents of a letter concerning that agreement were relevant to defendant's case and in no way prejudiced him, merely informing the jury of the plea arrangement and his interest in testifying against defendant, there was no error in the admission of this letter. State v. Colvin, 90 N.C. App. 50, 367 S.E.2d 340, cert. denied, 322 N.C. 608, 370 S.E.2d 249 (1988).  

SUBCHAPTER XI.

TRIAL PROCEDURE IN DISTRICT COURT

ARTICLE 65: In General

§ 15A-1101. Applicability of superior court procedure.

Statute text

Trial procedure in the district court is in accordance with the provisions of Subchapter XII, Trial in Superior Court, except for provisions:  

(1) Relating to jury trial.  

(2) Requiring recordation of proceedings unless they specify their applicability to the district court.  

(3) That specify their applicability to superior court.  

ARTICLE 66: Procedure for Hearing and Disposition of Infractions.

§ 15A-1111. General procedure for disposition of infractions.

Statute text

The procedure for the disposition of an infraction, as defined in G.S. 14-3.1, is as provided in this Article. If a question of procedure is not governed by this Article, the procedures applicable to the conduct of pretrial and trial proceedings for misdemeanors in district court are applicable unless the procedure is clearly inapplicable to the hearing of an infraction.  
§ 15A-1112. Venue.

Statute text

Venue for the conduct of infraction hearings lies in any county where any act or omission constituting part of the alleged infraction occurred.  

§ 15A-1113. Prehearing procedure.

Statute text

(a)  Process. - A law enforcement officer may issue a citation for an infraction in accordance with the provisions of G.S. 15A-302. A judicial official may issue a summons for an infraction in accordance with the provisions of G.S. 15A-303.  

(b)  Detention of Person Charged. - A law enforcement officer who has probable cause to believe a person has committed an infraction may detain the person for a reasonable period in order to issue and serve him a citation.  

(c)  Appearance Bond May Be Required. - A person charged with an infraction may not be required to post an appearance bond if:  

(1) He is licensed to drive by a state that subscribes to the nonresident violator compact as defined in Article 1B of Chapter 20 of the General Statutes, the infraction charged is subject to the provisions of that compact, and he executes a personal recognizance as defined by that compact.  

(2) He is a resident of North Carolina.  

Any other person charged with an infraction may be required to post a bond to secure his appearance and a charging officer may require such a person charged to accompany him to a judicial official's office to allow the official to determine if a bond is necessary to secure the person's court appearance, and if so, what kind of bond is to be used. If the judicial official finds that the person is unable to post a secured bond, he must allow the person to be released on execution of an unsecured bond. The provisions of Article 26 of this Chapter relating to issuance and forfeiture of bail bonds are applicable to bonds required pursuant to this subsection.  

(d)  Territorial Jurisdiction. - A law enforcement officer's territorial jurisdiction to charge a person with an infraction is the same as his jurisdiction to arrest specified in G.S. 15A-402.  

(e)  Use of Same Process for Two Offenses. - A person may be charged with a criminal offense and an infraction in the same pleading.  

CASE NOTES

Power to arrest not necessarily include the authority to search motor vehicle in the absence of probable cause. State v. Braxton, 90 N.C. App. 204, 368 S.E.2d 56 (1988).  

Motorist's rights were not violated by officer's performance of registration check or by use of handcuffs. Burton v. City of Durham, 118 N.C. App. 676, 457 S.E.2d 329 (1995).  

§ 15A-1114. Hearing procedure for infractions.

Statute text

(a)  Jurisdiction. - Jurisdiction for the adjudication and disposition of infractions is as specified in G.S. 7A-253 and G.S. 7A-271(d).  

(b)  No Trial by Jury. - In adjudicatory hearings for infractions, no party has a right to a trial by jury in district court.  

(c)  Infractions Heard in Civil or Criminal Session. - A district court judge may conduct proceedings relating to traffic infractions in a civil or criminal session of court, unless the infraction is joined with a criminal offense arising out of the same transaction or occurrence. In such a case, the criminal offense and the infraction must be heard at a session in which criminal matters may be heard.  

(d)  Pleas. - A person charged with an infraction may admit or deny responsibility for the infraction. The plea must be made by the person charged in open court, unless he submits a written waiver of appearance which is approved by the presiding judge, or, if authorized by G.S. 7A-146, he waives his right to a hearing and admits responsibility for the infraction in writing and pays the specified penalty and costs.  

(e)  Duty of District Attorney. - The district attorney is responsible for ensuring that infractions are calendared and prosecuted efficiently.  

(f)  Burden of Proof. - The State must prove beyond a reasonable doubt that the person charged is responsible for the infraction unless the person admits responsibility.  

(g)  Recording Not Necessary. - The State does not have to record the proceedings at infraction hearings. With the approval of the court, a party may, at his expense, record any proceeding.  

§ 15A-1115. Review of disposition by superior court.

Statute text

(a)  Appeal of District Court Decision. - A person who denies responsibility and is found responsible for an infraction in the district court, within 10 days of the hearing, may appeal the decision to the criminal division of the superior court for a hearing de novo. Upon appeal, the defendant is entitled to a jury trial unless he consents to have the hearing conducted by the judge. The State must prove beyond a reasonable doubt that the person charged is responsible for the infraction unless the person admits responsibility. Unless otherwise provided by law, the procedures applicable to misdemeanors disposed of in the superior court apply to those infraction hearings. In the superior court, a prosecutor must represent the State. Appeal from the judgment in the superior court is as provided for other criminal actions in superior court, and the Attorney General must represent the State in an appeal of such actions.  

(b)  Review of Infractions Originally Disposed of in Superior Court. - If the superior court disposes of an infraction pursuant to its jurisdiction in G.S. 7A-271(d), appeal from that judgment is as provided for criminal actions in the superior court.  

CASE NOTES

No Right to Appeal from Admission of Responsibility. - Defendant who is charged with an infraction and admits responsibility in the district court has no right to appeal for a trial de novo in superior court. State v. Richardson, 96 N.C. App. 508, 386 S.E.2d 98 (1989).  

§ 15A-1116. Enforcement of sanctions.

Statute text

(a)  Use of Contempt or Fine Collection Procedures: Notification of DMV. - If the person does not comply with a sanction ordered by the court, the court may proceed in accordance with Chapter 5A of the General Statutes. If the person fails to pay a penalty or costs, the court may proceed in accordance with Article 84 of this Chapter. If the infraction is a motor vehicle infraction, the court must report a failure to pay the applicable penalty and costs to the Division of Motor Vehicles as specified in G.S. 20-24.2.  

(b)  No Order for Arrest. - If a person served with a citation for an infraction fails to appear to answer the charge, the court may issue a criminal summons to secure the person's appearance, but an order for arrest may not be used in such cases.  

§ 15A-1118. Costs
Statute text

Costs assessed for an infraction are as specified in G.S. 7A-304.  

